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Passed by ShriUma Shanker, Commissioner (Appeals-lll)

3{q{ 3n 
"4{d/ 

{,{+a vr"[+a/ ]q ,rrf,d/ E6r.r5 3{I{{4, *;frq t(!r( eJis/ l)ar{T, 1Tffir' / Al{4',R / 
',ritfilrlfrt FFT

sqrfatua srtl 1a sr*r d qB-a: I

Arising out of above mentioned OIO issued by AdditionaUJoint/Deputy/Assistant Commissioner. Central Excise /

Service Tax, Raikot / Jamnagar i Gandhidham -

3{fi'df.5-dt/ cfAEdr 6r aln (q qrIT / Name & Address of the Appellanu Respondent :-

M/s. Nilesh Industrial Instrulnents, Nilesh [state, 1-Closed Street Lohanagar, Nr.

Rangoli Complex (iondal lloadRa1kot

Shri Arjanbhai Popntbhai Lalani, Prop. OIM/s. Nilcsh Industrial Instrument, ltajkot

Shri Nilesh Arjantrhai Lalani, Authorise Pe'ison ol M/s. Nilesh Industrial Instrument. Ra.ikot

w 3ner(3rqrfr) t EqQ-d qi'r$ aqF:a frsfifua aftt d 5q.ry-d qrffi I fffuflur + {rEsT 3rfrf, Erw qir r+ar ttl
eny p"oon aggrieved by this Orde.,in-Appeal may file an 

-appeal to the appropriate authority in the following way.

ffer :ra i;&q rqrd ?1c.6 r.o €-erai{ XffIq 
" 
q|qrfufiur + cfr 3{qd. s;frq lsrq tliEi sfuft.qe.1944 & Lr{l

ise Ai lrdrtd G fata ftAqr, 1994 6'l trrrr 86 ] irdln ffifua 1116 Er sr r+&-f u

Appeal to Customs, Excise & Servrce Tax Appellate Tribunal under Sectron 35B of CEA, 1944 / Under Section 86 of

the Finance Act, 1994 an appeal |es to;-

a"fl6{sr }rFqr6a $ H.FR]a $fi SIEA .dl4r ?!i4,. di'-fi-q rFl4fr sfE" ('d SdEi{ lrfidrq ;qrqrfufr{sr Ar Aa}s ffd.

a-{-c ..if+ i 2, JrR. fi. crH,4 ?Fff +l 6r Jffi aIG( tt '

The speclal bench of customs, Excise & service Tax Appellate T.ibunal of west Block No. 2, R.K. Puram, New

De{hi in all matters relatinq to classification and valuation.

rq{tad cfud.4 1(a) fr {a{rq erq lrffi + 3rdl-4r rls nrt 3rfrd fiqr rri;6,

ffir irir+tii a cfu etfq #r, +zo -q *'aerco o.ft#
ara Bq tl

+ffq rql( rrc6 (.{ €dr6{ vfifrq
Asrofr ,R, +6rdrqE-380016, 6i ffI

To the West regronal bench of Customs. Excrse & Servrce Tax Appellate Tdbunal (CESTAT) at O-20. New Mental

Hospitai Compound, ireghani Nagar, Ahmedabad: 380016, in case of appeals other than as mentroned in para- 1{a)

above

yffiq -qrqrftlF{lT + sfleT rq-d cr{a 6{i * 6a dm raqr4 el6 (yfd) ffi, 2001, + iiqq 6 + nn-r-d

ftJrfod 16r rrt cs{ EA-3 +t qR cffi q qd fr-qr srdr qrF(' r raff € a;s t q;q ('fi ciA fr {tr, T6r ,iqre 116 Ar

-fr .# *r afrr lih ilrnqr rrqr aatar, {w 5 artr qr r{$ 6rr, 5 druI rc(r qI 50 aru $qr aqi 3rirdt 50 afu {cq
t :rA-+ t aI 62cRr: 1,000/- qqt, B,oool- dqi 3lqdr 10,000/- {qt or ffitlrfra rTr ?tF 6r cfa dilrd +tr ftqlR-a

?rai 6T r.?rf,ra. {dfi}a :rffiq ;qrqrft+-{Tr fl ansr +'g5r++ rB+zn fi arq H B-S ifr gtdft-r+ etr fi + ram grfi

{i!Tf+a di cr.rc Eam B.qr srar aG(, r rEfu-a Erre 61 arflara. t6 ff rB srrur fr 6tfrr alft(' Tdr lrdfod vffirq
;qrqrfu'6{sr a snd ftra fr r anrra :ntrr trt #&t + Ft nrara-.s + sFr 500/- rc(. sr Adtd ?Ie.F fiI 4-{;TI

6tn U

The appeal to the Appellate Tflbunal shall be filed in quadrlplicate rn form EA-3 / as prescnbed under Rule 6 of

Central Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied

by a fee of Rs. 1,000/- Rs.50001. Rs.10,000^ where amount of duty dernand/interesupenalty/refund is.rpto 5 Lac.. 5

Lac to 50 Lac and above 50 Lac respecirvely in lhe form of crossed bank draft in favour of Asst. Registrar of

branch of any nominated public sector bank of the place where the bench of any nominated public seclor bank of
the place where the bench of the Tribunal rs srtuated. Applicatron made ,or grant ol stay shall be accompanied by a

fee of Rs. 500/-.

Shri Arianbhai Popattrhai LalanRAJ-EXC US-000-APP-0 I 4-20 17 -18

Shri Nilesh Arjan bhai Lalani
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(i)

(i)

(ii)

(c)

h-.a sfilftqs, 1994 *r rrRr 86 *r 3q-unTrl i2) ('d, (2A) * lia+a -r Sr rr4.r{td trdr6{ l;ffi. 1994, * fra-a 9{2) r<
912A) * aa frtlft-a cq{ S T.-7 } ff dr {ii,ff rE :rt gnr :nrqr. ,;erq' r.TE Ti+ jflrifl firTid (l+o), Adfq rere
rr,*.arn qrftd.Id!r Ar c?qi F rF Et {lal d r* qA q{rtrc-+ft urlN lh }?G dd.r s<rlr4 Jr.{fi Jr{4r 5cl IF
i,Aq rsra {d?i/ +{|6{, +t 3'{r$q ;qrqrfufisr 6f ln}d aJ 6ai ;fi Bt?r ti Eri nrhr fi cfr rt ;rFr i. rara fu
6t,frr/
The appeal under sub seclion (2) and {2A) of the seclion 86 the Finance Acl 1994. shall be fited in For ST7 as
prescribed under Rule I (2) & 9(2A) ol the Service Tax Rules, 1994 and shall be accompanied by a copy of order of
Commissioner Cent(al Excise or Commissioner, Central Excise (Alpeals) (one ol which shall be a cerlified copy) and copy
of the order passed by lhe Commissioner authorizing lhe Assistant Commissioner or Deputy Commissioner of Centrat
Excise/ SeNice Tax to file lhe appeal before the Appellate Triburat

{" tj;+ }4" IT TE !.d *416r }Srftq qltoF{ur (rt€}d) ,} qfr }ffi * E1Fi A A*a r.qr( ?la }eA-aF 19a4
fr fin lscF * }|dna, d fr ffiq yfufi-llF. 1994 6i qln s3 * ]rdrtd ta|+1 +1 rft q Sr rt *, Fff 3Gar * ctr
$ffiq wfuflq rt nfd 6ai €-Im r.cE 6rtEr 6{ Fl,r } io chrra (rov"), rE ,{Fr rs dafir fd-{rfad e, or qnlar. 3u
#r Trtir Mee t F r,rard Ffar 7n' ard F+ tn ur{- * rirr.c rEr E e dr+ }{qBd L" ner e" -tg r!.r,' i xeE
a Flr

ffiq y.qr< rlF lri C'4r6{ * riTrta ,,nir 
Ffiq zrc Tffi,, i ftrq rlra-d t

{r) ttRr tl * };rrr-ar6F
(ij) H. aar fi & :rf rrra frr
(iii) t-ric drrr fr{sr-A * ETrr 6 * }afa tq r+-a
- d'crJ {-6 ft {s ql{r t cri ra ffiq 6. 2) }ff;{F 2014 } yri:T t E6 lsrff 3{ffiq qrffi & {far
lfqRrrfrfr prrre 3r-S (?i tl{-d 6i ar{ fr drnt/

For an appeal to be filed before the CESTAT. under Seclion 35F ot lhe Ceniral Excise Acl. 1944 which is atso made
applicable to Service Tax undet Seclion 83 ol lhe Financ€ Acr. 1994, an appeat against Ihis order shalt ,ie before lhe
Tribunal on payment of 10yo ol lhe duty demanded where duty or duly and penalty are an dispule. or penalty where
penalty alone;s in dispule, provided the amounl of pre deposil payable would be subject lo a ceiling of Rs. 10 Crores,

lJnder Central Excase and Servace Tax,'Duty Demanded" shall inctude:
(i) amount determined under Section il Di

(ii) amoonl of erroneous Cenvat Credil taken:
(iii) amounl payable under Rule 6 ol lhe Cenvat Credi! Rules

_ provided furlher thal the provisjons of lhis Seclion shall no! apply 1o the stay application and appeals pending
before any appellale aulhority prior lo the commencemenl of the Finance (No.2) Act, 2014.

(iii)

(iv)

(v)

(vi)

(D)

(E)

(F)

rrrd w6I{ 6t Tfrts'r rr}{a :

Rovblon applicatlon to Gov.mm6nt ol lndle:

'{r 
Xrl'l 8r TFArrsr 

qIftI€r F|Ehjta Frrrdt d a+q f;qra ?ia Xfuft{rff. 1994 fi uRr 35EE * cun q-+
3I-{ EIfd. trTr Fr6rr, c-frftrcr llr}d-i # e- t]r-q r.ifu FArrrn. at!ft FFf f{a ffu.m-a rre sri
110001. *l Frqr f,rar nrf 't /

+ riT4'd
;€ffi

A revision application lies to the Under Secrelary, to the Government of tndia, Revision Apptjcation Unit. lvinislry oi
Finance, Deparlmenl of Revenue, 4th Floor. Jeevan Deep Building, Parliament Streel. New Delhi-1'lO0Ol, under Section
35EE of lhe CEA 1944 in respecl ol lhe following case. governed by lirst proviso to sub-section (1) of Seclion,35 ibid:

q,? ,{rd i B,lff T6sra }, srFi t. rn f+sn B-dl .crfl +t q$ trIE1,;} d rrr{ ,rF }, q.r.rrF, A dhre qr Erfr rJ;a
6r{ori qI i*{ Gifr-q+ !rr, Tdt("ta-jfrTt or{,rra } dr.a qrm rrsn nEn di s-sRur r ,I? } *{.q{- S atra.
lrFdl €I{sri qr E ,rgr{ Ti i Frd } ;r6sra } Frtri t u
ln case of any loss ol goods, where lhe- loss occurs in lransil from a factory 10 a warehouse or lo another lactory or from
one warehouse to anolher during lhe course of processing of the goods in a warehouse or in sloraqe whether in a faclory
or rn a warehouse

,ilr{ t- ar6-{ iqd.{rci qr air +t ftqta 6{ Ti md } EfuM * r-.|{d F.:t aro rr rfr rg *i-fi-4 riqr{ 116 & grd (Rd-d) *
FrEi f i\ rn' *'drrr a"-{i {E? qr et{ at fud A rrd tr r '
ln case of rebale of duly of excise on goods exporled lo any country or lerrilory outside lndia of on excisable maleriat
used in lhe manufaclure of lhe goods which are exported lo any counlry or lerrilory oulsjde lndta

qfA racr< flF6 6r t rdra fiiq fd-4r ,rRa; {16{, iqtd q-r rl.ra +t rrd fua fu-qr rqr tt /
ln case ot goods e)(porled oulside lndia export to Nepal or Bhutan, wilhout payment ol duty.

5FFF TT" * ];c,.a gF & ll7rar; fi F! * !{& i+. dfl.3{ff}fi-[e (ii ts$ FaiA;a crdqrn t rra nEq fi a€ t 3rt{
r-S Jrra?r al ]lts{d (n.t-d * adrn ka yt}hqg (a. 2), 1998 ff qrr 109 } Cdro ftqa fr 45 drt.o:rrrar ssrqrEtr c{q ar6 i qrte 6.c ,i( tti
Credit of any duty allowed lo be ulilized lowards payrnenl of excise dlty on final products under the provisions ol this Acl
or lhe Rules made lhere under such ordel is passed by lhe Commissioner (Appeals) on or after, lhe date appoinle.t under
Sec. 109 o{ lhe Finance (N0.2) Act 1998.

Jqtff Jn}{d sr at cftqi e.n {6qr EA-8 I, at fi *-drq ,icr{n ttcq (yfid) hqfi-{&, 2001, a f;{F 9 s 3rrtrd Baftrd
t,s,F]Irarr*Tiicorfi3ar5+.:iafafiBr*qG\.tlqtrd3ndra*srtrr|i{xrtgrEJd-mJnl?rfiaqfiqiiEra*r
drfr uGqt Ert- O t.tro rar rma vtu?re 1944 A ur{l 35-ff * A-aa hrtLr ?r;+ S. ].4r4rt )r sEq * dt cr TR-6
S qF Firra 8r rrjf nrfiF | /
The above application shall be made in duplicale in Form No EA 8 as specilied under Rule, I ot Central Excise (Appeats)
Rules, 2001 within 3 months rrom the date on which the order sought to be appealed againsl is communicated and shait
be accompanied by two copies each of the OIO and Order-ln,Appeal. lt should also be accompanied by a copy of TR-6
Challan evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA. 1944. under l\,tajor Head of

qan?Tsr Jrial + gr{ ffifud htttfua ?|F6 fr ra{S Ar,d arBo I

*5Y rrra ror rr4 FrO Fq, { rFl 6p F1 n rrd 2OOi- *r rI,rara hqr sr(' t{ q? rFra rFF sa drs FTA C JE? r
di sqi 1000 J sT t rar; Bqr Jrl. I

The revasion application shall be accompanied by a fee ol Rs.200l where the amount involved in Rupees One Lac or
less and Rs 1000/- where the amounl involved is more lhan Ruoees One Lac.

qE 5E xrafl t 6C fd ]n23fi Fr Faralt ta'q,a+ !{d }fl1?r + R_r' ?!r q r-?ra;r J-+-a 6r t kr Jrf ?rfFd I tF a!2
+ <l* Er' tt ff iiol qa 5Fi d -fi + RE qrftih rtrfto r:nfi-+|vr a;r""qi ]r+ -ur t-frq xrEl .i \.$ }lI&; e.-'a'

aI t i / ln case. rf lhe order covers various numbers of order- in Oriqinal, fe6 lor each O I O should be pard in the
aforesaad manner, not wilhstanding lhe lacl lhal lhe one appeat lo the Appellant Tribunal or the one application lo the
Central Govl. As lhe case may be, is filled to avoid scriploria work if ercising Rs 1 lakh fee of Rs 1001 for each

q:mirtlfua ;qrqrdq ?r.fi .yfulfuA 1975. * lr4qff I +, ]rd{Tr{ /If, :flirr q; r:r,rd Jnerr sT ch q{ EirtLa 6 50 dqi 6r
arrrrrdrr 9r-F tft;e *n rtr *rffq r r

One copy ol applicalron or O.l.O as lhe case may be, and lhe order ol the adjudicating auihorily shall bear a courl fee

stamp ot Rs. 6.50 as prescribed under Schedule I in terms of lhe Cou Fee Ac1.1975. as amended.

fr-sr ?rF,:r+tr r.qr( IFiF rrd tdr6r Jffiz;:ratr+zu lard'afu') lMl 1982 ri dfifrd (-d ],;2 l{dFlra FrFdl sr
sfi?fita F|} d,* F{p^ # frr rt czra Jrrt6-: ftq' ar t. /

Altention is also invited lo the rules covering lhese and olher related mallers contained in the Cusloms, Excise and Service
Appellale Tribunal lProcadure) Rules. I982

:iq 3,ffir qrBarft *t 3iff arfud 6Ti d Tiiilira zqrq6, Bqd 3fu re"rdF crdtrdi * fu'. }I*drEl E"{Fff-q +{€-rt
www.cbec.gov.in +1 to F6a t I /
For the elaborate delailed and latest provisions relatinq lo filing of appeal lo lhe higher appellate authority, the appellanr
may reler lo lhe Deparlmenlal websile wrw cbec gov.in

(G)
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:i ORDER lN APPEAL ::

The following three appeals have been filed by M/s. Nilesh lndustrial

lnstruments, Nilesh Estate, '1-Closed Street, Loha Nagar, Near Rangoli Complex,

Gondal Road, Rajkot (herernafter referred lo as "the appellant no.1"), Shri

Arjanbhai Popatbhai Lalani, Proprietor of the Appellant No.1 (hereinafter referred to

as "the appellant no.2") and Shri Nileshbhai Arjanbhai Lalani, Authorized

Representative of the Appellant No.1 (hereinafter referred fo as "the appellant

no.3"), as shown against each appeal no., against Orders-in-Original

No.16/D/AC/20'15-16 dated 29.01 .2016 (hereinafter referred Io as "the impugned

order") passed by the Assistant Commissioner, Central Excise Division-|, Rajkot

(hereinafter referred lo as "the adjudicating authority") in the cases of the

appellant no.1, 2 & 3 as detailed in the Table alPara2.

2. Since the issue in the below enumerate appeals is common in nature

and connected with each other, the same are taken up together for disposal under

this common order.

Table

3. Briefly stated facts of the case are that the appellant no.1 are

engaged in the manufacture and clearance of various type of pressure gauges falling

under Chapter 90 of the First Schedule to the Central Excise Tariff Act, 1985. Acting

upon intelligence, search carried out by the Officers of the Department recovering

incriminating documents containing details of clearance of the said excisable goods

without cover of the invoices, resultant into the seizure of 4950 pieces of the finished

goods valued at Rs.3,41,695/-, which were subsequently released provisionally' The

investigation revealing clandestinely clearance of the said goods by them without

obtaining registration, maintaining prescribed records, issuing invoices and without

payment of duty, evasion of Central Excise duty of Rs.1,78,036/- (including Ed.

Cesss & SHE Cess) leviable on such clearance of Rs.17,28,506/- made during the

financial year 2011-12 in excess of the threshold limit of Rs.'1 .5 Crore prescribed

under SSI Exemption Notification No. B/2003-CE dated 01.03.2003, with suppression

of the facts, led into issuance of Show Cause Notices No.V.84(4)-09/MP/12-13 dated

23.07.2012 and No.V.90(4)-10/MP/D/2014-15 dated 12.06.2015 by invoking

extended period of limitation, which were adjudicated by the adjudicating authority

?Of

u

Sr.

No

Appeal No Appellant Order-ln-Original No./Date Demand involved (Rs.)

1 v2l86/RAJ/2016 The Appellant No.1

16/D/AC/2015-16 dated
29.O1 .2016

Duty-85,973/- + lnteresl

Redemption Fine-

1,21,1681-,

Penalty-85,973/-, with

appropriation of

4,50,000/- already pa id

2 v2l88i RAJ/2016 The Appellant No.2 Penalty-1,21,1681

3 v2t87tRAJt2016 The Appellant No.3 Penalty-20,0001

Page No. 3 of 9
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(iiD vz88/RA"'/2016

4

vide impugned order wherein he ordered to confiscate the goods with an option to

the appellant no.1 to redeem the same on payment of redemption fine of

Rs,1,21,168/- under Rule 25 of the Cenkal Excise Rules, 2002, confirming duty of

Rs.85,9731 alongwith interest under Section 11A(4) readwith Section 1'1AA of the

Central Excise Act, 1944 and imposed penalty of Rs.85,9731 upon the appellant no.1

under Section 11AC ibid, and also, among other, imposed penalty of Rs.1,21,1681

and Rs.20,000/- upon the appellant no.2 and 3 under Rule 25 and Rule 26 of the

Central Excise Rules, 2002 respectively.

4. Being aggrieved with the impugned order, the appellant no. 1 filed the

present appeal, interalia. on the following grounds that:

(i) They contested the seizure of the goods under reference inasmuch as

the same were kept in individual packing without sealing, pending for

testing and affixing pre-printed sticker containing details of MFG Date,

MRP, Required Brand Name etc. before order for supply thereof, and

were undisputedly found in their factory and as such the said goods

could not attain its finished stage of being marketable, hence the same

could not be regarded as manufactured goods and were then not

required to be accounted for in their books of account, for which they

placed reliance upon judgments.

(ii) They contended that the goods alleged to be unaccounted and

removed clandestinely were not corroborated with excess/unaccounted

quantity of raw-materials lying in their factory or consumed in such

finished goods. Hence, there could not be any intention of illicit removal

of the goods. Further, they have maintained private records such as

purchase register, sale register, sundry debtors/creditors ledgers, fixed

& movable assets etc., as required under the Companies Act and these

records were establishing purchase, consumption, production, sale and

quantity in balance of the goods in their factory, as has been evidenced

from the resumption of such records during the search conducted by

the department in the present matter, hence they fulfilled such

requirement by an SSI Unit availing value based exemption who need

not maintain any separate statutory records. Therefore, the said goods

could not be confiscated and penalty could not be imposed thereupon,

for which they also relied upon some case laws.

(iii) The department has made allegations of clandestine clearance of the

goods based upon details of so called clearances shown through

challans, sale entries reflected in private diary and confessional

statements of so many persons including proprietor, authorized

9CIv1

$
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signatory, buyers etc., without establishing sufficient space and sizable

labour & machinerles, excess consumption of electricity, proportionate

purchase and consumption of raw-materials and receipt of sale

proceeds thereof, however there was nothing on records to establish

the manufacture and such clearance of the subject goods. They have

also pleaded for extending cum-duty price for arriving at their duty

liability.

(iv) There was no requirement to prepare invoice and pay Central Excise

duty and thus they had followed all the procedures in this regard.

Subsequently, the seized goods were provisionally released by the

department on furnishing necessary Bond and Bank Guarantee. Thus,

seizure and confiscation of the goods was not proper and legal.

(v) While defending their case before the adjudicating authority, they had

relied upon some judgments which completely ignored and no findings

were offered thereupon. They requested to take on records the said

defence submission for justice.

(vi) That since there was no mens rea on their part, hence penalg under

Section 1lAC of the Central Excise Act, 1944 and Rule 25 ibrd could

not be imposed. They also contested that simultaneous penalty under

the said provisions could not be imposed.

In light of aforesaid submission, they requested to allow their appeal and set

aside the impugned order.

5. Further, being aggrieved with the impugned order, the appellant no. 2 &

3 by refening & relying the ground of appeal filed by the appellant no. 1 also

prefened the present appeals and contested the penalty imposed upon them under

Rule 25 and Rule 26 of the central Excise Rules, 2002 on the ground that penalty on

proprietor concern i.e. the appellant no.1, and proprietor i.e. the appellant no. 2 being

sleeping partner and the authorized signatory i.e. the appellant no. 3 being acted as

proprietor could not be simultaneously imposed. They placed reliance in the case

laws of Jai rimber company-2009(234)ELT457(Tri.) and Gautam cables lndustries.

The appellant no. 2 also contested that penalty under Rule 2s ibid could not be

imposed upon him as the same was not proposed in the show cause notice, for

which he relied upon the cases of saci Allied products Ltd.-2005(i83)ELT225(sc),

suresh synthetics-2007(216)ELT662(sc) and Sun pharmaceuticals lnd. Ltd.-

2015(326)ELT3(SC). .

6. Personal hearing in the matter was held 14.02.2017 which was

attended by shri Satyen Dave, Advocate on behalf of all the appellants. He reiterated

]o-5

L
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Appeal No: (i) V2I86/RAJ2016, (iD VZ87IRAJ/2016 &
(iii) vz88/RA,2016

6

the grounds of appeal and also contested the simultaneous fine on proprietor and 30

firm and also claimed to be below threshold limit. Further, the Department has neither

submitted any comments on the grounds raised by the appellants in their present

appeals nor appeared for the hearing. I therefore proceed to decide the case on merit

on the basis of records available on file.

7. I have carefully gone through the facts of the case, impugned order,

grounds of appeals and submissions made by all the appellants. The issue to be

decided in the present appeal is that whether the impugned orders confiscating the

goods, confirming the duty and imposing penalties with regard to the impugned

goods i.e. pressure gauges, holding the same to be unaccounted for and cleared

clandestinely is proper or otherwise.

L

B. I observe that the appellants have contested the confiscation of the

impugned goods and confirmation of duty alongwith interest and penalties. I observe

that the appellant no.1 was engaged in the manufacture and clearance of excisable

goods viz. pressure gauges, by availing SSI Exemption Notification No. 8/2003-CE

dated 01.03.2003. lfind that as per the panchnama drawn during the course of

search under reference, the impugned goods found unaccounted for in finished

condition and ready for dispatch were seized believing it to be confiscable under the

central excise law. I further find that, investigation in the matter clearly reveals

clandestine clearance of the impugned goods by the appellant no.'1 without obtaining

registration, maintaining prescribed records, issuing invoices and without payment of

duty with intent to evade the payment of Central Excise duty on such clearance made

during the financial year 2011-12 in excess of the threshold limit prescribed under the

said Notification dated 01.03.2003, with suppression of the facts, as established from

the confessional statements of so many persons including proprietor, authorized

signatory, buyers, transpo(er etc. admitting the clearance so made and also

corroborated by the incriminating documents such as files, challans, private diary etc.

recovered from the factory premises of the appellant no.1 during the search which

contained the details of clandestine clearance of the said excisable goods, sales

value thereof, name of the parties to whom such goods were sold etc.. As regards,

cum duty benefit, since the appellant no.1 had clandestinely cleared the impugned

goods without collecting any amount towards central excise duty, hence

consideration is not inclusive of the duty. Further, benefit can not be extended where

tax is not paid on account of suppression or willful mis-statement of facts. ln the case

of M/s. Dhillon Kool Drinks and Beverages Ltd. Vs. CCE, Jalandhar, reported at

2011(263) ELT241(T), it has been held that such benefit is not to be extended in

cases where the duty/ tax evasion occurred on account of fraud, collusion, willful mis-

statement, suppression of facts or contravention of any of the provisions with intent to
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evade payment of duty/ tax. I further find that while giving the said declsion, the

Tribunal observed that, "since, this is a case of deliberate evasion of duty by 30

depressing the assessable value and not a case where short payment is due to some

bona fide misunderstandings on the part of the appellant, the judgment of Hon'ble

Supreme Court in case of CCE, Delhi Vs. Maruti Udyog Ltd. reported in

2002(141)ELT3(SC) would not be applicable. Same view has been taken by the

Tribunal in the case of M/s. Asian Alloys Ltd. Vs. CCE, Delhi-lll reported in

2006(203)ELT252 and M/s. Sarla Polyster Ltd. Vs. CCE, Surat ll reported in

2008(222)ELT376. Moreover, Hon'ble Supreme Court in the case of Amrit Agro

lndustries Ltd. Vs. CCE, Ghaziabad reported in 2007(210) ELT-183(SC) has held

that unless it has been shown by the manufacturer that the price of the goods

includes the excise duty payable by him, no question of exclusion of duty element

from the price for determination of value under section 4(4xd)(ii) will arise." Thus,

argument for cum-tax-value is not acceptable. I therefore uphold the duty confirmed

by the adjudicating authority vide the impugned order.

S. The appellants have argued that the seized goods were not

manufactured and further impugned goods alleged to have been clandestinely

cleared were not seized and available for confiscation, hence not liable to be

confiscated. I find that as per facts of the case, the said goods were seized in finished

conditions and the appellants had neither contested these facts during the course of

investigation nor had they came up with any evidence in support of their said

contention. Since it is not a simple case of non-accountal of excisable goods as the

appellant no.1 has been found to have cleared the impugned goods clandestinely,

therefore, I am of the considered view that the said seized goods which were found

unaccounted for were liable to be confiscated. Hence I find that the adjudicating

authority has rightly confiscated the seized goods with option to redeem the said

goods by payment of redemption fine. So far as the confiscation of impugned goods

removed clandestinely is concerned, I find that since the said goods which had

already been cleared clandestinely were not seized, hence not available for

confiscation. lt is settled that goods not seized could not be confiscated and no fine in

lieu of confiscation could be imposed on such clearance in question in view of the

judgments in the case of (i) Finesee Creation [2009 (248) ELT (0122) Bom] also

maintained by the Hon'ble Supreme Court [2010 (255) ELT (A 120) (SC)]and (ii)

Shivkripa [2009 (235) ELT (0623) (Tri.LB)]. Therefore, I find that the adjudicating

authority has wrongly confiscated the said impugned goods and accordingly his said

action could not be sustained and therefore, I quash the same to that extent. At the

same time, since the appellant no. 'l is found to have cleared the impugned goods

clandestinely with intent to evade the payment of the duty, hence, provisions of Rule

25 ibid are called for and thus, seizure of the goods is found to be warranted,

4
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resultantly confiscation and penalty under the said rule is justified. Accordingly, I hold

that the redemption flne would be reduced to the proportionate of the value of seized

goods only and the corresponding penalty under Rule 25 rbrd would be stand

modified to that extent. As regard the citations relied upon by the appellants, I find

that the issue involved in those cases are related to non-accountal of goods within

the factory premises and not related to the clandestine removal with intent to evade

the payment of duty, hence cannot be made applicable to the present case. Thus, I

find that the arguments put forth by the appellants are not acceptable.

10. As regard submission of the appellants contesting the penalty under

Section 11AC ibid, Rule 25 and Rule 26 ibid, I observe that Rule 25 tbrd provides for

confiscation of any excisable goods and imposition of penalty on manufacturer for the

contravention of the nature referred in the said rule subject to the provisions of

Section 11AC ibid. | find that prevalent Section 11AC ibid provides for penalty for

short-levy or short-paid or non-levy or not paid duty in certain cases by reasons of

fraud or collusion or any willful misstatement or suppression of facts or contravention

of any of the provisions of this Act or of the rules made thereunder with intent to

evade payment of duty. Further, I find that since the appellant no.1 had not

accounted for the goods seized and also cleared the impugned goods clandestinely

with suppression of the facts with intent to evade the duty, therefore they made

themselves liable for penalty under Rule 25 ibid and Section 11AC ibid respectively

and accordingly, I hold so. As regard the contention of the Appellant no. 2 that the

penalty under Rule 25 ibrd could not be imposed upon him as the same was not

proposed in the show cause notice, I find that since the appellant no. 1 is a

proprietary concern of the appellant no. 2 and the appellant no. 2 has knowingly

indulged in above defiant manner, hence the appellant no. 1 is not separate juristic

person other than proprietor (i.e. the appellant no. 2) and therefore appellant no. 2 is

liable for penalty as imposed vide the impugned order but limited to the reduction of

penalty as stated in pa'a supra. I further find that as confessed in their statements,

the appellant no. 3 has acted as authorized signatory of the appellant no.1 and has

actively participated and abated the appellant no. 1 in evasion of the duty, hence the

appellant no. 3 is liable for penalty as provided under Rule 26 ibid and I uphold the

same as imposed. As regard their contention of simultaneous penalty under Section

11AC ibid and Rule 25 ibid,I find that the penalty imposed under Rule 25 lbld is with

reference to the confiscation of the goods as provided in the said Rule whereas

penalty imposed under Section 11AC ibid is related to evasion of duty on clandestine

clearance of impugned goods, therefore there was no simultaneous penal action

under these provisions. ln light of above, the case laws relied upon by them has no

relevancy to the facts of the present case. Therefore, in view of above, I uphold the

penalties to the above extent.

P

u
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11. Therefore, in view of above discussion, lwhile partially allowing the

appeals with reference to the quantum of redemption fine and corresponding penalty Zq{
in respect of clandestine removal of impugned goods, uphold the impugned order

which stands modified to the above extent.

tQ. rffi:* E-dRT rf *ralt 3rffi +r ftqerfi 3q-t+-d dtr$ t l+-ql ardr

tt

12 The appeals filed by the appellants stands disposed off in above terms.
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