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3
:*: ORDER IN APPEAL ::

The following three appeals have been filed by Mis. Nilesh Industnal
Instruments, Nilesh Estate, 1-Closed Street, Loha Nagar, Near Rangoli Complex,
Gondal Road, Rajkot (hereinafter referred fo as “the appellant no.1"), Shri
Arjanbhai Popatbhai Lalani, Proprietar of the Appellant No.1 (hereinafter referred to
as “the appellant no.2") and Shri Nileshbhal Ananbhai Lalani, Authorized
Representative of the Appellant No.1 (hereinafter referred lo as “the appellant
no.3"), as shown against each appeal no., against Orders-in-Original
No.16/D/ACI2015-16 dated 29.01.2016 (hereinafter referred to as “the impugned
order”) passed by the Assistant Commissioner, Central Excise Division-I, Rajkot
(hereinafter referred to as “the adjudicating authority”) in the cases of the
appellant no.1, 2 & 3 as detailed in the Table at Para 2.

3 Since the issue in the below enumerate appeals is common in nature
and connected with each other, the same are taken up together for disposal under

this common order
Table

Mo

[8r. | Appeal Mo. | Appeilant | Qrger-in-Original No.Date Demand inveived (Rs )

E Y285RAI016 The Appeliant No. 1 ' Diuty-85 873 + Interest
Hedempbion Fins-
| VWA CA201M 516 dated 1.21, 168,

28.01.2016 Penalty-B5,873i-, with

| | | appropriation of

! I 450,000/ already paid

2 | V2BBRANZIE | The Appeliant Mo.2 ] Penalty-1.21,168/-

[3 [ VaB7/RAJ2016 | The Appellant No.3 Penalty-20,000/- |

3. Briefly stated facts of the case are that the appellant no.1 are
engaged in the manufacture and clearance of various type of pressure gauges falling
under Chapter 90 of the First Schedule to the Central Excise Tanff Act, 1885. Acting
upon intelligence, search carried out by the Officers of the Department recovering
incriminating documents containing details of clearance of the said excisable goods
without cover of the invoices, resultant into the seizure of 4950 pieces of the finished
goods valued at Rs.3,41,695/-, which were subsequently released provisionally, The
investigation revealing clandestinely clearance of the said goods by them without
obtaining registration, maintaining prescribed records, issuing invoices and without
payment of duty, evasion of Central Excise duty of Rs.1,78,036/- (including Ed.
Cesss & SHE Cess) leviable on such clearance of Rs.17.28,506/- made during the
financial year 2011-12 in excess of the threshold limit of Rs.1.5 Crore prescribed
under 551 Exemption Notification No. 8/2003-CE dated 01.03.2003, with suppression
of the facts, led into issuance of Show Cause Notices No.V.84(4)-08/MP/12-13 dated
23.07.2012 and NoV.90(4)-10/MP/D/2014-15 dated 12.06.2015 by invoking
extended period of limitation, which were adjudicated by the adjudicating authority
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Appanl Mo () VEBERANZME, (i VEBTRAJIZDIG &
(i) V2IBA/RALZD1E

vide impugned order wherein he urder&ddlu confiscate the goods with an option to
the appellant no1 to redeem the same on payment of redemption fine of
Rs.1,21,168/- under Rule 25 of the Central Excise Rules, 2002, confirming duty of
Rs 85,873/ alongwith interest under Section 11A(4) readwith Section 11AA of the
Central Excise Act, 1944 and imposed penalty of Rs.85,973/- upon the appellant no.1
under Section 11AC ibid, and also, among other, imposed penalty of Rs.1,21,168/-
and Rs.20,000/- upon the appellant no.2 and 3 under Rule 25 and Rule 26 of the
Central Excise Rules, 2002 respectively

4, Being agarieved with the impugned order, the appellant no. 1 filed the

present appeal, inferalia, on the following grounds that:

{1} They contested the seizure of the goods under reference inasmuch as
the same were kept in individual packing without sealing, pending for
testing and affixing pre-printed sticker containing details of MFG Date,
MRP, Required Brand Name etc. before order for supply thereof, and
were undisputedly found in their factory and as such the said goods
could not attain its finished stage of being marketable, hence the same
could not be regarded as manufactured goods and were then not
required to be accounted for in their books of account, for which they
placed reliance upon judgments,

(i}  They contended that the goods alleged to be unaccounted and
removed clandestinely were not corroborated with excess/unaccounted
quantity of raw-materials lying in their factory or consumed in such
finished goods. Hence, there could not be any intention of illicit removal
of the goods. Further, they have maintained private records such as
purchase register, sale register, sundry debtors/creditors ledgers, fixed
& movable assels etc., as required under the Companies Act and these
records were establishing purchase, consumption, production, sale and
guanfity in balance of the goods in their faclory, as has been evidenced
from the resumption of such records during the search conducted by
the department in the present matter, hence they fulfilled such
requirement by an SSI Unit availing value based exemption who need
not maintain any separate statutory records. Therefore, the said goods
could not be confiscated and penalty could not be imposed thereupaon,
for which they also relied upon some case laws.

(i}  The department has made allegations of clandestine clearance of the
goods based upon details of so called clearances shown through
challans, sale entres reflected in private diary and confessional
statements of so many persons including proprietor, authorized
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signatory, buyers etc,, mmujt establishing sufficient space and sizable
labour & machineries, excess consumption of electricity, proportionate
purchase and consumption of raw-materials and receipt of sale
proceeds thereof, however there was nothing on records to establish
the manufacture and such clearance of the subject goods. They have
also pleaded for extending cum-duty price for arriving at their duty
liability.

(iv)  There was no requirement fo prepare invoice and pay Central Excise
duty and thus they had followed all the procedures in this regard.
Subsequently, the seized goods were provisionally released by the
department on furnishing necessary Bond and Bank Guarantee, Thus,
seizure and confiscation of the goods was not proper and legal.

(v}  While defending their case before the adjudicating authority, they had
relied upon some judgments which completely ignored and no findings
were offered thereupon. They requested to take on records the said
defence submission for justice.

(vi) ~ That since there was no mens rea on their part, hence penalty under
Section 11AC of the Central Excise Act, 1944 and Rule 25 ibid could
not be imposed. They also contested that simultaneous penalty under
the said provisions could not be imposed.

In light of aforesaid submission, they requested to allow their appeal and set
aside the impugned order.

5 Further, being aggrieved with the impugned order, the appellant no. 2 &
3 by referring & relying the ground of appeal filed by the appellant no. 1 also
preferred the present appeals and contested the penalty imposed upon them under
Rule 25 and Rule 26 of the Central Excise Rules, 2002 on the ground that penalty on
praprietor concern i.e. the appellant no.1, and proprietor i.e. the appellant no. 2 being
sleeping pariner and the authorized signatory i.e. the appellant no. 3 being acted as
proprietor could not be simultaneously imposed. They placed reliance in the case
laws of Jai Timber Company-2009(234)ELT457(Tri.) and Gautam Cables Industries.
The appellant no. 2 also contested that penalty under Rule 25 ibid could not be
imposed upon him as the same was not proposed in the show cause notice, for
which he relied upon the cases of Saci Allied Products Lid.-2005(183)ELT225(SC),
Suresh Synthetics-2007(216)ELTB62(SC) and Sun Pharmaceuticals Ind. Ltd.-
2015(326)ELTI(SC)

6 Personal hearing in the matter was held 14.02.2017 which was
attended by Shri Satyen Dave, Advocate on behalf of all the appellants. He reiterated
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the grounds of appeal and also l::unlasteg the simultanecus fine on proprietor and
firm and also claimed to be below threshold limit. Further, the Department has neither
submitted any comments on the grounds raised by the appellants in therr present
appeals nor appeared for the hearing. | therefore proceed o decide the case on merit
on the basis of records available on file.

) | have carefully gone through the facts of the case, impugned order,
grounds of appeals and submissions made by all the appellants, The issue to be
decided in the present appeal is that whether the impugned orders confiscating the
goods, confirming the duty and imposing penalties with regard to the impugned
goods i.e pressure gauges, holding the same to be unaccounted for and cleared
clandestinely is proper or otherwise.

8 | observe that the appellants have contested the confiscation of the
impugned goods and confirmation of duty alongwith interest and penalties. | cbserve
that the appellant no.1 was engaged in the manufacture and clearance of excisable
goods viz. pressure gauges, by availing SSI Exemption Motification No, 8/2003-CE
dated 01.03.2003. | find that as per the panchnama drawn during the course of
search under reference, the impugned goods found unaccounted for in finished
condition and ready for dispatch were seized believing it to be confiscable under the
central excise law. | further find that, investigation in the matter clearly reveals
clandestine clearance of the impugned goods by the appellant no,1 without obtaining
registration, maintaining prescribed records, issuing invoices and without payment of
duty with intent to evade the payment of Central Excise duty on such clearance made
during the financial year 2011-12 in excess of the threshold limit prescribed under the
said Notification dated 01.03.2003, with suppression of the facts, as established from
the confessional statements of so many persons including proprietor, authorized
signatory, buyers, transporter etc. admitting the clearance so made and also
corroborated by the incriminating documents such as files, challans, private diary etc.
recovered from the factory premises of the appellant no.1 during the search which
contained the details of clandestine clearance of the said excisable goods, sales
value thereof, name of the parties to whom such goods were sold etc.. As regards,
cum duty benefit, since the appellant no.1 had clandestinely cleared the impugned
goods without collecting any amount towards central excise duty, hence
consideration is not inclusive of the duty. Further, benefit can not be extended where
tax 1s not paid on account of suppression or willful mis-statement of facts. In the case
of M/s. Dhillon Kool Drinks and Beverages Ltd. Vis. CCE, Jalandhar, reported at
2011(263) ELT241(T), it has been held that such benefit is not to be extended in
cases where the duty/ tax evasion occurred on account of fraud, collusion, willful mis-
slatement, suppression of facts or contravention of any of the provisions with intent to
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evade payment of duty/ tax. | further ﬁr:'i that while giving the said decision, the
Tribunal observed that, “since, this is a case of deliberate evasion of duty by
depressing the assessable value and not a case where short payment is due to some
bona fide misunderstandings on the part of the appellant, the judgment of Hon'bie
Supreme Court in case of CCE, Delhi Vs Maruti Udyog Lid. reported in
2002(141)ELT3(SC) would not be applicable. Same view has been taken by the
Tribunal in the case of M/s. Asian Alloys Ltd. Vs, CCE, Delhi-lll reported in
2006(203)ELT252 and M/s. Sarla Polyster Ltd, Vs, CCE, Surat- Il reported in
2008(222)ELT376. Moreover, Hon'ble Supreme Court in the case of Amrit Agro
Industries Ltd. Vs, CCE, Ghaziabad reported in 2007(210) ELT-183(SC) has held
that unless it has been shown by the manufacturer that the price of the goods
includes the excise duty payable by him, no guestion of exclusion of duty element
from the price for determination of value under section 4(4)(d)(ii) will arise.” Thus,
argument for cum-tax-value is not acceptable. | therefore uphold the duty confirmed
by the adjudicating autharity vide the impugned order,

g, The appellants have argued that the seized goods were not
manufactured and further impugned goods alleged to have been clandestinely
cleared were not seized and available for confiscation, hence not liable to be
confiscated. | find that as per facts of the case, the said goods were seized in finished
conditions and the appellants had neither contested these facts during the course of
investigation nor had they came up with any evidence in support of their said
contention. Since it is not a simple case of non-accountal of excisable goods as the
appellant no.1 has been found to have cleared the impugned goods clandestinely,
therefore, | am of the considered view that the said seized goods which were found
unaccounted for were liable to be confiscated. Hence | find that the adjudicating
authonty has nghtly confiscated the seized goods with oplion to redeem the said
goods by payment of redemption fine. So far as the confiscation of impugned goods
removed clandestinely 15 concerned, | find that since the said goods which had
glready been cleared clandestinely were not seized, hence not available for
confiscation. It is settled that goods not seized could not be confiscated and no fine in
lieu of confiscation could be imposed on such clearance in guestion in view of the
judgments in the case of (i) Finesee Creation [2009 (248) ELT (0122) Bom) also
maintained by the Hon'ble Supreme Court [2010 (255) ELT { A 120) (SC)] and (ii)
Shivkripa [2008 (235) ELT (0623) (Tri.LB)]. Therefore, | find that the adjudicating
authority has wrongly confiscated the said impugned goods and accordingly his said
action could not be sustained and therefore, | quash the same to that extent. At the
same time, since the appellant no. 1 is found to have cleared the impugned goods
clandestinely with intent to evade the payment of the duty, hence, provisions of Rule
25 ibid are called for and thus, seizure of the goods is found to be warranted,
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]
resultantly confiscation and penalty under the said rule is justified. Accordingly, | hold

that the redemption fine would be reduced to the proportionate of the value of seized
goods only and the comesponding penalty under Rule 25 jbid would be stand
modified to that extent. As regard the citations relied upon by the appellants, | find
that the issue involved in those cases are related to non-accountal of goods within
the factory premises and not related to the clandestine removal with intent to evade
the payment of duty, hence cannot be made applicable to the present case. Thus, |

find that the arguments put forth by the appellants are not acceptable.

10 As regard submission of the appellants contesting the penalty under
Section 11AC ibid, Rule 25 and Rule 26 ibid, | cbserve that Rule 25 ibid provides for
confiscation of any excisable goods and imposition of penalty on manufacturer for the
contravention of the nature referred in the said rule subject to the provisions of
Section 11AC ibid. | find that prevalent Section 11AC ibid provides for penalty for
short-levy or short-paid or non-levy or not paid duty in cerain cases by reasons of
fraud or collusion or any willful misstatement or suppression of facts or contravention
of any of the provisions of this Act or of the rules made thereunder with intent o
evade payment of duty. Further, | find that since the appeflant no.1 had not
accounted for the goods seized and also cleared the impugned goods clandestinely
with suppression of the facts with intent to evade the duty, therefore they made
themselves liable for penalty under Rule 25 ibid and Section 11AC ibid respectively
and accordingly, | hold so. As regard the contention of the Appeliant no. 2 that the
penalty under Rule 25 ibid could not be imposed upon him as the same was not
proposed in the show cause notice, | find that since the appellant no. 1 is a
proprietary concern of the appellant no. 2 and the appellant no. 2 has knowingly
indulged in above defiant manner, hence the appellant no. 1 is not separate juristic
person other than proprietor (i.e. the appellant no. 2) and therefore appellant no. 2 is
liable for penalty as imposed vide the impugned order but limited to the reduction of
penalty as stated in para supra. | further find that as confessed in their statements,
the appellant no. 3 has acted as authorized signatory of the appellant no.1 and has
actively participated and abated the appellant no. 1 in evasion of the duty, hence the
appellant no. 3 is liable for penalty as provided under Rule 26 ibid and | uphold the
same as imposed. As regard their contention of simultaneous penalty under Section
11AC jbid and Rule 25 ibid, | find that the penalty imposed under Rule 25 ibid is with
reference to the confiscation of the goods as provided in the said Rule whereas
panalty imposed under Section 11AC ibid is related to evasion of duty on clandestine
clearance of impugned goods, therefore there was no simultaneous penal action
under these provisions. In light of above, the case laws relied upon by them has no
relevancy to the facts of the present case. Therefore. in view of above, | uphold the
penalties to the above extent,
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1. Therefore, in view of above discussion, | while partially allowing the _
appeals with reference to the quantum of redemption fine and comesponding penalty 1’:’1 .
in respect of clandestine removal of impugned goods, uphold the impugned order

which stands modified to the above extent.

T, yedremanal ZAR & dr A i @ Puerr e aid # R e
g

12. The appeals filed by the appeliants stands disposed coff in above terms.
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Near Rangoli Complex, Gondal | #traias, 7ifEd I1E,
I Road, Rajkot e

'2 | Shri Aranbhai  Popatbhai | & heramd dige wmh, W & Ry
| | Lalani, Proprietor of M/s. Nilesh

Industrial Instruments. Nilesh | 551t $¥gaca, fay weee, 1%

| Estate, 1-Closed Street, Loha | 7rsy, #iET a7, AT FFcasd, AEd
' Nagar, Near Rangoli Complex,
Gondal Road, Rajkat i, T

'3 [Shri  Nileshbhai  Arjanbhai | sfr frenmé st wramy, st
Lalani, Authorized rmé

' | Representative of M/s. Nilesh s &, B e i,

I Industrial Instruments, Nilesh | Ger vz, 182 79, &g R,
Estate, 1-Closed Street, Loha | .
' | Nagar, Near Rangoli Complex, witelr FFeored, Med T3, IS

Gondal Road, Rajkot

Copy to:

1, The Chief Commissioner, Central Excise, Ahmedabad.

- 8 The Principal Commissioner, Central Excise and Service Tax, Rajkot.

3, The Assistant Commissioner, Central Excise Division-I, Rajkot.

4. The Dy/Assistant Commissioner (Sys.), Central Excise, H Q,

Rajkot — with a request to upload the OlA on website.

The Superintendent, Central Excise, AR-l, Rajkot.

PA to Commissioner (Appeals-lll), Central Excise, Ahmedabad.
Guard File.

i
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