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rqfafua ort ra :rhr t qB-a: I

Arising out of above mentioned OIO issued by Additional/JoinrDeputy/Assistant Commissioner, Central Excise /

Service Iax, Rajkot / Jamnagar / Gandhidham :-

cffi 6r arq ('d qflr / Name & Address of the Appollanu Respondent :-

M/s. Nilesh Industrial Instnrments, Nilesh Estate, I -Closed Street l-ohanagar, Nr.

I{angoli Complex Condal RoadRajkot

Shri Arjanbhai Popatbhai Lalani, Prop. Ol'iWs. Nilesh Industrial Instrument, Rajkot

Shri Nilesh Arjanbhai Lalani, Authorise Person of M/s. Nilesh lndLrstrial Instnrment, Rajkot

as 3ttar(3Tfid) $ rqfu'd 4t5 ;qFa ffifua aft+ n :q+a crfu+rt I crfufi{sr &' sqeT 3rfi-d arln 6{ s+.dr ty
Any person aggrieved by this Order-in-Appeal may lile an appeal lo the appropriate authority in the following way.

stqr tm.fi-*q tflrd el6 \.d fdrr{ JTfftq;qmfufiur + cfr 3{c}d, +*q l(qrq at6 }fuftqq ,1944 St qRr

358 # lrfrfd rra fa-;a fiitftq-a, 1994 ffr uRr s6 + 3jdrfd ffifua qrr Sr sr rr&-B rr

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86 of
the Finance Acl, 1994 an appeal lies to:-

rrftmur qanra d orsFtra flti qmd drfl rt6. +;fiq rccreE ete (rd Sdrrt Jfiftq ;qznfu+rq Sl Erls fi-6,
i€ .,'ri6 * 2. nR. +. Trfr. rg ftEdL 6f ft BrEfr EGa tt '

The special bench of Customs, Excrse & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matlers relating to classificatjon and valuation.

iqrl-fd qfiE&{ 1(a) d {drc arq 3{ffi + 3rfrrdr eic s$ 3{qni Sqr rfffi, ffiq rfl|( 156 sa Sa1-51 gfrftq
;qErfuflsr (fr*4 6t cft'{fr etfiq ql66r, s}-20, aq A;ra di+rc* {rfuE, Aqlrff rrn, :trrerers-eaoo 16, 61 6I
arfr EGq r/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at O-20, New Mental
Hospital Compound, Meghani Nagar, Ahmedabad: 380016, in case of appeals other than as mentioned in para- l(a)
above

sqrftq -qrqrErs+rr fi n4a{ 3{fid eqd {[} fi fr(r *dq ricrq rf6 1:r$oy 1:ffi, 2ooi, + kqq 6 fi 3fi1rf,
ftnfi-d Bt ,rt qqr EA-3 *t qR cft-d f rJ ifiqr srar urfra I 5+E t oa $ qiff ('fi cfr fr {rrr, ,16r r.q6 ar6 ffr
aY-4 ,.qrJ 6I qia 3rh ,nqr zmr qdrar. 6qq 5 arc qr fg-8 {fl, 5 drE sc(. qr 50 f,rG sqq 6 3r+fl S0 dfu {cc
s 3lft-6 t ai Fsar: r,000/- {q{, $,6667- 6qt Jr?rdr 10,000/, rcq mr frrrift-a arTr l!.s 6r cfr dnrrd +tr frqlft-a
elot 6r elrrdrd. ffid 3{ffi{ ;qr{rrft-fisr 6r qnsr i' r6rcr rftsen & arq t fr6fr "rfr grdkr+ &l-* + 6 aERr JIrt
tisf4.'d f+ {rcz ({ru ts'qr arar qGc I lrdi}a grrrc 6r slrrdra, d'6 8r rs ar|gr A 6lfrr arF(r Jr6r fliifra jrfeq
"zrqrQ-fi{sr Sr srRcl Frrd I r errra srftr trt rfi.'itt S f}t nr+ra-q i. sr:r sool- oq(' 6r ftllift-d {rGr JHr r{ar

mtt

The appeai to the Appellate Tribunal shall be filed in quadruplicale in form EA-3 / as prescribed under Rule 6 of
Central Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied
by a fee of Rs. 1,0001 Rs.50001, Rs.10,000/- whe.e amounl of duty demand/interesypenalty/refund is upto 5 Lac.,5
Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of
branch ol any nominated public sector bank of the place where the bench of any nominated public secto, bank of
lhe place where the bench of the Tflbunal is situated. Application made for grant of stay shall be accompanied by a
fee of Rs 500/-
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RAJ-BXC US-000-AP P-0 I 4-2017 -18 Shri Ar anbhai Po atbhai Lalani

RA.r-[,xc us-000-APP-0r5-201 7-l 8 Shri Nilesh Arianbhai Lalani
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*-;Aq 3.qrE 116/ t-drFr, +1 :rffiq ;qrqlfufiur 4t ]rria{ J 6.} aI Firrr t* a,i :n*r *I cfi rt ;{ ,t r"r'a *r*
d,tr/
The appeal under sub seclion (2) and (2A) of lhe section 86 lhe Finance Acl 1994. shall be filed in For ST7 as
prescribed under Rule I (2) & 9{2A) ol the Sewice Tax Rutes, 1994 and shall be accompanied by a copy of order of
Commissioner Cenaal Excise or Commissioner, Cenlral Excise (Appeals) (one of which shall be a certified copy) and copy
ot the order passed by the Commissioner aulhoiizing the Assislanl Commissioner or Deputy Commissioner of Centrai
Excise/ Service Tax lo file lhe appeal before 1he Appettate Tribunal
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Sfrr 116. ++a 3;crq fla !-i d-drfr{ rd*-4 qtfur@r (&) * cfi rffi * nrFi n id-q saqr{ IF trfuA-{F 1944
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{ii) Me qnr 6r * zr+ ,rdf, {l|t
(iii) talc rm ts.{JTr{s & B{q 6 * riatlra tq I6q
- a:r{ a5 Fa t€'trRr * cratna Hrq ({. 2) 3{fufirrq 2014 * 3mr * $ GrSi y+&q qffi * FEer

Eq]fti-i Frrri lr$ lri uSfi +'t r{ ;fi iln/
For an appeal to be Iiled before lhe CESTAT. under Section 35F oI the Cenlral Ercise Acl 194d which is also made

applicable to Service Tax under Seclion 83 ol lhe Finance Acl. 1994. an appeal agaiosl lhis order shall lie belore lhe

Tribunal on paymenl of 10o/o of lhe duty demanded where duty or duty and penalty are in dispute. or penalty, where
penally alone is ifl dispule. provided the amounl of pre'deposit payable would be subjecl lo a ceiling of Rs 10 Crores.

Under Cenlral Excise and Service Tax. "Duty Demanded" shall include

(i) amounl delermined under Section 11 D:

{ii) amounl of erroneous Cenval Credit laken:

(iil) amounl payable under Rule 6 ol lhe Cenvat Credil Ru,es

- provided furlher that lhe provisions of lhis Seclion shall nol apply to the slay application and appeals pending

before any appellate authorily prior 1o lhe commencemenl of lhe Finance (No.2) Acl, 2014

alra 1116l{ 6l fdtnEr $rii:i :

R€vlsion applicatlon to Govemm6nt o, lndla:
rs ]Ir&r ff rdffGrsr rllftr+T ftqfrfud qr,Idt ff arfrl, fiqrd rliE ir&F{F 1994 & t{Rr 35EL } qll-& rad-d } lrdia
:rei sB-s, Fi? qrrr, q;rt&rq xr&.i ffi. F.? +ra-a ,ria trr ;i.l 

"+" 
*r- Aq rrre Erd sd rl ?dA.

1lo0ol +l h-qr Brir ErFl,J /

A revision applicalion lies lo lhe Under Secrelary. lo lhe Governmenl oI lndia. Revision Application Unit. Minislry of

Finance, Deparlment ol Revenue. 4lh Floor, Jeevan Deep Building, Pa iament Street, New Delhi-110001, under Seclion

35EE of lhe CEA 1944 in respecl of lhe following case gove.ned by ,irsl proviso lo sub-seclion (1) of Seclion-35 ibid:

qfr Erd fi Ml rffrd i nrrd fr. s6r frsri ffi 4rd +t Gd 4lrsri .d rrB'{ ,ri * urrJrFd ti zt{d qr e;S .:";a
fiEta qr th ffi (.+ lI3iR zrF t a€t ,rEi{ rri qr{aFa + al-rra q Ad arsR zB d l; trEr{or } FrF a ffiErur * et{ra
Hr +rrsri zrr Fe-S trsr 15 f nra ! rrqra E q.ri e v

ln case of any loss of goods, where lhe loss occurs in lransil ,rom a faclory lo a warehouse or lo anolher factory or from

one warehouse to anothet during lhe course of processing of the goods in a warehouse or in slorage whelher in a faclory

or ifl a warehouse

:rrTd i Erar ftS ngqre|d6tHra 6{ G trd fi hMv t n++:a 
qirl Er{ sr trfi ?I* i-elq'racrd T6+yr (fl.&) +

,rEd i. f,t tnra +'rrF{ ffi rE qr ai{ r} ffid #} ,rd\ l' /

ln case of rebate ol duly of excise on goods exported lo any country or terntory outside lndia of on excisable mate.ial

used in lhe manufaclure of lhe goods which are exporled 1o any counlry or territory outside lndia

qf{ r.qa r-ra +r ,Irrara fsq E-ar trra * {r€{, *cld qI tl.rd +t xrd fua R-al ?IqT tt /
ln case of'goods 

"ipo.r"d 
ortsid" lndia export to Nepal o; Bhulan, wilhout payment of duty.

flaft'.ra r.qz + r.q?e ?rF t ,Frara * fi! sf Eqa i.?a lg yEF;irF ra t{& E?a craq' i t rd FE fl zrg i !'?

dn 3{r}!r rl }rq. (lrffal * rart Fa'a rt}ftr! ie 2). 1998 * !.'nr 109 + r{[l +ri &,* FrSs }rzra- $n'qfrtu q{

qr qre i qrft-a 6r' ,r' tt/
Credit ot any duty allowed to be utilized towards paymenl o{ excise duly on final producls under Ihe provisions ol lhis Act

or the Rules made lhere under such order is passed by lhe Commissaoner lAppeals) on o. aller, the date appoinled under

Sec. 109 ot lhe Finance (No.2) Acl, 1998

Jc{trd yriai *t a} cfiqi qqr {Eqr EA-8 t, rt fI f41q tacl.n ?tF (ntid) h.{ffr{&, 2001, i fr{q I * 3id,i-a frAfrE
i.5q yl{ + frsq }' 3nr6+ }Ifrii a ar* qri6" tlc'I{d xded + qI:J {a xrafl { tiffd lntrr fr d cftq- {ffiri A
JrrA orfrct rq ff anztq r.qrc ar.-+ l{fo?{n lq4d + u'rn 35 EL }- {fa ffuli}a sr4 *l irdrfi } Frtq * ;]"{ q{ rc'6
& cF irdra f a'ff a-fr!'j , '
The above applicalion shall be made in duplicate in Form No EA-8 as specified under Rule, I ot Cenlral Excise (Appeals)

Rules, 2001 within 3 months from the date on which lhe order sought lo be appealed againsl is communicaled and shall

be accompanied by lwo copies each ol lhe OIO and Order In Appeal. ll should also be accompanied by a copy of TR_6

challan evidencing payment of prescribed fee as prescribed under Section 35-EE ol CEA. 1944, under l,laior Head of

qiterur xr&z-a * nlq ffifud Ririfra ?rE 6 rleprrl fi r* .rrF" t

rA- g;.ra.fr,r rrq arq sqi ,I ,fP 6E gt a *qa ZOO/- +t ,J7rflq fJi.qr Frr' Jjh qe rrdra {-,I rEF ill3 5q} S ;rrdl El

at 5qi 1O0O , 6I rrrrdfi f*-q, fiv I

The revision applica"lion shall be accompanied by a lee of Rs 200/- where the amounl involved in Rupees One Lac or

less and Rs- 10001 where the amount involved is more lhan Rupees One Lac.

qft rs .,nlr[ I 11 rd lnari 6r FFri9l i at r,?6 rfd ].ra?r +'fi" er;E F iI rdra sq{q'aa i f+q, srer rFAt a€ a?'
+ BtA Fr'rt A M qff 6rf t r[, + hn arxtF vtrrq ffitrfiuI al"r'at xQ-F-rl J*r, F].6R d r'6 3{r&a; ,En-

srar ti I fn case, if ttte order covers various numbers of ordeF in Oiginal. fee lor each O l.O. should be paid in lhe

aloresaid manner. hot withslanding lhe fact lhal lhe one appeal lo lhe Appellant Tribunal or lhe one applicalion to the

Cenlral Govl. As lhe case may be, is filled to avoid scriploria work if excising ns t hkh fee ol Rs. 100/- Ior each.

qqEilifird ;{rardq rF+ 3rft}f;'Tff, 1975, + }Tqffl t 3l.;IxT{ {fr lflZlr \'ti €lr7ra 3nt!r *l cfi tr{ ffir'inJ 6 50 €q} 6r

arqmq rri:F ftfi.-c #r rrar qrfrqt I

One copy'ol apptication or O.tO as lhe case may be. and lhe order ot lhe adiudicating aulhority shall bear a courl fee

slamp of Rs. 650 as prescibed under Schedule-l in lerms of lhe Court Fee Acl 1975 as amended

frfir 116. a;fiq ricrd q!6 rd fdr;fi yff&q;qrqrfu6{"r (Frd hfu) lM, 1982 ,i afitf, ('{ 3r;:r +iqFla }n{d} +t

Effia Fri ard ffuFl fi fh $ tura rnafta tufl rrar B, '
Altention is also invited to the rules covering lhese and olher relaled mallers conlained in lhe Customs, Excise and Service

Appellale Tribunal (Procedure) Rules, 1982.

tEq rqrfrq crffi at nfffr afufr F.; d +iafua esrr6 faqd lfn -dr-;rds q.drlrn * F"q 3r$dttl Fln"ffo a. $52

www.cbec.gov.in +f ts F+i t I /
For the et;borate, delailed and lalesl provisions relalinq lo filing of appeal lo lhe higher appellale aulhority. lhe appellanl

may refer lo the Oepa(menlal websile www.cbecgov.in
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:: ORDER IN APPEAL::

The following three appeals have been filed by M/s. Nilesh lndustrial

lnstruments. Nilesh Estate, '1-Closed Street, Loha Nagar, Near Rangoli Complex,

Gondal Road, Rajkot (herern after referred lo as "the appellant no.'1"), Shri

Arlanbhai Popatbhai Lalani, Proprietor of the Appellant No.1 (hereinafter referred to

as "the appellant no.2") and Shri Nileshbhai Arjanbhai Lalani, Authorized

Representative of the Appellant No.1 (hereinafter referred fo as "the appellant

no.3"), as shown against each appeal no., against Orders-in-Original

No.16/D/AC/20'1 5-'16 dated 29.01 2016 (hereinafter referred fo as "the impugned

order") passed by the Assrstant Commissioner, Central Excise Division-|, Rajkot

(hereinafter referred to as "the adjudiqating authority") in the cases of the

appellant no. 1 , 2 & 3 as detailed in the Table al Para 2.

2. Since the issue in the below enumerate appeals is common in nature

and connected with each other, the same are taken up together for disposal under

this common order.

Table

\gL

Sr.

No

16/D/AC/2015-16 dated

29.01.2016

Penalt -20,000/-

3. Briefly stated facts of the case are that the appellant no.1 are

engaged in the manufacture and clearance of various type of pressure gauges falling

under Chapter 90 of the First Schedule to the Central Excise TariffAct, 1985. Acting

upon intelligence, search carried out by the Officers of the Department recovering

incriminating documents containing details of clearance of the said excisable goods

without cover of the invoices, resultant into the seizure of 4950 pieces of the finished

goods valued at Rs.3,41,695/-, which were subsequently released provisionally. The

investigation revealing clandestinely clearance of the said goods by them without

obtaining registration, maintaining prescribed records, issuing invoices and without

payment of duty, evasion of Central Excise duty of Rs.'1 ,78,036/- (including Ed.

Cesss & SHE Cess) leviable on such clearance of Rs.17,28,506/- made during the

financial year 2011-12 in excess of the threshold limit of Rs.1.5 Crore prescribed

under SSI Exemption Notification No. B/2003-C[: dated 01.03.2003, with suppression

of the facts, led into issuance of Show Cause Notices No.V.Ba(4)-09/MP/12-13 dated

23.07.2012 and No.V.90(4)-10/MPlD12014-15 dated 12.06.2015 by invoking

extended period of limitation, which were adjudicated by the adjudicating authority

Appeal No Appellant Order-ln-Original No./Date Demand involved (Rs.)

v2l86/RAJ/2016 The Appellant No.1

The Appellanl No.2

The Appellanl No.3

Duty-85,9731 + lnterest
Redemption Fine-

1,21,168t-,
Penalty-85,973/-, with

appropriation of
4,50,000/- already paid

2 v2tBBlRAJl20l6 Penallv-1,21 168/-

3 v2t87tRAJt2016

Page No. 3 of 9
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vide impugned order wherein he ordered to confiscate the goods with an option to

the appellant no.'1 to redeem the same on payment of redemption fine of

Rs.1,2 1,168/- under Rule 25 of the Central Excise Rules, 2002, confirming duty of

Rs.85,9731 alongwith interest under Section 11A(4) readwith Section '1 1AA of the

Central Excise Act, 1944 and imposed penalty of Rs.85,973/- upon the appellant no.1

under Section 11AC ibid, and also, among other, imposed penalty of Rs.1,2'1,1681

and Rs.20,000/- upon the appellant no.2 and 3 under Rule 25 and Rule 26 of the

Central Excise Rules, 2002 respectively.

4. Being aggrieved with the impugned order, the appellant no. 1 filed the

present appeal, interalia, on the following grounds that:

(i) They contested the setzure of the goods under reference inasmuch as

the same were kept in individual packing without sealing, pending for

testing and alTixing pre-printed sticker containing details of MFG Date,

MRP, Required Brand Name etc. before order for supply thereof, and

were undisputedly found in their factory and as such the said goods

could not attain its finished stage of being marketable, hence the same

could not bt.. regarded as manufactured goods and were then not

required to be accounted for in therir books of account, for which they

placed reliance upon judgments.

(ii) They contended that the goods alleged to be unaccounted and

removed clandestinely were not corroborated with excess/u naccounted

quantity of raw-materials lying in their factory or consumed in such

finished goods. Hence, there could not be any intention of illicit removal

of the goods. Further, they have nraintained private records such as

purchase register, sale register, sundry debtors/creditors ledgers, fixed

& movable assets etc., as required under the Companies Act and these

records were establishing purchase, consumption, production, sale and

quantity in balance of the goods in their factory, as has been evidenced

from the resumption of such records during the search conducted by

the department in the present matter, hence they fulfilled such

requirement by an SSI Unit availing value based exemption who need

not maintain any separate statutory records. Therefore, the said goods

could not be confiscated and penalty could not be imposed thereupon,

for which they also relied upon some case laws.

(iii) The departrnent has made allegations of clandestine clearance of the

goods based upon details of so called clearances shown through

challans, sale entries reflected in private diary and confessional

statements of so many persons including proprietor, authorized

(l

L
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signatory, buyers etc., without establishing sufficient space and sizable

labour & machineries, excess consumption of electricity, proportionate

purchase and consumption of raw-materials and receipt of sale

proceeds thereof, however there was nothing on records to establish

the manufacture and sucl'l clearance of the subject goods. They have

also pleaded for extending cum-duty price for arriving at their duty

liability.

(iv) There was no requirement to prepare invoice and pay Central Excise

duty and thus they had followed all the procedures in this regard.

Subsequently, the seized goods r,vere provisionally released by the

department on furnishing necessary Bond and Bank Guarantee. Thus,

seizure and confiscation of the goods was not proper and legal.

(v) While defending their case before the adjudicating authority, they had

relied upon some judgments which completely ignored and no findings

were offered thereupon. They reqr.rested to take on records the said

defence submission for justice.

(vi) That since there was no ffens rea on their part, hence penalty under

Section 11AC of the Central Exclse Act, 1944 and Rule 25 ibld could

not be imposed. They also contested that simultaneous penalty under

the said provisions could not be imposed.

ln light of aforesaid submission, they requested to allow their appeal and set

aside the impugned order.

5. Further, being aggrieved with the inrpugned order, the appellant no. 2 &

3 by referring & relying the ground of appeal filed by the appellant no. 1 also

preferred the present appeals and contested the penalty imposed upon them under

Rule 25 and Rule 26 of the Central Excise Rules, 2002 on the ground that penalty on

proprietor concern i.e. the appellant no.'1, and proprietor i.e. the appellant no. 2 being

sleeping partner and the authorized signatory i.e. the appellant no. 3 being acted as

proprietor could not be simultaneously imposed. They placed reliance in the case

taws of Jai Timber company-2009(234)ELT457(Tri.) and Gautam Cables lndustries.

The appellant no. 2 also contested that penalty under Rule 25 ibid could not be

imposed upon him as the same was not proposed in the show cause notice, for

which he relied upon the cases of saci Allied Products Ltd.-2005(183)ELT225(SC),

suresh synthetics-2007(2.16)ELT662(SC) and Sun Pharmaceuticals lnd. Ltd.-

2015(326)ELT3(SC)..

Personal hearing in the matter was held 14.02.2017 which was 
i

attended by Shri Satyen Dave, Advocate on behirlf of all the appellants. He reiterated

\(-

6
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the grounds of appeal and also contested the simultaneous fine on proprietor and

firm and also claimed to be below threshold limit. Further, the Department has neither

submitted any comments on the grounds raised by the appellants in their present

appeals nor appeared for the hearing. I therefore proceed to decide the case on merit

on the basis of records available on file.

7. I have carefully gone through the facts of the case, impugned order,

grounds of appeals and submissions made by all the appellants. The issue to be

decided in the present appeal is that whether the impugned orders confiscating the

goods, confirming the dLrty and imposing penalties with regard to the impugned

goods i.e. pressure gauges, holding the same to be unaccounted for and cleared

clandestinely is proper or otherwise.

B. I observe that the appelrants have contested the confiscation of the

impugned goods and confirmation of duty alongwith interest and penalties. I observe

that the appellant no.1 was engaged in the manufacture and clearance of excisable

goods viz. pressure gauges, by availing ssl E>lemption Notification No. B/2003-cE

dated 01.03.2003. lfind that as per the panchnama drawn during the course of

search under reference, the impugned goods found unaccounted for in finished

condition and ready for dispatch were seized believing it to be confiscable under the

central excise law. I further find that, investigation in the matter clearly reveals

clandestine clearance of the impugned goods by the appellant no.1 without obtaining

registration, maintaining prescribed records, issLring invoices and without payment of

duty with intent to evade the payment of central Excise duty on such clearance made

during the financial year 2011-12 in excess of the threshold limit prescribed under the

said Notification dated 01.03.2003, with suppression of the facts, as established from

the confessional statements of so many persons including proprietor, authorized

signatory, buyers, transporter etc. admitting the clearance so made and also

corroborated by the incriminating documents such as files, challans, private diary etc.

recovered from the factory premises of the appellant no.1 during the search which

contained the details of clandestine clearance of the said excisable goods, sales

value thereof, name of the parties to whom such goods were sold etc.. As regards,

cum duty benefit, since the appellant no.1 had clandestinely cleared the impugned

goods without collecting any amount towards central excise duty, hence

consideration is not inclusive of the duty. Further, benefit can not be extended where

tax is not paid on account of suppression or willful mis-statement of facts. ln the case

of N//s. Dhillon Kool Drinks and Beverages Ltd. Vs. CCE, Jalandhar, reported at

2011(263) ELT241(T), it has been held that such benefit is not to be extended in

cases where the duty/ tax evasion occurred on account of fraud, collusion, willful mis-

statement, suppression of facts or contravention of any of the provisions with intent to
tlr
.\9
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evade payment of duty/ tax. I further find that while giving the said decision, the

Tribunal observed that, "since, this is a caser of deliberate evasion of duty by

depressing the assessable value and not a case where short payment is due to some

bona fide misunderstandings on the part of the appellant, the judgment of Hon'ble

Supreme Court in case of CCE, Delhi Vs. Maruti Udyog Ltd. reported in

2002(141)ELI3(SC) would not be applicable. Same view has been taken by the

Tribunal in the case of M/s. Asian Alloys Ltd. Vs. CCE, Delhi-lll reported in

2006(203)ELT252 and M/s. Sarla Polyster Ltd. Vs. CCE, Surat- ll reported in

2008(222)ELT376. Moreover, Hon'ble Supreme Court in the case of Amrit Agro

lndustries Ltd. Vs. CCE, Ghaziabad reported in 2007(2 10) ELT-183(SC) has held

that unless it has been shown by the manufacturer that the price of the goods

includes the excise duty payable by him, no question of exclusion of duty element

from the price for determination of value undei section 4(4xdxii) will arise." Thus,

argument for cum-tax-value is not acceptable. I therefore uphold the duty confirmed

by the adjudicating authorily vide the impugned order.

9. The appellants have argued that the seized goods were not

manufactured and further impugned goods alleged to have been clandestinely

cleared were not seized and available for confiscation, hence not liable to be

confiscated. I find that as per facts of the case, the said goods were seized in finished

conditions and the appellants had neither contested these facts during the course of

investigation nor had they came up with any evidence in support of their said

contention. Since it is not a simple case of non-accountal of excisable goods as the

appellant no.1 has been found to have cleared the impugned goods clandestinely,

therefore, I am of the considered view that the said seized goods which were found

unaccounted for were liable to be confiscated. Hence I find that the adjudicating

authority has rightly confiscated the seized goods with option to redeem the said

goods by payment of redemption fine. so far as the confiscation of impugned goods

removed clandestinely is concerned, I find that since the said goods which had

already been cleared clandestinely were not seized, hence not available for

confiscation. lt is settled that goods not seized could not be confiscated and no fine in

lieu of confiscation could be imposed on such clearance in question in view of the

judgments in the case of (i) Finesee Creation [2009 (248) ELf Q122) Bom] also

maintained by the Hon'ble Supreme Court [2010 (255) ELT ( A 120) (SC)] and (ii)

shivkripa {2009 (235) ELT (0623) (Tri.LB)1. Therefore, I find that the adjudicating

authority has wrongly confiscated the said impugned goods and accordingly his said

action could not be sustained and therefore, I c;uash the same to that extent. At the

same time, since the appellant no. 1 is found to have cleared the impugned goods

clandestinely with intent to evade the payment of the duty, hence, provisions of Rule

25 ibid are called for and thus, seizure of the goods is found to be warranted,

i6il

\
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resultantly confiscation ancl penalty under?ne said rule is justified. Accordingly, I hold

that the redemption fine would be reduced to the proportionate of the value of seized

goods only and the corresponding penalty under Rule 2s ibid would be stand

modified to that extent. As regard the citations relied upon by the appellants, lfind

that the issue involved in those cases are related to non-accountal of goods within

the factory premises and not related to the clandestine removal with intent to evade

the payment of duty, hence cannot be made applicable to the present case. Thus, I

find that the arguments put forth by the appeilants are not acceptable.

10. As regard submission of the appeilants contesting the penarty under

section 11Ac ibid, Rule 25 and Rule 26 ibid, I observe that Rule 25 rbid provides for

confiscation of any excisable goods and imposition of penalty on manufacturer for the

contravention of the nature referred in the said rule subject to the provisions of

section 11Ac ibid. I find that prevalent section 11Ac ibid provides for penalty for

short-levy or short-paid or non-levy or not paid duty in certain cases by reasons of

fraud or collusion or any willful misstatement or suppression of facts or contravention

of any of the provisions of this Act or of the rules made thereunder with intent to

evade payment of duty. Fu(her, I find that since the appellant no.1 had not

accounted for the goods seized and also cleared the impugned goods clandestinely

with suppression of the facts with intent to evade the duty, therefore they made

themselves liable for penalty under Rule 2s ibitt and Section 11AC ibid respectively

and accordingly, I hold so. As regard the contention of the Appellant no. 2 that the

penalty under Rule 25 rbrd could not be imposed upon him as the same was not

proposed in the show cause notice, I find ilrat since the appellant no. 1 is a
proprietary concern of the appellant no. 2 and the appellant no.2 has knowingly

indulged in above defiant manner, hence the appellant no. 1 is not separate juristic

person other than proprietor (i.e. the appellant no. 2) and therefore appellant no. 2 is

liable for penalty as imposed vide the impugnecl order but limited to the reduction of

penalty as stated in para supra. I further find that as confessed in their statements,

the appellant no. 3 has acted as authorized signatory of the appellant no.1 and has

actively participated and abated the appellant no. 1 in evasion of the duty, hence the

appellant no. 3 is liable for penalty as provided under Rule 26 ibid and I uphold the

same as imposed. As regard their contention of simultaneous penalty under section

11AC ibid and Rule 25 ibid, I find that the penalty imposed under Rule 25 ibrd is with

reference to the confiscation of the goods as provided in the said Rule whereas

penalty rmposed under Section 11AC ibid is related to evasion of duty on clandestine

clearance of impugned goods, therefore there was no simultaneous penal action

under these provisions. ln light of above, the case laurs relied upon by them has no

relevancy to the facts of the present case. Therefore, in view of above, I uphold the ti

penalties to the above extent. -t
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11. Therefore, in view of above discussion, I while partially allowing the

appeals with reference to the quantum of redemption fine and corresponding penalty

in respect of clandestine removal of impugned goods, uphold the impugned order

which stands modified to the above extent.
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