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M/s. Indian Oil Corporation, Airport Terminal Manager, Aviation Fuel
Station, SVP International Airport. Ahmedabad (hereinafter referred to as "the
appellant”) had filed the present appeal against the Letter/Order F.No. V.27 {18)
37 1/Rebate/2013-14/639 dated 22 06 2016 (hereinafter referred to as “the impugned
order”), passed by the Mantime Commissioner Central Excise, Rajkot (hereinafier

referred to as the "lower adjudicating authority'):

2 The facts of the case are that, the appellant had filed the rebate
irefund) claim on 19122006 before the lower adjudicating authority, The deficiency
memo was communicated to the appellant vide letter dated 26.12 2006 which was
complied by the appeliant vide their letter dated 13.07 2007. SCN has been issued to
the appellant on 27.02.2007 which was decided and the claim was rejected by lower
adjudicating authority on 03.10.2007, on the ground that they have failed to foliow the
procedure prescribed under Rule 18 of the Central Excise Rules, 2002 readwith
Notification No- 40/2001-CE(NT) dated 26 06.2001 as amended. Being aggrieved by
the then Order-In-Onginal issued by the lower adjudicating authority. the appeliant filed
the appeal before the then Commissioner (Appeals), Rajkot which was rejected vide
OlA No. 73/2008/Commr (A)/Rai dated 26/27.03.2008 Thereafter. the appellant filed a
Revision Application (R.A | before the Government of India which was also rejected
vide Order Mo 1668/10-CX dated 02 11.2010 passed by the Joint Secretary to the
Government of India. Thereafter, Special Civil Application No. 12703 of 2011 was filed
by the appellant before the High Coun of Guarat. The High Court vide Order dated
15 12 2011 set aside the Order of the Revision Authority with a direction to decide the
matter afresh. Subsequently, the Revision Authority remanded back the case to original
authority vide Order No. 738/2012-CX dated 06.07 2012 Conseguent upon the Order of
RA. the lower adjudicating authority sanctioned the rebate claim vide Rebale Order No
041/2014-15 dated 01.04 2014, but rejected the claim of interest, Being aggrieved by the
then Order-In-Original issued by the lower adjudicating autharity, the appellant filed the
appeal before the then Commissioner (Appeals), Rajkot which was allowed vide OlA
No RJT-Excus-000-APP-205-14-15 dated 26.09.2014. The lower adjudicating
authority vide impugned order granied the intereést on delayed refunds for the pencd
from 25.01.2013 to 31.03.2014.

3. Being aggneved with the impugned order, the appellant have preferred
the present appeal on the following grounds -

i) Any subsequent documents called for by the lower adjudicating authority
for processing the refund claim subseguent to remand orders, cannct be made ground
for non-payment of interest from three months from the initial date of filing of complete
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refund claim. They are entitled for interest from three months of filing of complete
refund application on 02 08,2007 i.e from 02 112007 to 31.03.2014,

(i) The initial refund application of Rs. 18,34,210/- for the duty paid ATF
supplied to foreign going aircrafts was filed on 20.12.2006. The deficiency memo was
issued and the refund clam was re-submitted on 12.01.2007 alongwith supporting
documnents. Revised refund claim were submitted on 02.08.2007 alongwith revised
refund claim amount worked out @ 15degree C basis with CA certification,
certification of excise duty payment by RIL, Jamnagar by reliance and Excise Range-
IV Jamnagar Office for period of Jan-2006 to March-2006, Certification Dy Chartered
Accountant establishing the clear correlation of the product based on the transaction
flow submitted vide letter dated 11.06.2007, Onginal and duplicate copies of Customs
certified ARE-1s, copies of customs certified shipping bills, self attested ADR copies,
relevant RIL excise invoice copies as per each ADR and self attested copes of
invoices issued by 10C to Air India,

(il During subsequent proceedings. the appellant vide their letter dated
05.08 2012 submitted onginal (blue) copies of all the 54 ARE-1 for which original
(white) and (yellow) copies were already submitted on 02.08.2007 Therefore on
02 08 2007 itself the complete refund claim was submitted. No fresh o further
supporting documents were submitted during 2012

{iv) The present proceedings carried out during 2012-13 were subsequent 1o
High Court'sfJoint Secretary's orders and by any stretch of imagination the date
95 12 2012 cannot be considered as a date of filing of complete refund application
when all documents were submitted on 02.08.2007 and were available with the
depariment for sanction of the refund claim The Commissioner (Appeals-1) refying on
various judgment/decision of the higher forums on the issue vide OlA No. RJT-Excus-
000-APP-205-14-15 dated 26.09.2014 allowed the appeal filed by the appellants with
consequential relief , the appellant are entitlied for interest wef 02.11 2007 and not
from 25 01.2013 when no fresh documents have been submitted by the appeliants

(v) Insupport their contentions, the appeliants rely on the following case-laws.-
« State Bank of India — 2074 {34) STR 578 (Tri -Mum )
+ Ranbaxy Laboralones Limited — 2011 {273) ELT 3 |8C)
» Pfizer Products India P. Ltd - 20156 (324) ELT 259 (Kar |
& Reliance Industies Limidad = 2015 317 ELT 821 (Tri-Ahmd |
» Hamdarf (WAQF) Laboratones - 2016 {333) ELT 183 (SC}
» Tats Chemicals Lid - 2016 (334) ELT AB3 |Gu; |

« VBC Industries Lid — 2008 (225] ELT 375 j
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(vii The Lower adjudicating authority vide 0I0 No. 01/2014-15 dated 01.04.2074
sanctioned the refund claim The findings recorded at Para 21.1 and 21 2 of the said
OI0 establishes the fact that the required documents for pracessing the refund claim
were submitted by the appellants dunng 2006-07 and the refund would have been
sanctioned to them during 2007 itself The Assit. Commissioner, Customs, Air Cargo
Complex. Ahmedabad vide his letter dated 23 08 2007 confirmed the genuineness of
the documents submitted on 02.08.2007 However the refund was rejected on
03 10,2007 on alleged procedural infractions/non submission of orginal documents.
which were condonable lapses as per seftled law. Even. in the instant case. the
Hon'ble High Court has recorded that s refund claim should not be defeated on the
ground of some procedural infraction or the documents not being supplied in the
oniginal at the outset

(vil}y  WWithout prejudice to the above, the appellant further submitied that, in any case.
they are entitled for interest from three months from the date of the Order of the
Hon'ble High Court of Gujarat ie. from 21 03.2012, since the issue had attained
finality. In case of their another unit, the Commissioner (Appeals) Mumbai vide OIA No.
YDB/57-58/M-1/2011 dated 08.08.2011 has allowed the appeal for claim of interest on
delayed refund. in support of ther contention, the appellant relied on following case-

laws. -

» Ning Chaka (P) Ltd [200% {240} ELT 253 (Tri-Dal}]

« Interscape [2010(252) ELT 440 (Tn-Bang}]

« (Gataxy Entedainment Corpn Lid [2010i258) ELT 427 (TeL-Mum)
« Teelco Gujaral Lid [200% {233) ELT 541 {Tri -Ahmd.}

(vili)  Since the interest due to them from 02.11.2007 has not been granted and IS
denied once agan. they are entitied for interest on interest as well In support. the

appellant placed reliance on foliowing decisions

» Sandvik Asia Ltd - 2006 (196 ELT 257

s Plizer Products India Pyt Ltd — 2015 (324) ELT 258 (Kar.)
s VBC Industnes L1d - 2008 (225) ELT 37%

e Munch Food Products Ltd. - 2015 (325} ELT 31 (Del }

4 Personal Hearing in the matter was held on 15/22.03.2017 Shri
Pankaj Mahindra. Assistant Manager (Finance), Western Region and Shri P.K.
Ray, Asstt. Manager (Finance), Aviation Fuel Station, Ahmedabad, Authonzed
Representatives of the appellant attended the same and reiterated the contents of the
Appeal Memorandums and submitted chronological list of events and submitted that
interest should be paid from 90 days after 02.08.2007 i.e. 02.11.2007.
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B, | have carefully gone through the facts of the case, the impugned orders, appeal
memarandums and the submissions of the appeliant. made orally as well as in writing
during the course of personal heanng. The limited issug o be decided in the present
appeal is from which date the interest under Section 1188 of Ceniral Excise Act,
1944 was required to be granted [o lhe appellant, when the refund claims were
sanctioned by the tower adjudicating authonity. after the prescribed penod

G On going through the case records, | observe that the facts of the case were that
the appellant had initially filed the rebate (refund) claim on 19.12.2006 before the lower
adjudicating authority. Upon issuance of SCN dated 27.02.2007, the appellant had
submitted copies of some of the documents in order to establish the due exportation of
goods. The claim was rejected by lower adjudicating authority on 03.10.2007 as the
appellant have not complied with the mandatary and substantive conditions of Rule
18 of the Central Excise Rules, 2002 readwith Notification No. 40/2001-CE (NT)
dated 26.06.2001. as amended, for the reasons- (i) that the appellant has nol
submitted original duty paying documents, (i) no ARE-1/Shipping Bill were prepared
at the time of refuelling of the aircraft, (iii) there is no correlation between the duty
paid goods cleared from the manufacturer s premises and those supplied o foreign
run aircrafts: (iv) the appellant mentioned rebate claim authority as the Assit
Commissioner. C.Ex. Dn, |, Ahmedabad-Il, however claimed rebate from C Ex. Dn.
Jamnagar, (v) the shipping bills submitted by the appellant lateron did not bear
numbers: (vi) the ARE-1s have not been prepared and signed by the manufaciurer-
M/s. Reliance Industries Limited, from whose premises the subjected goods cleared
on payment of duty, and (vii) the goods were not directly exported from the premises
of the manufacturer and thereby condition No. 2(i) of the Notification No. 40/2001-
CE(NT) has not been followed. The appellant had preferred appeals against the said
Order before Commissioner (Appeals), Central Excise, Rajkot. however the appeal
has been dismissed. The appeal before Joint Secretary, R.A., CBEC, New Delhi also
came to be dismissed Subsequently, the appellant preferred SCA before Hon'ble
High Court of Gujarat. The Hon'ble High Court passed the order dated 15.12.2011, as
under.

10, Being a guestion of fact which would require examination of bulky materniais, i
would not be sppropnate on our part o scan through such documents and 1o make our
fnal canclusive remarks on tha rival contentions However we are of (he opinion that
present is & case where the petiionsr's case should be reexamined by the revisional
authority If on avallability of evidence on record. i |s established that the pelitioner has
fulfilled the mandatory and substantve requirement of the Rules and the notification. its
refund claim should not be defeated on the ground of some procadural infraction or the
dacuments naot being supplied in the original at the outset. In other wards, on the bass of
available and relisble documents and the malerials on record, if the pettioner s in &
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pesition 19 establish before the Revisional Authanty that the excise duly though exempl
was paxd wrangly. surely s refund claim should be granted

11. With the above observations, the order passed by the Rewisional Authonty 15 sei
as=ide For the purpose of reconsideration, e HUe IS placed back before the Revisional
Authority The Revision of the petitionar shall be decided afresh bearing in mind the
shsarvations made hereinabove and after considering the submissions of both sides The
petiton s disposed of accordingly

From the above ruling of Hon'ble High Court of Gujarat, it could be seen that
the Hor'ble Court has nat made final conclusive remarks on the contentions of the
appellant, but by exercising the exclusive powers. condoned the procedural
requirement and referred the matter back to Revisional Authority with direction that if
the appellant succeed in establishing that they have fulfiled the mandatory and
substantive requirement of the Rules and the notification, some of the procedural
infraction or the documents not being supplied in the onginal cannot defeat the refund

claim.

T Consequently, in terms of the directives contained in the High Court's Order. the
appellant vide their letter dated 25102012 submitted co-relation statement indicating
the duty paid characier of the goods and its due exportation out of India in order to meet
with mandatory and substantive requirement of the Central Excise Rules, 2002 and the
Notification issued thereunder. The refund claim has been sanctioned for the revised
amount by the lower adjudicating authority vide Order-In-Onginal dated 01042014
However. he has denied the interest on delayed refunds. Being aggneved with the said
order the appellant preferred appeal before Commissioner (Appeals), Central Excise,
Rajkot who allowed their appeal by observing as under:-

g [} Notwithstanding sbove | aiso observe that the Joint Secrefary iRevsion
Application) GOl MOF  DOR  Mew Delhi  wde Order No 02-04714-CX dated
04.0% 2014 ssued on 06.01 2094, had held as follows

Regaming payment of nierest for delayed payment of rebate cam, Governmanf fofes thaf
respondent though fled clam wihin ane year hut the covipiete cisim alpneiveh meguists
gocuments s pointed oul in defipency memo were filed ool on 18.04 11 2o the misrad
agmissibie gniy after a peod of 3 months from the sad date of 184 11 As per Secton 1188 the
mmmwwmmwmmmmmmmﬂwﬁmmma
months.”

Ly In view of the above legal position and relying on the aforesad decisions. | hola
that the appeliant s entitied to mterest on the amount of rebale pad to them after three

monthe from the date of recept of complete claim alongwith all requisite documeanis
under the provisions of Section 11BB of the Central Excisa Acl. 1944
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8. The lower adjudicating authonty thereafter vide impugned order allowed the
interest ciaim of the appeliant for the period from 25.01.2013 to 31.03.2014, by taking
into consideration the letter dated 25.10.2012 through which the complete claim
alongwith requisite documents In ferms of the governing Notification has been
submitted by the appellant. | also find that it Is not the routine case of delayed refunds
where the refund claim filed by the assessee and the adjudicating authority has
delayed in granting the refund. This is a peculiarly situation where the appellant has not
followed the mandatory and substantive requirement of the governing MNotfication as
well as not followed the procedures prescribed under the said Motification initially and
therefore the rebate claim could not be maintainable. The lower adjudicating authority,
appeliate authonty or Revisionary authority has no such powers to relax the statutory
requirement, which have been waived by Honble High Court exercising special power
which is out of the jurisdiction of the lower authorities. As per the directions of the
Hon'ble High Court. the appellant has complied with the direction of Hon'ble High Court
on 25 10.2012 and accordingly, the lower adjudicating authority has sanctioned the

refund claim to the appellant

g. | also find that initially the lower adjudicating authority vide 0IO dated 03 10,2007
rejected the refund claim as the duty paid characler of the goods and its due exportation
was not conforming from the documents submitted by the appelflant, which is manadatory
and substantive requirement to grant rebate of duty paid on exportation of goods. The
adjudicating authorty has however also noticed other procedural infractions while
passing the said decision Therefore, the argument of the appellant that they have
submitied complete documents vide their letter dated 02.08 2007 s not tenable at all |
find that in pursuance to the Hon'ble High Court's order dated 15.12.2011, the appellant
through their letter dated 25 10.2012 has submitted the documents indicating clear co-
relation between duty paid goods and its supplies to foreign run aircraft. Therefore as
per the directives of the Hon'ble High Court of Gujarat. the claim becomes admissible in
the eyes of law, only upen filing of the said documents. Thus, | hold that the appellant is
entitled for interest after 03 months from the date of presentation of complete claim
which they have done on 25 102012 The lower adjudicating authority has sanctioned
the interest on delayed refund under Section 11BB of the Central Excise Act, 1544 for
the period from 25.01.2013 to 31.03.2014 As discussed in foregoing paragraphs,
statutory requirement is treated to be fulfilled on 25.10.2012 considering the compliance
of the direction of Hon'ble High Court and hence, this day would be considered for the
purpose of granting the Interest. Therefore, | do not find any infirmity in the impugned
order and uphold the same The case laws relied upon by the appellant are
distinguishable to the facts of the present case and therefore cannot be made
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applicable As regards to the appellant's argument to grant interest on interest amount -
since tha interest due 1o them from 02 11,2007 has not been granted. In this regard, as
held above. | observe that the interest iz due to the appellant only after three months
from the date of filing of complete documents which are mandatorily required 1o file
rebate claim were submitted by the appeliant only on 25102012, they become entitled
for claiming interest on delayed refunds from 25.01.2013 till the date of sanction, which
was already granted to them under the impugned order. Therefore. the arguments of

the appellant are not tenable.

10 In view of the above facts, discussions and findings, | uphold the
impugned order and reject the appeal filed by the appallant.
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11 The appeals filed by the appellant stands disposed off in above terms.
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Mis. Indian Qil Corporation,

Airport Terminal Manager

Aviation Fuel Station, SVP International Airport,

Ahmedabad.

Lopy to
1. The Chief Commissioner, Central Excise, Ahmedabad
2. The Principal Commissioner, Customs and Central Excise, Rajkot
3 The Marntime Commissioner. Central Excise H.Q.. Rajkot
4 The Supernntendent. Central Excise. Range- V. Jamnagar
5 PA to the Commissicner (Appeals- IIl), Central Excise, Ahmedabad
& Guard File.
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