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Near Cargo Office. Ahrnedabad

fff Jrfn(.}{$- ) t ecfun 4B aqe-d ffidfua rn* n \tr{a c1nr+til i cre-6{ur t sHer 3r{tfr aI{{ fr{ rfdr tl/
Any person aggrieved by this Orde. in Appeal may frle an;ppeal lo lhe applopriale aulhority rn the following way-

Slsr rrfi .+-;frq r.qr( rFE (.a S-dr6r rffi-o arqrftFlor t qff rfrd. a.;erq tflrd Pi6 vfuii{E ,t944 $1 tnn 358

t ra+a ra Ra xfuatE. 1994 8r trra 86 + lrirrtd FrFfifud .rn? s ot rrdl B t/
Appeal to Cusloms, Excise & Servrce Tax Appellale Tribunal under Section 358 ot CEA, 1944 / Under Seclion 86 of lhe

Finance Act. 1994 a. appeal lies lo:-

trF{sr {aqr{a t FEEtri fllfl sr{i trr81 ?rd"'. 6;era siqr.a tl.+ (rd S{r;E{ ffiq ;qqiG'6rsr €r latc f6. +FC

E ? a 2. ]'n *. c{F,.€ er"s, Fr fi srn "i?\' | 
'

The specral bench 
-of 

Cusloms. E),crse I Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in

all matle(s relating Io classificalion and valuation.

rcRtfi cHz 1(a) t {drr:n' sffi * lrf,Er r}c {!fi JqH S{r 11"6. idIc riqr< ?tEG (.a xdr6l }ffiq, a]qltuF{or

iertrr *r cft\"'sift" qfd6l, rn-zo. q d-;ra frftrca F'cns, iqrft d,r{ rr6rarcre Saooto, 6'l f,r arfr ftq li
To lhe West regronal bench ol Custoors. Excise & Service Tax Appellale Tribunal (CESTAT) al O_20, New Menlal

Hosprtal Compound, Meghani Nagar, Ahmedabad: 380016, rn case ol appeals olher than as menlioned in para_ 1(a)

yffis arcrfiff{sl } {ra,r Jrfrd eEa 6aa + iiq t-*q r.qra ?Fc- (lr{fa} ffiI 2001, + Fi{E 6 + ]rdrfd
Frqfra Ffi. rra qcl tA 3 +t aR c-H A al r6.qr srar aG" td{ I r{ {i 6r{ (.+ cfr + rmr Fr 5flr{ rFE *I
xia ;qrJ 4r aizr :ln rrnqr rrqr ;daar {cc 5 drq qr t{t sF. 5 drs {qg qr 50 dllr rcq + lrtifl 50 ero tcq t
3rAF t at rxrl 1,000/, rct, 5,0d0/- $rt vlrqr 10.000/. {YII fir Eqtftd 8r tlil fi cfr Firri +tl iiqift-d 116 +T

,Frara. Tifi" yqre.;qlqrtu .rr El rrE + Frr{s {tri'F.R +, arr t Hr fi rinifrr+ afi + +6 -{Rr 3rt tsr*-d {-+

:irc ru.{r f+or arar qrB(, r F{fud {F. ctr rrrdra, d-6 Er,s rrqr tr 6td,I flfd(' r6i +iaft-a :rffiq .TrqtffrsTsr fr rrsr
Fra t r +urra }rarr (Fl Ji+{) * iat :rdcaLn * qFr 50ol nq( 6r Brrlfta r.d6 inT 6€n dar l/

The appeal 10 lhe Appellale Tribuna, shall be filed in quadruplicate rn form EA-3 / as prescnbed undel Rule 6 ot Cenlral

Excise (Appeal) Rul€s.2001 and shall be accompanied againsl one whrch at leasl should be accompanied by a fee of

Rs 1,000t Rs.50001. Rs.10,000/- where amounl ol duly demaod/inleresvpenaltykefund is upto 5 Lac., 5 Lac to 50 Lac

and above 50 Lac respectively rn the lorm of crossed bank d.aft in favour of Assl Regislrar of branch of any nominated
public sector bank of the place where lhe bench ol any nominaled public sector bank of lhe place where the bench of

$e Tribunal is situated. Applicalion made lor granl of slay shall be accompanied by a Iee of Rs. 500/.

$trm ;qrc1fu6{"r * IreeT 3rqrd, fua lrft]A-qn, 1994 6r tn{ 86(1) + rarria d-dr6{ 1:x{IrErdl. 1994, * iii{tr 9(1) +
aea Harlft:a cqr S r -5 * qR cfui Jt Er Elirff r.s J{r+ rTt{ f}s rdrr + trr{ vfrd *I nA 6}, rsfi cfa srq i
Ti6ri 6t (5it t r.+ cia ,rsrFrd 6rfr qrfr9 3lR {d}t t 6{ t 6q \.6 cfr & {rq. r6i *drdr fi nia ,.cri A .irr lit{
arfl{l nqr nriar, dqo 5 d]q qr r[d 6F, 5 ers {q(, qr 50 dlg rc( di6 mIEr 50 rs 5cq t 3ift-6 t A frrrri ],0001
5yi. 5.000/: 5qt lrrrEr 10,000/ Tqq +T Alrdta ursl {tr €I vF +r*ra +r t rnritd rfia 6l tiJrdra, sifud }ffiq
;qrqrfutr{Er *r rnsT t {61{dF {ftFcR fi arr t ffi fi qdB-f,s ct-{ * t6 r-EIn t t&rf$.-d c-+' 5r+-e ram i+ur arar
qrftr' r refud tFrc 6r rr4ara. a-6 E ts rrsr F 6tar Br' rtr mfoa vffirq arqfirfrEr *r rnsr Frra t r er,a
Jnaa rfa Jii+{) } R\. Jlr+aa qr } TIrr 500/- n.rc fl hrr1ftd fliq, .trfr, dafiI (trII u

The appeal under sub section (1) o{ Seclron 86 of lhe Finance Act, 1994, to the Appellale Tribunal Shall be faled rn
quadruplicale in Form S.T.5 as prescribed under Rule 9(l) o, the Service Tax Rules. 1994, and Shall be accompanied
by a copy of lhe order appealed agajnsl (one of which shall b€ cerlified copy) and should be accompanied by a fees
of Rs 10001 where the amount of seNice ta( 8 interesl demanded & penalty levied of Rs. 5 Lakhs or less. Rs.50001-

where lhe amount of service tar & inlerest demanded & penalty levied rs more lhan five lakhs bul not oxceeding Rs.

Fifty Lakhs. Rs.10,000/- where the amounl ol service tax 8 inleresl demanded & penally levaed is more than fifly Lakhs
rup€es in the lorm of crossed bank dratl in lavou of lhe Assislant Registrar of the bench of nominaled Public Sectoa

Bank ol lhe place where lhe bench ol Tribunal is siluated / Applicalion made for grant ol stay shall be accompanied by

a fee ol Rs.500l
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(i) fua sfuFrqr, 1994 & ?rm 86 6r r.,rrlnli (2) ('d (2A) fi Jrddd a+ & rrS 3r+fr, d-Erfr{ l;;i4,rdrfr, 1994, * l;-q{ 9{2) (rq
9(2A) + iI6d Fnift-a csd S.T ,7 f Er ar siat r.d- f{+ Rru lrEr{a, a-erq ]iq]( 116 3rrdr }E{d (}fu, tffiq rsr{ er6
-{rn qlftf, Jrav fi cffi {-dr, #t (rdji s ("5 cfi qErFrd Eti Erfdq 3ih .r.r+i ram nAa; nqFf, :r,ro ccq.ff, +,.+q
tcr( E6/ d-Erfr{, 6} Jrffiq -qrqrfufisr 6} ln}a; -J rr} +r fr{rr i* arn }rtr; *r cfr ri w:r } iirra rr* dptr- r I
The appeal under sub seclion (2) and (2A) of lhe seclion 86 lhe Finance Act 1994, shall be filed in For ST7 as prescribect

under Rule I (2) & 9(2A) ol lhe Service Tax Rules, 1994 and shall be accompanied by a copy ol order of Commissioner
Cenlral Excise or Commissioner, Cenlral Excise (Appeals) (one ol which shall be a certilied copy) and copy of the order
passed by lhe Commissioner aulhoriz{ng the Assistanl Commissioner or Oeputy Commissioner of Central Excise/ Servjce Tax
to tile lhe appeal before lhe Appellate Tribunal.

(ii)

(c)

frrr g-6, *ftq.r.qr{ T6-aa fdr+-{ lrordrq crfufrsr {t€}d) * yft lrfrt n nrn-i n iqlq rffr{ ?16 yfufi{f 1944 *r
ql{r 35r's * liTna, * Ar ffiqJfuA-qq. 1994 *r rEr 83 t ria+a n-d1F{ +t $ dq f,r ,6 t, fi:rar + cA rr{rdfq
clfu+{ul t x+f, 6ri rra 5?srd q"6/tnl r{ Era + I0 c??'a (10%) ffi Era ('a mre'ffi * qr qdrar. 3-d +da {Ftar
ffia t, +r tlrrda Pnur sn', ard"fu tE ?rfl + lrria snr Pe rri Er* ItB-d iq iiir e{ :FrE rqq $ iO-+ a er

*-?q rar-d rJ* mi d-ara * nirr-d 'Ei4 R,c ,Irr rf6" t i}rq $fir t
(i) ur{r t I fr + fua r-n
(ii) l-f,&. d{r fr ff zr$ rrfra alf*
(iiO ffi. {r lilq,]ra.d? * F-{ff 6 } iiafd tq a6F
- srr5 {6 f* {s ur{I +' crEtr,a ffiq (i. 2) yEfr{s 2014 * .rrirr t T, ffi$ xffiq erffi * Fsrr Fe{Inli-i
Frrra lr_* va 3r+d +f ar1rfi nl/

For an appeal lo be tiled berore th€ CESTAT. under Seclion 35F of Ihe Central Excise Acl. 1944 which is also made
applicable to Service Tax under Section 83 ol the Finance Act 1994, an appeat against this o.der sha lie before the Tribunal
on Paymenl of 107o of the duly demanded where duly or duty and penalty are in dispule, or penally, where penally alone is rn

dispute, provided lhe amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores.
llnder Central Excise and SeNice Tax. "Outy Demanded" shall inctude :

(i) amount delermrned under Section 11 Di

(ii) amounl of erroneous Cenvat Credit taken;
(iii) amount payable under Rute 6 ol the Cenval Cred,l Rules

_ provided lurlher that lhe provisions of lhas Seclion shall nol apply to the slay application and appeats peoding before
any appellate authorily prior lo lhe commencemenl of the Finance (No.2) Act, 2014.

rlra {f{R 6l qdtsq 3[ri6ir :

Ravllion app c;ton to Gov.rnment of lndta:
gF xrhr A q:{tr{or 

"rFtrFr 
ffifua Er8-dr ,i W.r }qrd rla xfuftqs t994 8r unr 35t I } qtE qaf,r * fd}F l|{{

FR-{. rR-a *+r{, qrfiewr ]r.}d-a #. raa rrr+q. ,rre Ejrm drn Fft-fr "t{e &E ,rr;r .rrd n-rt, rt tina 0001 Fr
ft'tt srir EG(.t / -

A revision application lies lo lhe Under Secrelary, lo lhe Governmenl ol lndia, Revision Application Unit. l\,lanistry of Finance,
Department ol Revenue, 4th Floor, Jeevan Deep Buildiog. Parhament Streel. New Oethi-110001. under Section 35EE of the
CEA 1941 in respect of the following case. governed by lirst proviso to sub-section (j) oI Seclion-3s ibid:

sfa mE * ErS 6Era i nrFA Ji. 16 4rria F4njt EF *i G+ 4I[sr] a rbR zrd + crrnx-i * et{ra q h;ff rp flrs.ri qr

Brffi(.a tg,r-rri t {s} tBrJ 4F cr#rF; * aha q ErS ssrrrFAn :r-rroi * mr" + snsrur }at a. frp trrsd 4n

Hr lriE ,lE Ji Frd- & r+ha * {H fiti
In case of any loss ol goods, where lhe loss occurs in lransil lrom a factory to a warehouse or to anothea faclory or from one
warehouse Io another during lhe course of processing of lhe goods in a warehouse or in slorage whether in a faclory or in a

:rIIi * srfl R.S {r.e ql ah 6} fuia 6{ G srd + Effi"r ri r_Trd 6i" rro w xff z( };ftq riqr{ ariq * gr (Ri-4 n
srn-d t, Jn Erra *'rrfl 6nfi rlE {I F{ qt ffia s ,rd lt /

ln case of rebale of duly of excise on goods exporteci to any counlry or Iefiilory oulside lndia of on excisable material used rn
lhe manufaclure of lhe goods which are exponed lo any country or territory outside lndia.

qfa ral{ fl6 6r Trrara fsq liar ,rr{d * dltrr, iqid qr rrsri +l erd Fql-d P+-qr nqr tt i
ln case of goods exported oulside India expon lo Nepal or Bhulan, withoul paymenl of duty.

qefi'.rd r,!rl4 *']icrra EE * tlrrari * R( ? E{a iq? i:E, rfufrr rd tE+ ftfi:= qrdrn-i t rrF et;z *r r( ? r+r ti
yaat i lrq*I (lr+ * "r{rfl hft yfo?ry (a 2i. 1998 Er ql{r tog * ed'n ffuF Sr rr* artts l{u-dr EFTqifaQ} q. sr dE Ji
crPrd Ffiq 4t tu
Credil of any duty allowed to be utilized lowards payment of excise duly on final producls under the provisions of this Acl or
lhe Rules made thete under such order is passed by lhe Comfiissioner (Appeals) on or after. the date 3ppoioled under Sec.
109 of the Finance (No.2) Act, 1998

lclf€ 3r+ri 6i d cftqi qc-r dsr EA-8 ji d Ar +trq 3?cr{a rFa (]r+d) jM',2001,}'fi{s9}, rtd RfffrE t,
a{ fiilr & {itcq i 3 mE i n +a fr * 

"rF(' 
l lcrfrd # + {Fr Ed 3na?r E Jrfffi ]Iren fi a} cftqi nErn *r *

alft<t mt :+-fiq r.qr. tlF yfufrfn 1944 A qm 35 EE + rd Ftrrq? etF Sl ].er{t + sre.T *'at{ c{ TR 6 fi cft
rdta s. * arfrqt /
The above applicalion shall be made in duplicale in Form No. EA,8 as specified under Rule, I of Cenlral Excise (Appeals)
Rlles.200l wjlhin 3 months from the dale on which the order soughl lo be appealed against is communicaled and shall be
accompanied by two copies each of lhe OIO and Order-ln-Appeal. ll should also be accompanied by a copy of TR-6 Challan
evidancing paymenl ol prescribed fee as prescribed under Seclion 35-EE ol CEA, 1944, under [,,lajor Head of Account.

sifrlrur 3rriaa J. flr ffifud Etritr ?rE *t Jrflqrfr & "Irff 
qft' 

I

iti ri ta t+e r* ar@ 6a_d u ,fi Frr + at rr, 200, ar tlaare '*_q y'n ltf afi +iera r+r r.+ E. xqi t Eqzr Fi ,
Fqi looo ,/ 6r g7r ra B{I rrq I

The revision appicalion shall be accompanied by a fee of Rs. 200/- where lhe amount involved in Rupees One Lac or less
and Rs. 1000/- where lhe amounl involved is more than Rupees One Lac.

qfa tF 3rhr f 6l {d Jrht fl ss-A{ i .a c.:t+ {d }d;rr }' Fiq ?r€ 6r r4ina, frllFa a,i t F6Er srar inffa r ts rq +
t) $' !ft & F{qr qdi 6rd S r-i } Ft' arnRrF yffiq rqrtur{- +i r'+ lfta q' kffii qr+n +t t'-n 3rriai f+q ?n i I /

ln c6se, if lhe order covers various numbers of order- in Original, Iee for each O.l.O. should be paid in lhe aloresaid manner,
nol wilhstanding lhe lacl thal lhe one appeal to the Appellant Tribunal or the one applicalion to the Ceni.al Govl. As lhe case
may be, is lllled to avoid scriploria work if excising Rs. 1 lakh fee ol Rs. 100/- for each.

q:ll-slifuJ -qlqrdq ir66 3rEftry. 1975. * 3r{{ff I * ]l4sR { 3rA{ (.n €llrra ]nisr *l cfr tR Bqlfrd 6.50 dqt 6r
arq,frq 9.rd6 ftfud dn 6tdr qfrrt /
One copy of applicalion or O.l.O. as lhe case may be, and the order of lhe adjudicaling authorily shall bear a coun fee slamp
of Rs.6.50 as prescribed under Schedule-l in lerms of the Court Fee Act,1975, as amended.

{ftFr 1|6. irdrq ralr{ srFF \ra d-dr6( 3rffirq arqrfu€{ur (614 EFi} ffir, 1982 ri aff-d !-n ra +iqErd xr{dt 6}
{ffid 6{i ?re fui d lit{ !ff tqr-d 3{r+f4-d ftqr arar tr /
Atlenlion is also inviled lo the rules covering lhese and olher related malters conlained in the Cusloms, Excise and Sefiice
Appellare Tnbunal lProcedure) Rules, 1982.

f,= lrql-dlq crErfirfr 4i 3{4rd Afus 6.} n ,iiift-d ;qrr+, Bqa Jit[ fifrfrF c-EtrrJi * R\', ]qfdr!fi E {Ftq +{Erfa
www.cbec.gov.in qi lo r+a t | /
For the elaborale, delailed and latesl provisions relaling lo Iiling of appeal lo lhe higher appellaie aulho.ily. lhe appellanl may

reler to lhe DFparlmental websrle www cbec aov 'n
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::ORDER IN APPEAL::

M/s.lndianoilCorporation,AirportTerminallvlanager,AviationFuel

station, sVP International Airport, Ahmedabad (hereinafter referred to as "the

appellant'')hadfiledthepresentappealagainsttheLetter/orderF.No.v.27(18)

271lRebalel2O13-14/639dated22'06,2016(hereinafterreferredtoaS,'theimpugned

order'.),passedbythetr/aritimeCommissioner,CentralExcise,Rajkot(hereinafter

referred to as the 'lower adjudicating authority'):

2'rhefactsofthecasearethat,theappellanthadfiledtherebate
(refund) claim on 19.122006 before the lower adjudicating authority The deficiency

memo was communicated to the appellant vide letter daled 26.122006 which was

complied by the appellant vide their letter dated 13.01 .2007. SCN has been issued to

the appellant on 27.02.2007 which was decided and the claim was rejected by lower

adjudicating authority on 03.10.2007, on the ground that they have failed to follow the

procedure prescribed under Rule 1B of the central Excise Rules, 2002 readwith

Notification No. 40/2001-CE(NT) dated 26.06.2001 as amended. Being aggrieved by

the then order-ln-original issued by the lower adjudicating authority, the appellant filed

the appeal before the then commissioner (Appeals) Rajkot which was rejected vide

^, ^ \,- 7./o^^o//'\^66, /4!.ie"i d"rcd ?61?7 03.2OOB Thereafter. the appellant filed a
\-./ ln l\U. I J/zuvv/vvi""i' \?1,t/i\eJ

Revision Application (R.A.) before the Government of lndia which was also rejected

vide order No. 1668/1O-cX dated 02j1 2010 passed by the Joint secretary to the

Government of lndia. Thereafter, Special civil Application No. 12703 of 2011was filed

bytheappellantbeforetheHighCourtofGujarat-TheHighCourtvideOrderdated

15.lZ.2O11set asrde the Order of the Revision Authority with a direction to decide the

matter afresh. Subsequently, the Revision Authority remanded back the case to original

authority vide order No. 738/2012-CX dated 06.07 2012. Consequent upon the order of

RA, the lower adludicating authority sanctioned the rebate claim vide Rebate order No'

01l2o14-15 dated 01.04.2014, but rejected the claim of interest. Being aggrieved by the

then order-ln-original issued by the lower adjudicating authority, the appellant filed the

appeal before the then commissioner (Appeals), Rajkot which was allowed vide olA

No RJT-Excus-000 -APP-205-14-15 dateci 26.09.2014. The iower adjudicating

authority vide impugned order granted the interest on delayed refunds for the period

from25.01 .2013 to 31.03.2014.

3' Being aggrieved with the impugned order, the appellant have preferred

the present appeal on the following grounds:-

(i) Any subsequent documents called for by the lower adjudicating authority

for processing the refund claim subsequent to remand orders, cannot be made ground

for non-payment of interest from three months from the initial date of filing of complete

t{Fs
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refund claim. They are entitled for interest from three months of filing of complete

refund app[cation on 02.08.2007 i e from 02 11 2007 to 31 03 2014'

(ii)TheinitialrefundapplicationofRsls'34,2101-forthedutypaidATF

supplied to foreign going aircrafts was filed on20.12.2006. The deficiency memo was

issued and the refund claim was re-submitted on 13.01.2007 alongwith supporting

documents. Revised refund claim were submitted on 02 08 2007 alongwith revised

refund claim amount worked out @ l5degree c basis with cA certification,

certification of excise duty payment by RlL, Jamnagar by reliance and Excise Range-

lV, Jamnagar office for period of Jan-2006 to lr/arch-2006, certification by chartered

Accountant establishing the clear correlation of the product based on the transaction

flow submitted vide letter dated 11.06.2007, Original and duplicate copres of customs

certified ARE-'1s, copies of customs certified shipping bills, self attested ADR copies,

relevant RIL excise invoice copies as per each ADR and self attested copies of

invoices issued by IOC to Air lndia.

(iii) During subsequent proceedings, the appellant vide their letter dated

05.09.2012 submitted original (blue) copies of all the 54 ARE-1 for which original

(white) and (yellow) copies were already submitted on 02.08.2007. Therefore on

02.oB.2OO7 itself the complete refund claim was submitteci. No fresh or furlher

supporting documents were submitted during 2012

(iv) The present proceedings carried out during 2012-13 were subsequent to

High court's/Joint secretary's orders and by any stretch of imagination the date

25.12.2012 cannot be considered as a date of filing of complete refund application

when all documents were submitted on 02.08.2007 and were available with the

department for sanction of the refund claim. The commissioner (Appeals-l) relying on

various judgment/decisron of the higher forums on the issue vide olA No. RJT-Excus-

000-APP-205-14-15 dated 26.09.2014 allowed the appeal filed by the appellants with

consequential relief., the appellant are entitled for interest w.e.f 02 11 2007 and not

from 25.01 .2013 when no fresh documents have been submitted by the appellants.

(v) ln support their contentions, the appellants rely on the following case-laws:-

State Bank of lndia - 2014 
,.34\ 

STR 579 (Tri -N4um.)

Ranbaxy Laboratories Limited - 2A11 \27 3) ELT 3 (SC)

Pfizer Products India P. Ltd. - 2A15 G24) ELT 259 (Kar.)

Reliance lndustries Limited - 2015 \317) ELT 621 (Tri.-Ahmd )

Hamdarf (WAQF) Laboratories - 2016 (333) ELT 193 (SC)

Tata Chemicals Ltd - 20'16 (334) ELT A53 (Guj )

VBC lndustries Ltd - 2008 (225) EII 375

4

?6j
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Appeal No. V2l210RAJ/20'i6

(vi) The Lower adiudicating authority vide OIO No 01/2014-15 dated 01 042014

sanctionedtherefundclaim'ThefindingsrecordedalPara2l.land2l.2ofthesaid

OIO establishes the fact that the required documents for processing the refund claim

weresubmittedbytheappellantsduring2006-0Tandtherefundwouldhavebeen

sanctioned to them during 2007 itself. The Asstt' Commissioner, Customs, Air Cargo

Complex,Ahmedabadvidehisletterdated23.oB'2ooTconfirmedthegenuinenessof

the documents submitted on 02 08.2007 However' the refund was reiected on

03.10'200Tonallegedproceduralinfractions/nonsubmissionoforiginaldocuments.

which were condonable lapses as per settled law Even' in the instant case' the

Hon'ble High court has recorded that ifs refund ctaim shoutd not be defeated on the

groundofsomeproceduralinfractionorthedocumentsnotbeingsuppliedinthe

original at the outset.

(vii)WithoutprejudicetotheaboVe,theappeIlantfurthersubmittedthat,inanycase,

theyareentitledforinterestfromthreemonthsfromthedateoftheorderofthe

Hon,bleHighCourtofGujarati,e.from2l.o3,2ol2,sincetheissuehadattained

finality. ln case of their another unit, the Commissioner (Appeals) Mumbai vide OIA No

yDB/57-58/M-l 12011 dated 08.08.2011 has allowed the appeal for claim of interest on

cJelayed refund. ln support of their contention, the appellant relied on following case-

laws:-

Nino Chaka (P) Ltd [2009 (240) ELT 253 (Tri-Del)]

lnterscape 12010 (252) ELT 440 (Tri-Bang)l

Galaxy Entertarnment Corpn Ltd t2010(259) ELT 427 (Tri -N'4um)

Tee co Gularat Ltd [2009 (233) ELT 541 (Tr] -Ahmd )

(viii) since the interest due to them from 02 11 .2007 has not been granted and is

denied once again, they are entitled for interest on interest as well. ln support, the

appellant placed reliance on following decisions

Sandvik Asia Ltd - 2006 (196) ELT 257

Pfizer Products lndia Pvt. Ltd - 2015 (124) ELT 259 (Kar.)

VBC lndustries Ltd - 2008 (225j ELI 375

l\Iunch Food Products Ltd. - 20'15 (325) ELT 31 (Del )

4-PersonalHearinginthematterwasheldonl5122.03.20lT.Shri

Pankaj Mahindra, Assistant [\,4anager (Finance), western Region and shri P.K.

Ray. Asstt. Manager (Finance), Aviation Fuel Station, Ahmedabad, Authorized

Representatives of the appellant attended the same and reiterated the contents of the

Appeal lVemorandums and submitted chronological list of events and submitted that

interest should be paid from 90 days after 02 08 2007 i e 02 11.2007.

5
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5. I have carefully gone through the facts of the case, the impugned orders' appeal

memorandums and the submissions of the appellant, made orally as well as in writing

during the course of personal hearing. The limited lssue to be decided in the present

appeal is from which date the interest under section 11BB of central Excise Act,

1944 was required to be granted to the appellant, when the refund claims were

sanctioned by the tower adjudicating authority, after the prescribed period.

6. on going through the case records, I observe that the facts of the case were that

the appellant had initially filed the rebate (refund) claim on 19.12.2006 before the lower

ad]udicatingauthority.UponissuanceofSCNdaled2T.O2.200T,theappellanthad

submitted copies of some of the documents in order to establish the due exportation of

goods. The claim was rejected by lower adjudicating authority on 03.10 2007 as the

appellant have not complied with the mandatory and substantive conditions of Rule

18 of the central Excise Rules, 2002 readwith Notification No. a0l2001-cE (NT)

dated 26,06.2001, as amended, for the reasons:- (i) that the appellant has not

submittedoriginaldutypayingdocuments;(ii)noARE-1/ShippingBillwereprepared

at the time of refuelling of the aircraft; (iii) there is no correlation between the duty

paid goods cleared from the manufacturer's premises and those supplied to foreign

run a!rcrafts; (iv) the appellant mentioned rebate claim authority as the Asstt

commissioner, c.Ex. Dn. l, Ahmedabad-ll, however claimed rebate from c.Ex. Dn,

Jamnagar;(v)theshippingbillssubmittedbytheappellantlaterondidnotbear

numbers; (vi) the ARE-'1s have not been prepared and signed by the manufacturer-

It//s. Reliance lndustries Limited, from whose premises the subjected goods cleared

on payment of duty; and (vii) the goods were not directly exported from the premises

of the manufacturer and thereby condition No 2(i) of the Notification No. 4012001-

CE(NT) has not been followed. The appellant had preferred appeals againstthe said

order before commissioner (Appeals), central Excise, Rajkot, however the appeal

has been dismissed. The appeal before Joint secretary, R.A., CBEC, New Delhi also

came to be dismissed. subsequently, the appellant preferred scA before Hon'ble

High court of Gujarat. The Hon'ble High court passed the order dated 15.12.2011, as

under.

10. Being a question of fact which would require examination of bulky materials, it

would not be appropriate on our part to scan through such documents and to make our

final conclusive remarks on the rival contentions. However, we are of the opinion that

present is a case where the petitioner's case should be reexamined by the revisional

authority. lf on availability of evidence on record, it is established that the petitioner has

fulfilled the mandatory and substantive requirement of the Rules and the notification; its

refund claim should not be defeated on the ground of some procedural infraction or the

documents not being supplied in the original at the outset. ln other words' on the basis of

available and reliable documents and the materials on record, if the petitioner is in a

6
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position to establish before the Revisional Authorlty that the excise duty though exempt

was paid wrongly. surely its refund claim should be granted'

ll.Wlththeaboveobservations,theorderpassedbytheRevlsionaiAuthorityisset

asideForthepurposeofrecons]deration,theissueisplacedbackbeforetheRevisiona|

AuthorityTheRevisionofthepetitionerShalIbedecidedafreshbearinginmindthe

observationsmadehereinaboveandafterconsideringtheSUbmissionsofbothsidesThe

petition is disposed of accordingly

From the above ruling of Hon'ble High court of Gujarat, it could be seen that

the Hon'ble court has not made final conclusive remarks on the contentions of the

appellant, but by exercising the exclusive powers' condoned the procedural

requirement and referred the matter back to Revisional Authority with direction that if

the appellant succeed in establishing that they have fulfilled the mandatory and

substantive requirement of the Rules and the notification, some of the procedural

infraction or the documents not being supplied in the original cannot defeat the refund

cla im

7. consequently, in terms of the directives contained in the High court's order. the

appellant vide their letter dated 25.102012 submitted co-relation statement indicating

the ciuty paid character-of the goocs anc its due exportation cut of lndia in order to meet

with mandatory and substantive requirement of the central Excise Rules, 2002 and the

Notification issued thereunder. The refund claim has been sanctioned for the revised

amount by the lower adjudicating authority vide Order-ln-Original dated 01 04.2014'

However, he has denied the interest on delayed refunds. Being aggrieved with the satd

order, the appellant preferred appeal before commissioner (Appeals), central Excise,

Rajkot who allowed their appeal by observing as under:-

10 Notwithstanding above. I also observe that the Joint secretary (Revision

Application), GOl. I\4OF, DOR. New Delhi vide Order No 02-04/14-CX dated

01.01.2014 issued on 06 01 2014, had held as follows

"Regarding payment of interest for delayed payment af rebate claim, Govemment notes that

responcient though fited ctaim within one yeat hut the conplete claim alonel,ryth requisite

documents as oointed out in defictencv memo were filed anlv on 18.04.11 So fhe mteresl ls

l

,l t r{- "'

admissible onlv after a of 3 months fram the said date af 18.4.11 As per Section 1 1BB, the

interest tiabiht/ wilt aise onty when the rcbate claims complete in all rcspect is not decided within 3

months."

11. ln view of the above legal position and relying on the aforesaid decisions. I hold

that the appellant ts entitled to interest on the amount of rebate paid to them after three

months from the date of receipt of complete clatm alonqwith all requisite documents

under the provisions of Section 1 
'1 BB of the Central Excise Act' 1944

{i
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B. The lower adjudicating authority thereafter vide impugned order allowed the

interestclaimoftheappellantfortheperiodfrom25'01.2013to31.03.20,14'bytaking

into consideration the letter dated 25.10.2012 through which the complete claim

alongwith requisite documents in terms of the governing Notification has been

submitted by the appellant. I also find that it is not the routine case of delayed refunds

Wheretherefundclaimfiledbytheassesseeandtheadjudicatingauthorityhas

delayed in granting the refund. This is a pecuiiarly situation where the appellant has not

followed the mandatory and substantive requirement of the governing Notification as

well as not followed the procedures prescribed under the said Notification initially and

therefore the rebate claim could not be maintainable. The lower adjudicating authority,

appellate authority or Revisionary authority has no such powers to relax the statutory

requirement, which have been waived by Hon',ble High court exercising special power

which is out of the.iurisdiction of the lower authorities. As per the directions of the

Hon'ble High cour1, the appellant has complied with the direction of Hon'ble High court

on 25 10.2012 and accordingly, the lower adjudicating authorrty has sanctioned the

refund clarm to the aPpellant.

9. I also find that initially the lower adjudicating authority vide olo dated 03 10 2007

rejected the refund claim as the duty paid character of the goods and its due exportation

was not conforming from the documents submitted by the appellant, which is mandatory

and substantive requirement to grant rebate of duty paid on exportation of goods The

adjudicating authority has however also noticed other procedural infractions while

passing the said decision. Therefore, the argument of the appellant that they have

submitted complete documents vide their letter dated A2.08.2007 is not tenable at all l

find that in pursuance to the Hon'ble H igh Courl's order dated 15 12 2011 , the appellant

through their letter dated 25.10 2012 has submitted the documents indicating clear co-

relation between duty paid goods and its supplies to foreign run aircraft Therefore as

per the directives of the Hon'ble High Court of Gujarat, the claim becomes admissible in

the eyes of law, only upon filing of the said documents. Thus, I hold that the appellant is

entitled for interest after 03 months from the date of presentation of complete claim

which they have done on25.102012. The lower adjudicating authority has sanctioned

the interest on delayed refund under Section 11BB of the Central Excise Act, 1944 for

the period from 25.01.2013 to 31.03.2014. As discussed in foregoing paragraphs,

statutory requirement is treated to be fulfilled on 25 10.2012 considering the compliance

of the direction of Hon'ble High Court and hence, this day would be considered for the

purpose of granting the interest Therefore, I do not find any infirmity in the impugned

order and uphold the same The case laws relied upon by the appellant are

distinguishable to the facts of the present case and therefore cannot be made

g
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applicable. As regards to the appellant's argument to grant interest on interest amount

since the interest due to them from 02.11.2007 has not been granted. ln this regard, as

held above, I observe that the anterest is due to the appellant only after three months

from the date of filing of complete documents which are mandatorily required to file

rebate claim were submitted by the appellant only on 25.10.2012, they become entitled

for claiming interest on delayed refunds from 25.01 2013 till the date of sanction' which

was already granted to them under the impugned order. Therefore, the arguments of

the appellant are not tenable.

10. ln view of the above facts, discussions and findings, I uphold the

impugned order and reject the appeal filed by the appellant.

9
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The appeals filed by the appellant stands disposed off in above terms11

t
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Bv R.P A.D

To,

M/s. lndian Oil CorPoration,
Airport Terminal Manager,

Aviation Fuel Station, SVP lnternational Airport,

Ahmedabad.

Copv to:

1. The Chief Commissioner, Central Excise, Ahmedabad.

2. The Principal Commissioner, Customs and Central Excise, Rajkot

3 The Maritime Commissioner, Central Excise H.Q., Rajkot.

4. The Superintendent. Central Excrse, Range- lV, Jamnagar.

5. PA to the Commissioner (Appeals- lll), Central Excise, Ahmedabad

o Guard File.
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