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ORDER-IN-APPEAL

Mis. Kelvin Plastic Private Limited, Survey No. 108/P, National High-way-8,
Bhunava Tal Gondal, District - Rajkot (hereinafter referred to as ‘the appellant’) has filed
the present appeal against the Order-In-Original No 04/0/2016-17 dated 23.05.2016
(hereinafter referred to as “the impugned order | passed by the Assistant Commissioner,

Central Excise Division - |l Rajkot (hereinafter referred to as “the lower adjudicating
authonty”)
2 Briefly stated facts of the case are that during the course of audit. it was

noticed that during the period from May-2012 to March-2013, the appeliant had wrongly
availed Cenvat credit of service tax paid against invoices raised by M/s Sahaj Services for
providing Outdoor Catering Service as the same was falling under the exclusion clause of
definition given under the Rule 2(l) of the Cenvat Credit Rules, 2004. Accordingly, show
cause notice dated 29 03 2018 was issued for recovery of wrongly availed cenvat credit of
Rs 80.031/- under Rule 14 of the Cenvat Credit Rules. 2004 (herainafter referred o as
“the CCR. 2004) readwith Section 11A (5) of the Central Excise Act, 1944 alongwith
interest under Rule 14 of the CCR, 2004 readwitn Section 11AA of the Act and for
imposition of penalty under Rule 15(2) of the CCR, 2004 read with Section 11AC of the
Act The show cause notice was decided by the adjudicating authonty wde the impugned
order wherein he disallowed the Cenvat Credit and ordered its recovery alongwith interest
and penalty at the rate of 50% of credit amount

3 Being aggrieved by the impugned order. the appellant preferred the present
appeal mainly on the grounds that the adjudicating authority has erred in confirming the
demand of Rs. 80,031/ on the ground that the credit on outdoor calering is not available in
terms of the defimition of the word 'nput service ignonng the fact that the services availed
by the applicant cannot be categorized under the description of “outdoor catering’. that the
department had full knowledge of the fact that the applicant has availed credit of caterer
and further the appellant is maintaining huge credit balance and hence it cannot be sad
that the appellant had any ntention to evade payment of duty and Is therafore clearly
barred by limitation, that the adjudicating authority erred in confirming the demand on the
ground that the decisions referred are not applicable, since the services provided is in
relation to the business activity and is provided within the factory premises. it cannot be
said that the same is covered by the word ‘outdoor catenng service and hence credit as
claimed is correctly availed, that the adjudicating authority has also erred i imposition of
penalty on the grounds menbonad herainabove Q
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4 A personal hearing in the matter was fixed on 22.03.2017 which was

attended by Shn Paresh Sheth. Advecate on behall of the appellant. He reiterated the
Grounds of Appeal.

5 | obeerve that the lower adjudicating authonty has disallowed the Cenvat
Credit of service tax paid against Outdoor Catering Service for the reason that the present
case pertained to the penod after amendment in the definition of ‘input services vide
Notification No. 3/2011-CE (NT} dated 01.03.2011 and would fall under the exclusion of
the definition of nput services The ‘input services as per Section 2 of the Cenvat Credit
Rules, 2004 w.e f 01 04, 2011 reads as undar

(1] “iNput SEAVICE MEENS BNy SBrvite. -
i used by & provider of taxable service for providing AN QUTEUT SeNVICE, O

fiil used by 8 manufacturer. whather directly ar indireclly. i or in relahon to the manufacture of
final products and clearance of final products upto the place af ramoval

and includes senvices used in elahon lo modernisation rehovation of repais of 3 factovy. pramises
of provider of aulpul service o an office reiahng to such factory or premises, Favertisemen or 585
promation markst research. slorage uplo the place of remopval procuremant of iNpuls. accounlting.
auditing, financing, recrwimant and qualdy conlral coachmg and fraring. compuler nefworking
credit ratng. share registry. securlly business exhibiion, legal services. inward transportalan of
inpuls or capitel goods and outward transporfalion upto the place of remaval but_exciudes

services.:

fAl specilied i sub-clauses (p), (an) (22l {zzm), (z22q) (zzzh) and (zzzza) of clause (105 of
sachion 65 of the Finarce Acl (hereinafier referred 8s specified services), in so far as they are used
for -

fal construction of 8 buildmg ora ol slructure of & part thereaf. or
il taying of foundation or making of structures for support of capital goods
excapt for the provison of one or move of the specilied Services, of

{Bi specified 1 sub-clauses (d) (@) (20) and {zz22)) of dause | 105) of section 63 of the Finance
Act in so far as they refale o a motar vehcle except when used for the prowision of taxable
sErvices for which the credit on mohor vehiche 15 avaiable as capilal goods, of

% such as those provided in refation to owidoor catering, beauly tresimen! heallf
Sorvices, cosmetic amd plasic surgery. membership of & club, health and fitness cenire. e
insurance health insurance and havel benefifs extended to employess on vacation such as
Leave or Home Trave! Concession, whan such senoces are used prmanly for personal use
ar consympbion of gmy empicped

B As can be seen from the above that vide Notification 372011-CE (NT) dated
01 03,2011, outdoor catering services have been specifically excluded from the definition
of 'input services' and therefore, the same can not be treated as eligible input service In
terms of the exclusion clause given in the defintion under Rule 2{l) of Cenvat Credit Rules,
2004 The appellant has however contended that a:-g
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the services availed by them cannot be categonzed under the descripbon of "outdoor

catering” | observe that the said plea has already been addressed by the adjudicating
authonty wide para 7 of the impugned order, since | am in agreement with the same, | do
not retterate the same. | also find that vide Notification 3/2011-CE (NT) dated 01.03.2011,
expression “activities relating to business” has been deleted from the defintion of ‘input
services . Further, the Board vide Circular No. 943/4/2011-CX_. dated 29th Apnl. 2011 had
clarfied as under

S.Ne. = lssue  Clarification o
2 Is the credit of only The hst 15 only ilustrative. The
specfied goods and prnciple is thal cenvat credt s not
senvices listed in the allowed when any goods and services
definiion of inputs are used pnmarily for personal use or
and input services not | consumption of employees '
allowed such as
goods used in a club
outdoor calanng et
or 18 the list only
| llustrative?

From the above clanfication. a clear-cut principal has been lad down describing the
circumstances where the Cenvat Credit 15 not allowed particularly in the case when any
goods and services are used primarnily for personal use or consumption of employees
The Board while 1ssuing the clarification has clearly observed that expenses borme by an
assessee in respect of outdoor catering are used primarly for personal use or
consumption of employees | find that the catering service is for “consumption of
employees’ which will take it to the excluded category. In this background | am also of
the view that outdoor catering services are in fact one kind of extra benefit to their
employees and therefore cannot be considered to be services used In or in relation to

manufacture of final products | therefore do not find any infirmity in the impugned order

7 | also observe that the Honble High Court of Bombay in the case of Ultratech
Cement Limited reported at 2010 (260) ELT 368 (Bom.) and CESTAT, Principal Bench
New Delhi in the case of Hindustan Coco Cola Beverages Ltd. reported at 2011 (274) ELT
196 (Tn-Dei.) allowed the cenvat credit on outdoor catering service holding that outdoor
caterer services engaged to comply with Factones Act. 1848 and therefore the same has
o be heid as activity related to manufactunng business. The said judgments have been
pronounced in the context of the defimbon of “input services” existed prior to 01.04.2011
The legslation was in knowledge of the ratio of the said decisions. It was also in the
knowledge of the government that these are the requirement under the Factones Act
However. the legislation consciously amended the definition of input service vide

!"_j‘ Bage M 5o 7
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Notification No. 3/2011-CE (NT] dated 01.03.2011, putting outdoor catering services under
the exclusion ciause (C) of the definition of “input service” provided under Rule 2{l) of
Cenvat Credit Rules 2004 Therefore, the intention of the legislation is very clear not 1o
aliow cenvat credit on gutdoor catering services when such services are used pnmarily for
nal r consumption of employees of the appellant, even if such services are

provided in requirement of any other Act. Thus, | am of the considered view that the

appellant is not entitled for cenvat credit of service tax paid on outdoor catenng services
Hon'ble Apex Court has very clearly stated that the rules of interpretation in following

cases.

NICHOLAS PIRAMAL (INDIAY LTI, 2009 (244 EL L. 321 (Bom.)

Eni-:IFru:lmiun ol statutes - Hardship., relevance 1 construction of rule -

fardship connol reselt i giving o ge-by to ’“..".I.!".‘.L.*L?’.i._." - of i rule ar

kg iy x:ﬁ';@uk = clsaes gy fo Fepresend f vy iaEing anlhorit

preatratinge ol afefects - Conaet ann thie ot of interpretafion ool Like upen
sk lewistative frmciion - Difficulties 0 few  cases  ceitngl resull i
aeprting from moerstd! vl of consteaction. = The rade must ordinarily be
read i ity ieral sese womless i gives Fise fooan ambiguine or abyurd
reswley, fparas 21, 22, 23]

Suatutory provisions - Rules when not absurd or unjust - Not possible for
Legislature to conceive every possible difficulty - Provision or rule can
oecasion hardship 1o a few, that cannot result in rule being considered as
absurd or munifestly unjust. - Mardsdip gr breaking down of the rule even
i A Mgy f somte cuves B el dows ol ke mie rafe bael tinless the
Plele fisell conmat be made operative. [para 21

DHARAMENDRA TEXTILE PROCESSORS 2008 (231) ELLT, 348.C))

Imerpretation of statutes - Principles therelor « Cowrt carm read anyiing
it cl statttifory preovision or o stipafated condition which s plain and
pngmbiguogs - A siute s oan oedicr of the legisiaure - Language
emploved i statuie s determinative Bctor of legislative intent,

PARMESHWARAN SUBRAMANI 2009 (2423 ELLLT, 162 (8.C.)

Interprettion of sumutes - Legislative imention - No scope for couwrt o
prclerfanky exereive for reond something ino provisions which the legislatyre
d ity wisehem consciots!y omitted - Inention of legislature 1o be gathered
from language wsed where the language s clear - Enlarging scope ol
legislation or legislative intention not the duty of Count when language of
provision is plain - Cotrt cannol rewrite legislition as it has no power o
legislate - Courts cannat add words 1o o statute or read words into it which
are not there - Court cannot comect or make assumed deficiency when
words are ¢lear and unambrguous - Couns w decide what the law is and
ot what it should be - Courts 1o adopt construction which will carry out
obvious intention ol legislowre, o 14, 15/

| find that in the citations submitted by the appellant. statute has been interpreted in such a
way which makes the necessary amendment irrelevant which is contrary to the decisions
cited above

9
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B The appellant has also contended that they are maintaining huge credit
balance and hence it cannot be said that they had any intention to evade payment of duty
and is therefare clearly barred by imitation. | find that the appellant had at no point of time
disclosed the facts that they have availed cenvat credit of service tax paid on outdoor
catering services. The depariment comes to know only when audit has pointed out the
same Further, the appellant has not furnished any document in support of ther above
contention. Therefore, | find that the arguments are devoid of merits and cannot be
accepled

g8 In view of the above | uphold the entire impugned order and reject the

appeal filed by the appellant

fe mmﬁﬁﬁmﬂmmﬁﬁﬂﬁmmh
10. The appeals filed by the appellant stand disposed off in above terms
Wy
__._,"r'-.‘- AWV
(FHT 9T
yrgFa (Fdew - (i)
By Speed Post
To.

Mis Kelvin Plastic Private Limited,
Survey No 108/P, National High-way-8,
Bhunava, Tal Gondal, Distnct - Rajkot

Copy to:

1) The Chief Commissioner. Central Excise, Ahmedabad

2} The Principal Commissioner. Central Excise & Service Tax, Rajkol
3) The Assistant Commissioner, Central Excise Division - Il Rajkot
4) The Superintendent, Central Excise. AR - Gondal. Rajkot.

51 PA to Commissioner (Appeals-Ill}. Central Excise, Ahmedabad

6) Guard File
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