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Passed by Shri Uma Shanker, Commissioner (Appeals-lll)

lr{{ rq{d/ {gqa ]]rfa:d/ rcg€/ sdr,rs jrI{sa, +drq 3?qlq T6/ i-fl6r, {Ef,+i{ i i.rrdrR / rrtir[Ft c{nr icdifud
qrft {f, srhr t qfra: i

Afisrng out of above nlenlioned OIO issued by Addilional/JoinuDepuly/Assislaol Commrssioner. Cenlral Excise / Service

Tax Rajkot / Jamnagar / Gandhidham :

3T+f{at & cffi 6r drq (rd qirT / Name & Address of the Appeltant &

Respondent :-

M/s. Kelvin Plastics Pvt. Ltd., S.No. 108/P, National tloghrvay - 8, Bhunava, Taluka
Condal, Dist : Rajkot,

iF }ra:?(Jrfi-fr) t eqa-d dE.sFd frafrfun afti i fc<+r flfrHr I $fiifiur i {fsr .}{$-f, EER 6{ [6dr tt/
Any person aggrieved by this Order,in,Appeal may file an;ppeal to the app.opriale authority in the lollowng way.

dI{I n + };fl-a ]?qc rf+ rd rdr ffrdrq;qrqlfuflq s cfA 3ffid i+frq r.qrd ?f6 JfiIfi-ry ,1944 ft rnr 35B
t rdi-a rq E f, JtuffiF. 1994 Sr rrm 86 * rfirtf, ffifud rrt6 & fr ra$ t r/
Appeal lo Cusloms, Excise & Servre Tax Appellate Tribunal unde. Section 358 of CEA, 1944 / lJnder Section 86 of the
Finance Act, 1994 an appeal lies lo:-

--fr"L {r",s1 n sFard F}t ffFd dl8r lr;6 F#lq raqId-i r!"a r.d Sq16{ Jiffiq rqmfffq{sr ff fa*c dl16. }ra
.?i6 a 2 3rF. i. scs. r$ ftidt. +1 At "rr*.ifr\' u '
The special bench 6t Cusroms. Excrse E Service Tax Appetlale Tribunat of West Block No. 2. R.K. puram. New Dethi in
all matters relating lo classilrcation and valuation.

L{r.a cft .-e 1 (a, i laN ,N iififr't 6 lr ar rN Frfi J{frd {t{r ?16. {.dlq r;qrd rra (rs rEr6{ xfftq ;qrqfua-1vr(k) ft qfiTn $fu fffa+r jrl.2o .q l;zE Ofi.rra +rqrrs *erfi rrR ]|6TarErd-380016. +i f.t rir* {G(' t/
lo lhe wesl regronal bench o{ cusloms, Exose & servrce Tax Appellale Tribunar (CESTAT) at o-20, New Menlal
Hospiral compound, Meghani Nagar. Ahmedabad: 380016, in case of appeals olher than as mentioned in para- 1(a)
above
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;ffiq ;q-afi,-fisr * trnt{ }+d lEa 6.i + Fq a;ilq r.qE rra- (rdrd) fr{F.{dt 2001, i R{ff 6 + 3r rk
Hr.lltd t+( rra ccr LA-3 +t qR cfrd n d i6qr aral .[Bq rF*E I {Jr S 6r q.r cfi i {rq ra r*n q"+ &!T .TJ. fr rim rth rarqr rqr {dtar 6q(i 5 atq qr Trd or. j dro fin 4t 50 dftr 6cq r+ rqqr'SOdG &\, *fit6 t A iFarr. 1,000i- {qi. 5,000/- 6Tt 3{q?r 10,000/- dq-} a hnrlfta aqr rlE6 fr cfA +iirra 6tr Aqifta ?rd6 6r
Trdri irifitd tffiq anqrtuf{q +r ?rrsr * F6r{s rG-€.R + arE d ES $ +6ft-rr.F f{+ t6 (EI{r ]rtt lrsl*a i;
Slqra rdir] trb-qr f,rar qrB! | {irfud grF{ fl rrrrdra d'6 ft rs rrrsr i dar .nf6s Tdr fldft-d xffiq ;qrqrfuf{q Er rnEl
R{d t I FI,ra srerr (rl 3ff0 * liq lrd{i--q{ i $u 5oo/- 6qq +r Atrifrd rlia im rrar 6in u

The appeal to lhe Appellate Tribunal shall be filed in quadrupljcate in torm EA-3 / as prescribect under Rule 6 of Cent.at
Excrae (Appeal) Rules, 2001 and shall be accompanied against one whjch al tea should be accompanied by a lee of
Rs. 10001 Rs 5000/-, Rs.10.000/' whete amounl of duty demand/rnleresupenally/refund rs uplo 5 Lac, 5 Lac io 50 Lac
and above 50 Lac respectivoly in the lorm of crossed bank drall in favour of Asst. Registrar ol branch of any nominated
public sector bank of lhe place where lhe bench of any nominated public seclor bank oI the place v/here tie bench ot
the Tnbunal is siluated Appticatron made for grant of slay sha be accompanied by a fee of Rs. 5OO/-.

]ror*q -qrqrfir6{ur * {r4si ]r4-d, la-,? vfoffqq. 1994 *t riRr 86{r) rJlTa fdr6{ fi{EErfr. 1994. fi ffuE glrr *
.rra ?qifta crr S.T.-5 n fi qfu ri fi . Einft (.{ r€4. Errr dr :rzrr a, fu.a lrq-il fi 

"S; 
r"6t,6 +i ;

riara 4t (r{i r} r'{ cfr reiFra Frfr arl6g 3lR af,A * 6{ * FE (. cfr t srq, ro tqr6{ a sil :;mi #'rir 3itdntr n1I 
981"T, Tqq 5 dIE qr ,{S FA, 5 dr&r rc( qr 50 alq' {c.\r *F }:rEr 50 ars 6cq S ]lfiifi t Al iiErr: 1,000/-

TqA,-5000/:5ri }..r{I 10,000/- {qt {1 frqlffa.Iqr rf6 fi qfi rfrra +tr firiftd {t6 rr rrran. rrn-a miar"
FrqrftI-+{Dt & rsr + fldrq+ {B"Fm + ,{ra S ftiS ,n'{rai .iF eh } a-6 fir{ Erfr terisa fs'3r.( #-ih; ;;qrfa{ 

".ufud 
flFa 6t !j:rdra. t6 fi ,fl rnsr fi 6rdr .dtq rdr s{fird ,{6drq a*rtr}fl; a trior- ei.a i , e..,r,

irarr (t ]ad{, a fi! xr:raa-qr + Eq 500/ 5w dr Rqlna q!-+ ..rat +TaI Ffrn t/

The appeal under sub section (1) of Seclion 86 of the Finance Ad 1994, lo the Appeltate lribunal Sha be fit6d in
quadruplicate in Form ST.5 as prescribed under Ruie 9(1) of the Service Tax Rutes, i994 and Sha be accompanied
by a- copy of rhe order appealed againsr (one ol which shall be cenified copy) and should be accompanied by; fe;;of Rs. 1000/_ where the amounl o, serlice lax & rnteresl demanded & pen;liy tevied of Rs 5 takhs ir tess, tis.sooot-
where lhe amounl of service lax & inleresl demand€d & penalty levred is mo.e than five lakhs but nol exceeding Rs.
Fitly Lakhs. Rs.10,000/_ where the amount of service lax E rnleresi demanded & penalty tevied ls more than tiflv L'akhs
rupees, in lhe lorm of clossed bank dlafl in lavour of lhe Assistant Registrar o, lhe b;nch ol nomrnated prtriJ S".roi
Eank of the place whe.e lhe bench of Tlibunal is silualed. / ApplEalion macte for grant ol stay sha| o" ,."o.piniJtJ
a lee ot Rs.500/-.
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- provided lurlher that the provisions of this section shall not apply to lhe slay applicalion and appeats pending before

any appellate authorily prior lo lhe commencement of lhe Finance (No'2) Acl' 2014

xr.a' d-{6R 6t q-iftrllr ir}fjl :

R.vl.lon aoolic;don lo Govomm€nl ol lndlE:

;;',H;i "ii"ffi;'ffi-#ffia # *, *ao rFrrd rra ytuftrF. 19s{ & urfl 35EE t" crrF qr{+ + 3rd,td 3lr{

Ffud. rrar fr-+F, qiffErsr .llri.i S-g H H H-hil 
""i'i 

'dd.a' 

-$"' 
&s rr'a F{z rrn' rg tF&-110001 4)

fuqt srdr Ertql / -

I i"Gio" 
"ipri"ut"" 

ties to lhe under secrerary, to the Go.,/emmenl ot tndra,.Revision Applicalion unil, Minislry-of finance

oFnedmenr ol Revenue. 4lh rroor, Leer-Jn- 6eJp auiiai,g eattiament Slreel' New Delhr 110001' under Seclion 35EE ol lhe

I7;, i;;''"";".;;;i ; rr'. iorio*ns iase. sove'ned bv lirir provrso ro sur) secton r1) of section 3s rbid:

sA trrd * FES r6gF * Erri Ji. rF Tnsra Frfr rre +\ hFff FTsre t rIJ'{ zrz * qrarra * dtna qI ffi ra trrqr} qI

ffi t+U-rr.f;'; il'il ,F'rjffi; #",'; fr",-'-* ". *o' i*.fi I sr., * o-"-F*. q * atr'7. q31 +'rsri s!

Hfr tr'I{ ,rd i era- *' arrra :F FrFd E;i

ill"ii i, ll, ,"i. 
"i 

jtois, *r,ere lhe toss occurs in lransil from a taclory to a warehouse or to anolher faclory or from one

warehouse to another during tt" course oi'iro'Je.sing oi tn" goods in a wirehouse or an sloraqe whelher in a laclory or in a

trrrr*arfiE-S{I.ccqIqtr6tf#raflGrra6Effllrrr'{{a+TiF'?r{}tTgirdrqrFrdflEtStr'(it}')r
#l it. a rrra * aia B.s rq qT alr +i fua a :rs ?l I

ln case of rebate of duty of excise - go;d" 
""potl"d 

to iny 
"o'ntry 

ot lerr(ory,oulside lndia of on excisable malerial used rn

it"-'n"n,rt""ir," ot lhe goods which are exponed lo any counlry or lerrilory oulsrde lndia

qf: rare 6 6t rrrari F4v Fsfl lrr|d * Era{ tqrd q FI- St xrd Aqia B.q], ?rq, tl /

r"iu.. if t""a. eifirteo outsiae India export lo Nepal d Bhutan wilholrt payment of dulv'

Eafi'{d tiqa t 
'"crfra 

116 *':izr6ra * ftv * E{a *rff' a€'}lifr{s ('' 6st Fdfia crdtrrai t 
'a 

na^ar Tg t sitr t}

:ir* ar yqa (3*- i -.urfl ha 3i#. rl. 
"'zii ,6iii #',#-ii;s- *';ii ftra f,r,16 arts :nrir sa'r4frtu o.{ qr a,. ii

crR'. fr( at' tu
c'edilofanydutyallowedlobeUttll,/edlowaldspaymenlofexclsedutyonlinalploduclsunderlheprovisrcnsoflhisAclol
rhF Rules made lhere under 

"r.rt 
o,0"" '.","tl"a"i'v 

ii" i"t'"it""i lAppeals) on or afler' lhe dale aopornled undel sPc

109 ol lhe Finance (No.2) Acl, 1998

,qir{ Jrr+{a SI d qfrqi cqr lIEqI EA8 Ji.d fi in?ra 5'-qGa elFF {x{ra) 
!M 

'nnl 
* f}sfl 9 + nT#d Efrfarc }

<s *rln * dtqor *3 nrr* li{na +i".#-;H i# 3';a-'&-"8'^ {a '"x' 
a xfra nr& fr d qft-a Tiilri 8I 3r*

zrGqr srq tr i;frq r,qrd t* ,rfoa"".'Gti'$ t# js'ie"i -ra at'tt# r;* a r"r"t + q1tq + fi q{ rR-6 aI qa

ddre Ar irff ErBTt /
TheaboveapplicationshallbemadeindupllcaleinFolmNo'EA.8asspecifiedUndelRUle.golcentlalExcise{Appeals)
Rules,2ool w{hin 3 months r,o.,n" i"i"-'o'i1"r'ilh rrte o'der soughl lo be apncaled aoainsl rs communicaled and shall be

accompanied by two copies 
"".r, 

or tnJt]d 
"no 

5i0",-r" npp"a ti stouta-also tp acco-mpanred by a copv ol TR-6 challan

evidencing paymenl ol plescribed r"" 
"t i"It'itJa l-r^aur Seition 35-EE of cEA 1944 under Maior Head of Account'

Trttrq vria, * grrr ffifua Edfod 116 S rdFrfi ft yri uqq 
'# rid'.6F !16 drs Fqao,."o,;'+ru]$'|667""' li;#"*; f,rq ]it{ qfr {ia'a l6n r',r Frs sqn t ;atal 

'i 
a}

Fqi 1000 ./ m ryrara Ffi{r 3n I i-,,^r.,aa ,^ p,,neFc One lac or tess
The revision application shall be accompanied by a lee 

-ol 
Rs 200/.whele lhe amount involved rn Rupees One tac oi

ald Rs 1000/- where lhe amounl tnvol\ed is mole lhan Rupees une Lac

qt rs .rhr * 6$ {a xrhn 6l EEr H al c;t+ {r -J{rhr 1'?" T'"- I .gL 
rqd'ra ra t E4 ril ?fiar TF al{ t

+t t. ,i 8r freT qa +ra * ara + mr" n'Lrmrfr r&*q r"rtr-+r"r "+f 
"-+ 

nft1 qr *ffo sr"n *l !"i 3{rida BqI Jral B I /

;1".};. ;;";";;o,"i. ,"rior. *'1|i-. iiJo"r- in b,iginur. r"u tor each o.l.o. should be paid in rhe aforesaid manner.

not withsranding lhe facr thar tnu on" 
"ri"J, 

io ir,"-,qpp"rLni Tnbunar or lhe one applicalion lo lhe cenlral Govt' As the case

;""'r;,;;;ni io-",oia i.,lpro'iu work 'l 
excis'ng Rs 

' 
larh ree or Rs' 100/ {or each'

fllr{ilifta rqlqr{{ rE siftfiqF, 1975' * $1{*-l * r.{sR {d srtsr ('d FrTjI 3narI fi cfa q{ Fq1ft-d 6 50 6'r} 6r

zrar*s nF+ fZft-e dn al-dr qrFtrl /

;il; :;;r;;;l.;i;" ii o.i ci 
", 

rhe case may be, and lhe order ot rhe_adjudicatins aurhorirv shail bear a coun tee slamp

i't n. 
-dio 

""'Jr"*tlued 
unoer ScrredLrle l in terms of lhe coud Fee Acl'1975' as amended'

*FI rrd6 in*q 
=cr{ 

lrF6 ('a S-{r€r 3{ffiq;qrqrfu+rur (fin hfr) lM' 1982 
'i 

aFtd qi:ra iqelfi Fr'-d 61

ffi'-.r il #"4 d *' a tara .lrr$fta Ffisr ;rfl tr ' -^-. .,.r,^m< Fy.i<F in.l se
A|lentionisalsoinvitedtolherulescovelinglheseandolherrelatedmalterscontainedinlheCusloms.ExciseandSeNice
Appellate Tribunal (Ptocedure) Rules' 1982'

f-a 3{ffiq crerfirtt 4t v$-d aEd 6[i t irift-n ealtr6' Bqa 3lR T&]rita q.dqr4i + fiq' 3lSET!ft E'{r,lrq t{srf{

;:lf:":i:ilil"1r*,,fl,1 \J*., provisions 
. 
rerarins to filins of appeat ro rhe hisher appe are aulhoritv. the appellanr mav

reler to lhe Depaflmental website www'cbec gov 
'n

(ii)

(c)

(r)

(ii)

(iii)

(iv)

(v)

(vi)

(D)

(E)

(F)

(G)



Appeal No 182/Raj/2016

ORDER-IN.APPEAL

tVl/s. Kelvin Plastic Private Limited, Survey No. 108/P, National High-way-8,

Bhunava, Tal. Gondal, District - Rajkot (hereinafter referred to as 'the appellant') has filed

the present appeal against the order-ln-original No04/D/2016-17 dated 2305.2016

(hereinafter referred to as the impugned order") passed by the Assistant Commissioner,

Central Excise Division - ll, Rajkot (hereinafter referred to as "the lower adjudicating

authority").

2 Briefly stated facts of the case are that during the course of audit, it was

noticed that during the period from May-2012 to March-2Q13, the appellant had wrongly

availed Cenvat credit of service tax paid against tnvoices raised by lt//s Sahaj Services for

providing Outdoor Catering Service as the same was falling under the exclusion clause of

definition given under the Rule 2(l) of the Cenvat Credit Rules, 2004. Accordingly, show

cause notice dated 29.03.2016 was issued for recovery of wrongly availed cenvat credit of

Rs. 80.031/- under Rule 14 of the Cenvat Credit Rules. 2004 (hereinafter referred to as

*the ccR,2004) readwith section 114 (5) of the central Excise Act, 1944 alongwith

interest under Rule'14 of the CCR, 2004 readwith Section 11AA of the Act and for

inrpcsitrcn cf penalty unCer F.ule 15(2) of the CCR, 20Q4 read with Section 11AC of the

Act. The show cause notice was decided by the adjudicating authority vide the impugned

order wherein he disallowed the Cenvat Credit and ordered its recovery alongwith interest

and penalty at the rate of 50% of credit amount.

3 Being aggrieved by the impugned order, the appellant preferred the present

appeal mainly on the grounds that the adjudicating authority has erred in confirming the

demand of Rs. 80,0311 on the ground that the credrt on outdoor catering is not available in

terms of the definition of the word 'input service' ignoring the fact that the services availed

by the applicant cannot be categorized under the description of "outdoor catering"; that the

department had full knowiedge of the fact that the applicant has availed credit of caterer

and further the appellant is maintaining huge credit balance and hence it cannot be said

that the appellant had any intention to evade payment of duty and is therefore cleariy

barred by limitation; that the adjudicating authority erred in confirming the demand on the

ground that the decisions referred are not applicable, since the services provided is in

relation to the business activity and is provided within the factory premises, it cannot be

said that the same is covered by the word'outdoor catering service'and hence credit as

claimed is correctly availed, that the adjudicating authority has also erred in imposition of

')
?l3

u
penalty on the grounds mentioned hereinabove
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Appeal No 182/Ray'2016
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4, A personal hearing in the matter was fixed on 22.03.2017 which was

attended by Shri Paresh Sheth, Advocate on behalf of the appellant. He reiterated the

Grounds of Appeal.

5. I observe that the lower adjudicating authority has disallowed the cenvat

Credit of service tax paid against Outdoor Catering Service for the reason that the present

case pertained to the period after amendment in the definition of 'rnput services' vide

Notification No. 3/2011-CE (NT) dated 01.03.2011 and would fall under the exclusion of

the definition of input services The'input services' as per Section 2 of the Cenvat Credit

Rules, 2004 w.e f. 01 04.201'1 reads as under

-(l) input seNtce means any servlce -

(i) used by a provider of taxable seNice for providtng an output seNice; or

(it used by a manufacturer. whether directly or indirectly. in or in relation to the manufacture of
' 

finat pioducts and clearance of final praducts upto the place of removal'

and includes serv/ces ./sed n relatrcn to modernisatian renovation or repairs of a factory. premises

of provider of output Servrce or an offtce relating to such factory or premises, adveftisement or Sales

promotion. market research. storage upto the place of removal, procurement of inputs, accounting

auditing. financing. recrutment aid quatity control. coaching and training. computer networktng

credit 
-rating. 

sha-re registry. secunty business exhiblion. /egal services, inward transpoftation of

inputs or 6apital goods and outward transpoftation upto the piace of removal but exclucies

services.-

(A) specified in sub-c/auses (p), (zn). (zzl). (zzm) (zzq), (zzzh) and (zzzza) of clause (105) of

section dS of the Finance Act (hereinafter referred as specified serv,ces). rn so far as they are used

for -

(a) constructon of a buildng or a ctvil structure ar a paft thereof: or

(b) laying of foundation or making of structures for supporl of capital goods

except for the provision of one or more of the specified servtces: or

(B) specified rn stib-c/auses (d) (a) (zo) and (zzzzi) of clause (105) of section 65 of the Finance

Act in sa far as they relate to a motor vehicle except when used for the provision of taxable

seNaes for whrch the credtt on motor vehicle B available as capital goods, or

(c) such as those provided in retation to outdoor catering, beauty treatment health

servlces. cosmetlc and plastic surgery membership of a club, health and fitness centre. life

insurance. health insLtrance and travel benefits extended to employees on vacation such as

Leave or Home Travel Concessron. when such services are used primarily for personal use

or consumpton of any emPloyeg

6 As can be seen from the above that vide Notification 312011-CE (NT) dated

01.03.2011, outdoor catering services have been specifically excluded from the definition

of input services' and therefore, the same can not be treated as eligible input service in

terms of the exclusion clause given in the definition under Rule 2(l) of Cenvat Credit Rules,

2004 The appellant has however contended that 6j.,

H
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the services availed by them cannot be categorized under the description of "outdoor

catering" I observe that the said plea has already been addressed by the adjudicating

authority vide para 7 of the impugned order, since I am in agreement with the same, I do

not reiterate the same. I also find that vide Notification 312011-CE (NT) dated 01.03 2011

expression "activities relating to business" has been deleted from the definition of input

services'. Further, the Board vide Circular No.943/4/2011-CX., dated 29th April, 2011 had

clarified as under:

S. No. lssue Clarification
ls the credit of only The list is only illustrative. The

specified goods and principle is that cenvat credit is not

services listed in the allowed when any goods and services

definition of inputs are used primarily for personal use or

and input services not consumption of employees.
allowed such as

goods used in a club,

outdoor catering

l
2

or is the list

lustrative?

From the above clarification, a clear-cut principal has been laid down describing the

circumstances where the Cenvat Credit is not allowed particularly in the case when any

goods and services are usecj printarily for personai use or consumption of employees.

The Board while issuing the clarification has clearly observed that expenses borne by an

assessee in respect of outdoor catering are used primarily for personal use or

consumption of employees lfind that the catering service is for "consumption of

employees". whlch will take it to the excluded category. ln this background, I am also of

the vtew that outdoor catering services are in fact one kind of extra benefit to their

employees and therefore cannot be considered to be services used in or in relation to

manufacture of final products. I therefore do not find any infirmity in the impugned order

7 Ialso observe that the Hon'ble High Court of Bombay in the case of Ultratech

Cement Limited reported at 20'10 (260) ELT 369 (Bom ) and CESTAT, Principal Bench.

New Delhi in the case of Hindustan Coco Cola Beverages Ltd. reported a|2011 (274)ELf

196 (Tri.-Del.) allowed the cenvat credit on outdoor catering service holding that outdoor

caterer services engaged to comply with Factories Act. 1948 and therefore the same has

to be held as activity related to manufacturing business. The said judgments have been

pronounced in the context of the definition of "input services" existed prior lo 01.04.2011

The legislation was in knowledge of the ratio of the said decisions. lt was also in the

knowledge of the government that these are the requirement under the Factories Act

V amended the definition of input service videHowever, the leqislation consciousl
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Notification No. 3/2011-CE (NT) dated 01.03.2011, puttinq outdoor caterinq services under

the exclusion clause (C) of the definit ion of "inout service" orovided under Rule 2(l) of

Cenvat Credit Rules 2004. Therefore the intention of the le islation is ve clear not to

allow cenvat credit on outdoor caterinq services when such services are used orimarilv for

personal use or consumption of emplovees of the appellant, even if such services are

provided in req uirement of anv other Act. Thus , I am of the considered view that the

appellant is not entitled for cenvat credit of service tax paid on outdoor catering services.

Hon'ble Apex Court has very clearly stated that the rules of rnterpretation in following

NICI'IOLAS PITANIAI- (INDIA) L lD. 1009 (244) E.L. I. i21 (tsom.)

Interpretation of statutes - Hardship. r'elevance in construction ol'rule -
llurdship cunnot re.;ult in,{it'inp u to-by to lunpudpa of the ruLe and
nttkinp rult stttttt llmnt - ..lr.ro.rce ti rcprttant to ruie makine (n horin
pointiny otrt iclact.t - ( ottrt irt thc y Itt\L t)l iltlLrl)t t lLtlitln Ldnnol lLlk( fi,n
ttrtk ltyi.'lttitt lutttnt,tt - I ) t / ti t t r I t i t' .' in /atr ca"ses cunnot result in
tlcDartinp fntnt norntul rult' of ton:truclion. - The rule musl ordinari It' be

rcuLl in its literul :cttse unla.;.s it glrr,.r rl.re to un umhiguitl: or ubsurtl
resttlts. [puru.s 21. 2]. l3l

Statutorv provisions - Rules uhen not absurd or unjust - Not possible tbr
l.egislature to conceirr'ererr possihle ditiicultl - Provision or rule can
occasion hardship to a 1eu. that cannot result in rule bcing considered as

absurd or nranil'estlr uniLrsl. - Hurd:hip or hreuking dou'n o/ the rule eyen
tl it ltul\tLttv i11 .trtnrc, r-ttsc., h.t it:cll Lh;t'r nttl rttuke the rule bad unless the
rulc it*l.l ctrnttot bc )n ia ol)et utirc. f puru 2 I

DHARAMENDRA TEXTILE PROCESSORS 2OO8 (23 1) E.L.T. ] (S.C.)

Interpretat ior.r olslatutes - I'rincip les thelelor - ('o rt cunnot reud unvthinp
llO Ll .\lUll!lOtt t)rOti.\tOtl 01 trlutcLl condition vhit'lt is nluin and

enrploled in statutc is detcrnrinative llctor ol'legislative intent.

PARMESH\\ AR.,\N SI BIIA\'1ANI 2009 (]12) E.L.T. 162 (S.C.)

lnterpretation of statules - [-eg

ittto Drovisions v hith the leyislature

gislature to be gathered

fiom language usetl rihere thc language is clear - Enlarging scope of
legislation or legislatiie intention not the dutv of'Court uhen language of
provision is plain - C'ourt canuot leu,rite legislation as it has no power to
legislate - Couns crnnot edd liords to a statute or read words into it which
are not thcre - Courl cannol correct or make assumed dellcienct il'hen

uords are clear and unanthigutrus - C'oLrrts to dccide rvhat the law is and

not what it should be - Courts to adopt constructjon which will carrv out
ohr icrus intention ol legislatulc. lyrru.s 11. l5J

I find that in the citations submitted by the appellant, statute has been interpreted in such a

way which makes the necessary amendment irrelevant which is contrary to the decisions

lttlLtttlhitt!t,tt\ - .\ \t.ttttlc i\

untlertuka c.tr,rcl.tc to rauLl sonetltitt

an etlict of' the legislature - l.anguage

islatire intentiort - No scope lbr court to

in it.s v,i.sLlont con.stiou.slt ontittcd - Intention of'le

g
cited above
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g. The appellant has also contended that they are maintaining huge credit

balance and hence it cannot be said that they had any intention to evade payment of duty

and is therefore clearly barred by limitation. I find that the appellant had at no point of time

disclosed the facts that they have availed cenvat credit of service tax paid on outdoor

catering services. The depa(ment comes to know only when audit has pointed out the

same Further, the appellant has not furnished any document in support of their above

contention. Therefore, lfind that the arguments are devoid of merits and cannot be

accepted.

g. ln view of the above, I uphold the entire impugned order and reject the

appeal filed bY the aPPellant.

go $q-d-6-S tfl{r {$ ffr a-$ sffi +i ftvem 3qtqd ath t fu-sl drdT tl

10. The appeals filed by the appellant stand disposed off in above terms

3h\x
(Trrr aFfi{)

3qrd (3Tfrs - lil)

Bv Soeed Post

To,

M/s. Kelvin Plastic Private Limited,

Survey No. 108/P, National High-way-8,

Bhunava, Tal. Gondal, District - Rajkot

Copy to:

\a6

1)

2)

3)

4)

5)

6)

The Chief Commissioner, Central Excise, Ahmedabad.

The Principal Commissioner, Central Excise & Service Tax, Rajkot

The Assistant Commissioner, Central Excise Drvision - ll, Rajkot.

The Superintendent, Central Excise, AR - Gondal, Rajkot.

PA to Commissioner (Appeals-lll), Central Excise, Ahmedabad.

Guard File.
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