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3r+ffiai a sffi 6I arrl (rq qaT / Name & Address of the Appellant &

Respondent :-

M/s. Gautam Technocast, l)lot No. C-102, Lodhika GlDC,. Metoda, Dist : Rajkot.

{s }dar(r*fr) t .qfird 6B zqFd fffifida atlt ,i lcqff clftr5rfi / wFl-+-{sr fi rn$ 3rfi 4r{r 6{ FfdT t,
Any persoo aggrieve.l by this O(der in-Appeal may file an ippeal lo the appropflale aulhority rn the tollowing way.

Ctx- er6 a;fiq r;srd i:h rrE 'q.dr6{ 
jffiq arqfi}6{r t qft l.frd &fu ,;crd lf6 xfuA-qF .1944 *r tIT( 358

a ,.-ta r.a fa?3 xfiIffirF 1994 tr qm 86 lroia ffi-d rjl6 dl gr rrdt A r/
Appeal to Customs, Excrse & Service Tax Appellate Tribunal under Sectron 358 of CEA, 1944 / Under Section 86 ol lhe
Finance Acl, 1994 an appeal lies lo:

<rft+ror rcqira $ $EFra Fxfi Rrri {rar rra6, #diq tdraF{ rlis w tarfi nffiq ;ql-qrfu6{Er fr E$c $'6, t€d
;ai+ a z):nr. ;. s.F. rl iirff, +r fi ir$ dG( I '
The special bench ;f Cusloms. Excise E SeNrce Tax Appellate Tribunal ol west Block No. 2, R.K. Puram, New Delhi in

all malters relating lo classification and valuairon.

rq{i{i cnlid( 1(a) } {alII nr' li{rdi i rrdEr ?)1{ T}fi :rfra dtm 16+ a*q r.qrd rf6 (.d ri-arfr{ ]{ffiq;qrqla-flor
(fr{-4 dr cFTF &Sq sfd6r, 3i120, -{ n;.f, drRqcfr rrcr]s *qr,} rm, rr5rer<ra-3aoots, 6t 8r ir* qrl6q r/

To the West regional bench of Cusloms, Excise & Service Tax Appellale Tribunal (CESTAT) at O'20, New Meolal
Hospilal Compound, Meghani Nagar, Ahmedabad: 380016. in case of appeals olher than as meolioned in para- 1(a)

above

yftdtq arqfuq{or + FreT rrfrf, qEi da} i R(, Ar.drq r.qr{ ?lE (}q-a) frqEr{&, 2001, * frrrF 6 *.rfdiia
Ennft? Fsr' zrq ctIJ EA 3 +i qrr q'frq1 tr .i E-qr fiar aiF( r faf a ;F-{ s r{ ('6 cff Frrr iFr rflE rfE *l
x-n .qI3 *r pin Jlh d?nq, rrqr {x-ar. 5c! 5 .n@ ql ,rC 6a 5 Frq aqr qr 50 ilr.4 rqq ;r{ lnr{r 50 aa 6IIl g

rQrs t a- FFU 1000/ 6qi. 5 000/ dqd lr{Er t0,000/. {qq 6r firifua rFr rlF6 + cfr flirrn fit hrrlftd q6 +r
rlrrara {dD? lffiq , qrqnu{ru 4I rTEl +. ft'qd {hFer{ i {rF rf iiFS ]fi fitE-d6 eh + i+ {{m Jrtt ffid +4
iqc ram F+qr Brar rFts I Fdft-d grF. or rrrrara, t+ EI Ts 9IIqI 6 alar rnBe rfr riiifoa yftlrq ;qrqrfu6{"r 6t qrcr

Fr,a t r eraa rna?r (rl ]1itr) + fir' rrlt.d-'q{ t sFr 500t rc'(' ar fitilfra r*n trr 6{ar 6iJn t/

The appeal to lhe Appellale Tflbunal shall be liled in quadruplicate rn form EA'3 / as presc.ibed under Rule 6 of Cenlral
Excise (Appeal) Rules. 2001 and shall be accompanied agaiosl one which al least should be accompanred by a fee ot
Rs 1,0001 Rs.5000/- Rs 10,0001 where amounl ol duly demand/interesupenalty/refund is upto 5 Lac 5 Lac to 50 Lac
and above 50 Lac respeclively in lhe lorm ot crossed bank drall in favour ol Asst Regislra. of branch ol any nomrnated
public sector bank ol lhe place where the bench of any nominaled public sector bank of lhe place where the bench of
lhe Tribunal is silualed Application made for grani of slay shall be accompanied by a fee of Rs. 5001

}ffq FqrqrftF{sr * ({sr nfrfr, fr-d }4fr{8, 1994 fi irr{r 86(r) + nTrh Sar6{ h-{Jrara, 1994, * F-{F 9(i) +
-{d ffqtfrfl tr{r s r -5 

"r{ 
qfui t fi ar s*zfi ci r{ri sr:r i}s Jrirr * F{r{ ]{fifr fi {* 6}, r{6t qfr rr *

rrra +t lrali t ('fi fiA trffrFrd FiS qrf6\') 3it{ arr' S s;{ t rs r'+ ci- + aFr. T6r idr6{ *r xia ,-qra f,r aia Jtt{
ar7nql rrqr xt,I. 6cq 5 drE qI fF$ 6F 5 alG attc qr 50 dI€ Tc(r d{ 3lqril 50 dt€ Tcq d 3f*6 t Frnt 1,000/-
6!-{ 5,000/: 6qi {rrdr l0 000i- 5qa GT fftliftd irr rrF+ ft cIa fl ra i.tr frrllftd rrc4 +r lrrrari sEfud ]rffiq
._sr{fufisr A rrg a Fdr{6 {frraF fi,{In d ffi fi saG-r+ ah + }fi e{m i-t t&f+a }-+'srE rdRr E-qr arir
a-Fir Fd+d grf. fir ,I4irE, +6 4r III rnclr E fFr .rft! .,rdr {ifud }rfnirq alErE6{wl 6r rnsr trira t , crrra
3r?1 r.l 3i-h) + R( lniae E{ t Frq 500/ Tqrr Fr frvifia rr+ rffr Erar 6rri t/

The appeal under sub section (1) ol Seclion 86 ol lhe Finance Acl, 1994, lo the Appellale Tribunat Shalt be filed in
quadrupiicate in Form ST.5 as prescribed under Rule 9{l) ol the Service Tax Rules. 1994, and Shatt be accompanied
by a copy of the order appealed against (one of which shall be cerlified copy) and should be accompan€d by a fees
ol Rs 1000^ where the amounl of servrce lax & inleresl demanded 8 penalty levied of Rs 5 Lakhs or less, Rs 5000/-
where the amounl of service tax a interesl demanded & penally levred is more lhan five ,akhs but nol exceeding Rs.
Fitly Lakhs, Rs.10,000/- where the amounl of seNice lax & rnleresl demanded & penalty levied is more than tihy aakhs
rupees. in lhe form of crossed bank dratt in lavour of lhe Assistant Regrslrar ol the beoch of nominated Public Sector
Bank of lhe place where the bench of Fribunal rs situated. / Applicalion made for granr ol stay shatt be accompanred by
a fee o, Rs 5001
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(i) fua yfrli:pl, 1994 *r qnr 86 fr ic-q'roJi'(2) v; (2A) e n{Jta -J 6r ,T* y+fr. trarfi{ ffi, 1994, * ffim 9(2) !-d

9(2A) + -ai ffrifl-a cq, S T.-7 * *1 ar si;:ii qd r{rt €Fr }qrd, ii;frq r.qr{ tln+ rqirr f,iEFFd (}4r ), ii+a 3;qra {Fr,-

rdro qfoa ]rri9' & cfir4i imrd 6t (5#t * (.6 ch qerFrd F1-* qrRq li? 3ngrd rdRr €-6Twi yrgaa lrrrEr icr{€, +-frq
tqra qEfi/ t-dm{. 4} ]{ffi{ ;s,qrfuf{lr +i yrida rJ Fri fi fid-?r ta arn :ntri fi cfr !fi nrlr ,i d ri El* .t- I 1

The appeal unde. sub seclion (2) and {2A) of lhe section 86 the Finance Acl 1994. shall be filed in For ST.7 as gresoibed

under Rule I (2) & 9(2A) o{ lhe Service Fax Rules, 1994 and shall be accompanied by a copy of order of Commissrcner

Central Excise or Commissioner, Cenlral Excise (Appeals) (one oI which shall be a certirled copy) and copy of the order
passed by lhe Commissioner aulhorizing lhe Assislanl Commissioner or Deputy Commissioner ot Central Excise/ Service Tax

lo file the appeal belore lhe Appellale Tribunal

(iD

(c)

fr'm r* *Su t;cr. ?16 rd'n-drff{ yf-Sfs qlQ-€{sl (ffi) r qa xff4i } r'rr} n id, riqrd rfE lrfufr{E t94a fr
uRr 35r,F +' ]rdfa, st 8r ffi .rliftre. ts94 f,r uw 83 : rrdrta i-dts{ *t ,t ..r{, S .i t rs rer, * cF xffi
crfu6'{ur n ]{fffr rri rrq 3?qE el-6rd-{r 6{ Fr4 +' 10 cfrrra (10"/"), i{ ai4 !-{ iat r ffii t qr rdrar. Tq +ad drar
feflfud t +r {rrdra frqr irq, *.J'fr g" uot &:ieia rsr B' sA nre snB-a }q ift cs r,ts r* e iOo, 61, '

' #*q ri.rB rJ6 lri S-dT5{ * JT{F "xi7l F+.q' rr' !]6" i A-F fi' t
(D uRr 11 * *'liaia r$-{
(ii) €-f,i. aar Sr ff zr$ :rca fi)
(iii) ffi. Tqr ffi + A-{q 6 &:ia:{-a tq rsg
- E$i T6 fr i{ trm * craura fd-. q Fi. 2) 3{eFtrrF 2014 * 3ni?r t T* enff ffi&q Elffi * Fnrr Afir"hi
l:rrri 3l-S !'< 3r+fr 6'l dFt -fi EHt/

For an appeal lo be liled before lhe CESTAI. under Seclion 35F of the Central Excise Acl, 1944 which is also made

applicable to SeNice Ta)( under Section 83 ol lhe Fiaance Acl. 1994. an appeal against lhis order shall lie before lhe Tribunal

on payment of 10'/o ol lhe duly demanded where duty or duty and penahy are in dispule. or penally, where Denally alone is in

dispule, provided lhe arnount of pre-deposit payable would be subject to a ceiling ol Rs. 10 Crores,

Under Cenlral Excise and Service Tax, "Duly Demanded" shall include

{i) amounl delermined Lrnder Section 11 Dl

(ii) amount of erroneous Cenval Credil takenl
(iiD amounl payable under Rule 6 ol lhe Cenval Credit Rules

' provided further lhat the provisions ol lhis Seclion shall nol apply to the stay applicalion and appeals pending belore

any appellate autho ly prior lo lhe commencemenl of lhe Frnance (No.2) Act. 2014

tma {{fiR 6i Tdtlrsr Jrtra :

Rsvlsion epplicetlon to Governmenl of lndle:
rff 3{t{ fi sitttrur qlft-+I ffiBd FrJIdi it. Hq -.!16 lrE lrfufr{a. 1994 *r trRT 35EE + FlIq ciT6 * lii-.td lrd{
sfua rnra qi6r, Tiflsrvr Jrr&a;r ffi. feia ,"Tdq. r*s Air,a. 8' IiB-fr. *{r ac ,r+a, +iT{ nrrt. a$ t=ff trooor. +
R.qI ,rnr aGqt / -

A revision application lies lo the Under Secrelary, to the Government of lndia, Revision Application Unil, Ministry of Finance.

Department ol Revenue, 4th Floor, Jeevan Deep Building, Parlaamenl Slreel, New Delhi'110001, under Seclrcn 35EE ol the

CEA 1944 in respect of the lollowing case, governed by firsl proviso to sub-sectaon (1) of Section-35 ibid:

qfr Fra I h"-S {qrrlri + nrrd ,4, J-fl AFsrn EiS Fri{ 4r Brn +Rlqri I ersE IF } !-r.JrEa * etrF ar F"S l,p 6r{Eri {
tu. Eis (,* lrgE'rJE f CS fu fr o'ir*, + dtrra. sr ffi risrr rrd ri qr trsrd t Frn fi $FF{E t ztrE e^S €r.or} ur

ffi ,rar z16 ,i Frd' + T6Era * 4ird f ri
ln case of any loss o, goods, where lhe loss occurs in transit from a factory to a warehouse or lo anolher laclory or from one

warehouse lo another during lhe course ol processing ol the goods in a warehouse or rn slorage whether in a faclory or in a

fiq + 1F{ F1dJ {rt qT ${ +t fura 6{ G Frd } ftffilr f qT€ Fr+ xT d q{ Hi rr+ Adq ,.qr( 116 + g. (ffd.) *
xrF* *, al rrra * arrr E* Ir6i ql atr al furd Sl a$ tr /

ln case of rebate of duty of excise on goods exported lo any counlry or terrilory oulside lndia of on excisable male al used in

the manufacture ol lhe goods which are €xporled to any coonlry or terrilory oulside lndia

uft r.vre q* 6r ! ara BT' hir l'rrd i ara{, aqrd qr trra +t Frd fud ffiqr ?rql tl i
ln case ol "goods eiponed or.,lside lndra exporl lo Nepal oi Bhutan, wilhout paymenl of duly.

€fffi'{d sacl{ + ,acrdia r!-tr * ryrdra fi R-r' c)' gqE i$d aF vful}{n !-d gF+ Ema crdlrrni * a-{a rr-q At r* t :itr t$
*'|rr at nrq-a 1:rft-or +'r*m A,A voacs {F 2i. 1998 I um 109 t -Err fi4a + rrl ar{is }rrldr mrrqfrfu q{ qr are i
qrftd ftl' ztt tu
Credit of any duty allowed to be ulilized towards paymenl o, excise duty on Iinat products under the provisions ol lhis Act or

the Rules made there under such order is passed by lhe Commissioner {Appeals) on or after, lhe dale appoinled under Sec

109 of lhe Finance (No.2) Acl, 1998.

5c{trd 3rr}.d 8I d cfsqi ec-r fsr EA-8 i, 3i *I *;erq ticrca ?la (nffo ffi 2001, * i}ry I * dlrd lifJft€ t
rs:nisl*.sdqur*3FrF+riarfdfisr*.ifa!',lqt-.dvriae-igEr{dl-a:?ravffarntralEtqF"rrrraSsrt
iB(r glq & idq i?qra rfF vftfi{F. 1944 & qrn 35-tt * rfr Adira rli*fi }r{rrt + sr*q + dtt q{ rR6 fi qF

Fdra fi Jrff l,Fst / "

The above applicalion shall be made in duplicate in Form No. EA'8 as specified under Rule, I ol Cenlral Excise (Appeals)

Rules.2001 wilhin 3 months from lhe dale on which lhe order soughl 1o be appealed against is communicaled and shall be

acaompanied by lwo copies each of the OIO and Order-ln'Appeal ll should also be accompanied by a copy of TR_6 Challan

evidencinq payment o, prescribed fee as prescrabed under Seclion 35'EE of CEA, 1944. under l\,laiol Head oI Account

q-iterol Jrifa * srq ffia Ftnfta tr.-a $ lr{r{rfr S' .n't nrfra I

fti rilJa rrq ('6 dlg 6qt qr r{t 6q fr a 
"ot 

zoo,- 6l r7rf,rd Ffiqr an' Itr qfa dnr* rqq q6 drs {q} t -q?r F} ai

Fq-t looo -/ 6r rrrrdra f+qr;rq I

The revision 6pplicalion shalt be accompanied by a fee of Rs. 2OO/- where the amounl involved in Rupees Ofle Lac or less

and Rs 1000/ where lhe amounl involved is more lhan Rupees One Lac-

qft rs trr}lr * 61 n- ]Irs aT {sralr I at q.t6 ra Jrralr } Rs rri-F a. {r,rana. Tq1.fd 6n t Ffra' ]rr rrF}i t€ .nq +
A"j F! fr Ar fl€l q-S 616 + a!-; * Fdq ,8ErF 3rffiq a-{rft-+,'r at !.+ I+f, uI *iff' q.rq:R 6i t'a 3rTid-a F#4I i-4" f I i
in cjse if rhe order covers vafious numbers of order- in original, fee for each O.l.O. should be paid in lhe aloresaid manner.

not withslanding the facl lhal the one appeal to the Appellanl Tribunal or the one applicalion to lhe Cenlral Go!'l. As the case

may be, is filled lo avoid scriptoria wolk if excising Rs. 1 lakh fee of Rs 1001 for each.

{trF{)ft-d a|qr q rri4 lrfufr{ff, 1975, * 3ig{i-l * 3r"rsR {q }rirr q* Tq?ri:n}rr fi qfr q{ AdrfoA 6.50 {qt 6r

;:rlrrars ?T-6 faB-a din Ftar fiqt /

One copy'of apptrcation or O tO as the case may be, and the order of the adjudicaling authority shall bear a coun fee slsmp

ot ns 6'50 as plescribed under Schedule'l in lerms of lhe Court Fee Acl'1975 as amended

*rr rr"a idtq TFIr( flFF lrr $drrr Sr$r&q 4rqrfu6{oT (616 Efu) h-qs,4ff. 1982 n afttn \"4 rr;q riBfi.? erFdi 6t

EF"da F.i art f{rl d Jh fi tvra.}T*F-{ Bqr sral Ar I

Altention is also inviled to the rules covering lhese and olher relaled m6lters contained in the cusloms, Excise and service

Appellate Tribunal {Procedure) Rules. 1982

3-.q lffia grffi ril ]{td afua qid t {iifi-a aov+ Eqa 3it{ r&dfrr1 q'rdlna} + R-\. lrQfitf Fdtn?frq *d.€]ra

www cbec.gov.in +) -o s4-i t I i
For rhc etaborale. detailed and tatest provisions relating lo liling ol appeal lo the higher appellale aulhorily, lhe appellant may

reler lo lhe Depanmenlal websile www.bec.gov i'l
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Appeal No: 202 & 203/Raj/2016

ORDERJN.APPEAL

Mis. Gautam Technocast, Plot No. G-101, 102, 103, 110, 111, P-2,3 &

14, GIDC Metoda, Rajkot (hereinafter referred to as 'the appellant') has filed the present

two appeals bearing No. 20212016 and 20312016 against the Orders-ln-Original

No.05/D/AC/2016-17 and No.04/D/AC/2016-17 both dated'10.06.2016(hereinafter

referred to as "the impugned orders") passed by the Assistant Commissioner, Central

Excise Division - l, Rajkot (hereinafter referred to as "the lower adjudicating authority").

2. Briefly stated facts of the case is that during the course of audit, it was

noticed that the appellant during March-2O'14, had wrongly availed cenvat credit on M.S.

Angles/M.S. Channels, etc. by treating the same as capital goods and have also availed

cenvat credit of service tax during Sept2O13 to March-2O14 on Architectural

Consultancy, Struitural Consulting of Civil Engineer and Works Contract service for

water proofing in RCC wall for construction of their new plant. Since the said goods and

services are out of the purview of the definition of "capital goods" and "input services"

respectively, SCNs dated 25.01.2016 were issued to the appellant which was

adjudicated by the authority vide impugned orders, whereln he confirmed the recovery

of wrongly availed cenvat credit alongwith interest and had imposed equivalent.

3. Aggrieved by the impugned orders, the appellant has preferred appeals on the

following grounds:-

(i) As can be seen from para 2 of the SCN that the appellant had availed the credit

of duty paid on the material used in preparation of Hopper and Bucket Elavator which

are nothing but the capital goods manufactured and used in or in relation to

manufacture of the said goods which are ultimately used in or in relation to manufacture

of final product which are chargeable to duty. The appellant before manufacture of such

final product has also amended its registration and has also clarified the captive

consumption of such product in its return for the month of April-2014.

(ii) The said credit is proposed to be denied on the ground that the appellant has

availed such credit in their capital goods account, which is apparently a mistake on the

part of the clerk concerned. Admittedly, the said credit is of the material used in or in

relation to manufacture of final product i.e. Hopper & Bucket Elavator and was required

to be shown in raw material credit account, but merely because, by mistake the same is

shown in capital goods account does not lead to the conclusion that such credit is not

available. (r,
d]

3 d. t-"
')
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Appeal No: 202 & 203/Raj/2016

(iii) The adjudicating authority has erred in confirming the demand on the ground that

the appeltant has not produced any evidence to prove that no new plant is constructed.

ln fact, it was the burden of the department to prove that the appellant has constructed

new plant and hence credit availed on the respective services is not available.

(iv) The adjudicating authority has ignored the fact that the appellant has admittedly

amended its registration certificate much prior to the audit of statutory record and the

clearance indicated in the return is also supported by respective entries in Daily Stock

Register and the clearance thereof is also verified by the audit party and nobody has

ever objected such clearance and hence credit availed was clearly allowable.

(v) The adjudicating authority has not considered the fact that the audit party while

preparing FAR has also clarified that the appellant has put up one sand plant and

admittedly the parts cleared are part of such plant and hence the allegation contained

cannot be sustained. Fu(her the sand plant could at the most be treated as

modernization of plant and hence the credit as claimed can very well be treated as

'input service'and is eligible for credit,

(vi) The adjudicating authority has ignored the fact that in submission dated

22 03.2016 a specific request was made to produce necessary evidence to prove that

the appellant has put up new plant and to allow further time to file written submission.

The reliance placed by the adjudicating authority on the decision of Hon'ble CESTAT in

the case of Vandana Global Limited as also the clarification of the Hon'ble CBEC is

misplaced and does not support the observation of the adjudicating authority,

(vii) The adjudicating authority has also erred in imposing the penalty on the ground

as mentioned in the order as also on the ground as mentioned hereinabove. The

observation of the adjudicating authority that the appellant has not contended against

proposal to impose penalty is also bad in law in as much as the appellant had requested

to allow further time to file submission after necessary clarification.

(viii) The adjudicating authority has also erred in confirming interest on the ground as

mentioned hereinabove. The ground raised for setting aside the order under

consideration may be treated as part of the ground for setting aside the interest.

4. The personal hearing in the matter was held on 21.03.2017 which was

attended by Shri Paresh Sheth, Advocate on behalf of the appellant. He reiterated the

grounds of appeal and submitted that services and inputs used for modernization of

4
qq
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Appeal No: 202 & 203/Raj/2016

plant and process. He further stated that the registration got amended and department

informed about new product will be produced.

5. I have carefully gone through the facts of the case, the impugned orders,

memorandums of appeal, and the submissions made by the appellant. The issue to be

decrded in the present appeals is whether the cenvat credit of inputs & input services

claimed to have been used for manufacture of capital goods and/or modernization of

plant and process, is entitled to the appellant, or otheruise. The appellant has submttted

copy of Form A-1 i.e. application for central excise registration, copy of ER-1 return for

the month of April-2014, abstract of Cenvat credit account in respect of disputed goods

and services and copy of related invoices with regard to goods and services on which

cenvat credit has been availed.

6. As regard to the cenvat credit availed on goods viz. M.S. AngelsiM.S.

Channels, etc. by treating the same as capital goods, I observe that the adjudicating

authority has disallowed the cenvat credit by holding that the said goods did not fall

within the purview of capital goods in terms of the definition of Capital goods under Rule

2(a) of the Cenvat Credit Rules, 2004 (hereinafter referred to as 'the CCR, 2004) and

also cannot be treated as inputs used for manufacture of capital goods as the appellant

has never specifically marked the usage of the said items with documentary evidence.

The adjudicating authority relied on the decision in the case of Vandana Global Ltd. -
2010 (253) ELT 440 (Tri.-LB) and CBEC Circular No. 26711 1/20'1O-CX.B dated

08.07.2010 in this regard. On the other hand, the appellant has argued that the credit of

duty paid on the material used in preparation of Hopper and Bucket Elavator which is

nothing but the capital goods used for their new sand plant. Accordingly, I observe that

the appellant has made strong argument to consider the disputed M.S. items as "input".

I observe that the definition of "input" as provided under Rule 2(k) has been amended

with effect from 01.04.20'1 1 vide Notification No. 312011-CE (NT) dated 01.03.201'1 ,

which reads as under:-

"input" means

(i) all goods used rn the factory by the manufacturer of the final product; or

(ii)

.r(

(iii)

,or

,or

(iv)

but excludes -

(A) light diesel oil, high speed diesel oil or motor spirit commonly known as petrol,
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(B) any goods used for -

(a) construction or execution of works contract of a building or a civil structure or a

part thereof, or

(b) laying of foundation or making of structures for support of capital goods,

except for the provision of service portion in the execution of a works contract or

construction service as listed under clause (b) of sectaon 66E of the Act;l

(C) capital goods except when used as parts or components in the manufacture of a

final product;

(D) motor vehicles;

(E) any goods, such as food items, goods used in a guesthouse, residential colony,

club or a recreation facility and clinical establishment. when such goods are used

primarily for personal use or consumption of any employee; and

(F) any goods which have no relationship whatsoever with the manufacture of a final

product.

From the above amended definition of "inputs", it could be revealed that "input" means

all goods used in the factory by the manufacturer of the final product except goods

mentioned at Sr.No. (A) to (F) mentioned in the exclusion clause. From the facts of the

case and arguments and evidences produced by the appellant, it is forthcoming that the

disputed items have been used in the manufacture of capital goods i.e. Hopper &

Bucket Elavator for their new sand plant which have further been used for manufacture

of dutiable final product. Further, the said goods were not falling under any of the

exclusion clauses as mentioned in the definition of "inputs''. The appellant has also

declared production and captive consumption of the capital goods viz. Hooper & Bucket

Elavator in their ER-l return which has not been disputed. Therefore. it is evidently clear

that the disputed M.S. items used for manufacture of capital goods i.e. Hopper & Bucket

Elavator and therefore the same can be considered as 'inputs' for availment of cenvat

credit within the purview of inputs' and therefore the appellant is entitled for cenvat

credit on the same. Needless to state that, when the credit is held to be admissible, the

provisions relating to recovery of interest and imposition of penalty would not be

attracted.

7. As regard to availment of cenvat credit on Architectural Consultancy,

Structural Consulting of Civil Engineer and Works Contract service for water proofing in

RCC wall is concerned, the appellant argued that the services have been availed in

connection with the modernisation of their plant and process. However, I observe that

the appellant has availed the said services in connection with construction of civil

structure which have been specifically excluded from the purview of "input services"

vide exclusion clause (A) to the definition of input service under Rule 2(l) of the CCR,

2004. Thus, I am of the considered view that the cenvat credit rules clearly debar the

ul
q pase No.6 or7
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said services as "input service" for the purpose of taking Cenvat credit. Accordingly, I

find no substance in the arguments made by the appellant. Therefore, lfind that the

appellant is not entitled for cenvat credit of service tax paid on the said services and

credit so availed should be recovered from them alongwith interest under Rule 14 of the

CCR, 2004 readwith Section 11A(4)l11AA of the Central Excise Act, 1944.

8. As regard to penalty, I find that the appellant has not disclosed the

availment of credit on these disputed services and thereby suppressed the material fact

with the department and therefore the appellant is also liable for penalty under Rule

15(2) of the CCR, 2004 readwith Section 11AC of the Central Excise Act, '1944.

I ln light of the above discussion and findings, I partially allow the appeal of

the appellant to the extent of allowing cenvat credit on M.S. ltems used in the

manufacture of capital goods and modify the impugned order accordingly.

8o $q-d-s-dt @RT d-S ffr af 3{ffi +"r frq-cRT 3q{tfld dftt' t fu-qr ildr t I

10. The appeals filed by the appellant stand disposed off in above terms

-d\
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To,

M/s. Gautam Technocast,
PlotNo. G-101 ,102, '103, 110, 111,

P-2, 3 & 14, GIDC Metoda, Rajkot

Copv to

) The Chief Commissioner, Central Excise, Ahmedabad.

) The Principal Commissioner, Central Excise, Rajkot.

) The Assistant Commissioner, Central Excise Division-1, Rajkot.

) The Superintendent, Central Excise, AR - lV, Rajkot.

) PA to Commissioner (Appeals-lll), Central Excise, Ahmedabad

) Guard File.
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