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ORDER-IN-APPEAL

M/s. Gautam Technocast, Plot No. G-101. 102, 103, 110, 111, P2, 3 &
14, GIDC Metoda, Rajkot (hereinafter referred to as 'the appellant’) has filed the present
two appeals beanng No 202/2016 and 20372016 against the Orders-Iin-Original
No.05/D/ACI2016-17 and No 04/DYAC/2016-17 both dated 10.06.2016(hereinafter
referred to as “the impugned orders”) passed by the Assistant Commissioner, Central
Excise Division - |, Rajkot (hereinafter referred to as “the lower adjudicating authorty”)

2. Briefly stated facts of the case is that dunng the course of audit. it was
noticed that the appellant during March-2014. had wrongly availed cenvat credit on M3
Angles/M.5. Channels, etc. by treating the same as capital goods and have also availed
cenvat credit of service tax dunng Sept-2013 to March-2014 on Architectural
Consultancy, Structural Consulting of Civil Engineer and Works Contract service for
water proofing in RCC wall for construction of their new plant. Since the said goods and
services are out of the purwiew of the definition of “capital goods™ and “input services”
respectively, SCNs dated 25012016 were issued to the appellant which was
adjudicated by the authority vide impugned orders, wherein he confirmed the recovery
of wrongly availed cenvat credit alongwith interest and had imposed equivalent.

3. Aggrieved by the impugned orders, the appellant has preferred appeals on the
following grounds:-

(1) As can be seen from para 2 of the SCN that the appellant had availed the credit
of duty paid on the matenal used in preparation of Hopper and Bucket Elavator which
are nothing but the capfal goods manufactured and used in or in relation to
manufacture of the said goods which are ultimately used in or in relation to manufacture
of final product which are chargeable to duty. The appellant before manufacture of such
final product has also amended its registration and has also clarified the captive
consumption of such product in its return for the month of Apnl-2014.

(i}  The said credit is proposed to be denied on the ground that the appellant has
availed such credit in their capital goods account, which is apparently a mistake on the
part of the clerk concerned. Admittedly, the said credit is of the maternal used in or in
relation to manufacture of final product 1.e. Hopper & Bucket Elavator and was required
to be shown in raw matenal credit account, but merely because, by mistake the same is
shown in capital goods account does not lead to the conclusion that such credit 18 not
available. Ji[

o
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(i)  The adjudicating authority has erred in confirming the demand on the ground that
the appellant has not produced any evidence to prove that no new plant is constructed
In fact, it was the burden of the department to prove thal the appeilant has constructed
new plant and hence credit availed on the respective services is not available.

()  The adjudicating authority has ignored the fact that the appeliant has admittedly
amended its registration certificate much prior to the audit of statutory record and the
clearance indicated in the return is also supported by respective entries in Daily Stock
Register and the clearance thereof is also venfied by the audit party and nobody has
ever objected such clearance and hence credit availed was clearly allowable,

{v)  The adjudicating authonty has not considered the fact that the audit party while
preparing FAR has also clarified that the appellant has put up one sand plant and
admittedly the parts cleared are part of such plant and hence the allegation contained
cannot be sustained Further the sand plant could at the most be treated as
modermization of plant and hence the credit as claimed can very well be treated as

‘input service' and is eligible for credit

(vi) The adjudicating authority has ignored the fact that in submission dated
22.03.20186 a specific request was made to produce necessary evidence to prove that
the appellant has put up new plant and to allow further ime to file written submission.
The reliance placed by the adjudicating authonity on the decision of Hon'ble CESTAT in
the case of Vandana Global Limited as aiso the clarification of the Hon'ble CBEC s
misplaced and does not support the cbservation of the adjudicating authority

{vily The adjudicating authority has also erred in imposing the penalty on the ground
as mentioned in the order as also on the ground as mentioned hereinabove. The
observation of the adjudicating authonty that the appellant has not contended against
proposal lo impose penalty 15 also bad in law in as much as the appellant had requested
to allow further time to file submission after necessary clarification,

(viiij The adjudicating authority has also erred in confirming interest on the ground as
mentioned hereinabove. The ground raised for setting aside the order under
consideration may be treated as part of the ground for setting aside the interest.

4 The personal heanng in the matter was held on 21.03.2017 which was
attended by Shn Paresh Sheth, Advocate on behalf of the appellant. He reiterated the

grounds of appeal and submitted that services and inputs used for modemization of
f
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plant and process. He further stated that the registration got amended and department
informed about new product will be produced.

5 | have carefully gone through the facts of the case, the impugned orders,
memorandums of appeal, and the submissions made by the appellant. The issue 1o be
decided in the present appeals is whether the cenvat credit of inputs & input services
claimed to have been used for manufacture of capital goods and/or modernization of
plant and process, is entitied to the appellant, or otherwise. The appellant has submitied
copy of Form A-1 i.e. application for central excise registration, copy of ER-1 return for
the month of April-2014, abstract of Cenvat credit account in respect of disputed goods
and services and copy of related invoices with regard to goods and services on which

cenvat credit has been availled.

B As regard to the cenvat credit availed on goods viz. M.5. Angels/M.S.
Channels, etc. by treating the same as capital goods, | cbserve that the adjudicaling
authority has disallowed the cenvat credit by holding that the said goods did not fall
within the purview of capital goods in terms of the definition of Capital goods under Rule
2(a) of the Cenvat Credit Rules, 2004 (hereinafter referred to as ‘the CCR, 2004} and
also cannot be treated as inputs used for manufacture of capital goods as the appellant
has never specifically marked the usage of the said items with documentary evidence.
The adjudicating authority relied on the decision in the case of Vandana Global Ltd. -
2010 (253) ELT 440 (Tri-LB) and CBEC Circular No. 267/11/2010-CX.8 dated
08.07.2010 in thus regard. On the other hand, the appellant has argued that the credit of
duty paid on the matenal used in preparation of Hopper and Bucket Elavator which is
nothing but the capital goods used for their new sand plant. Accordingly, | cbserve that
the appellant has made strong argument to consider the disputed M.S. items as “input”.
| observe that the definition of "input” as provided under Rule 2{k) has been amended
with effect from 01.04 2011 vide Notification No. 3/2011-CE (NT) dated 01.03.2011,

which reads as under -

‘mput” means

i} all goods used in the factory by the manufacturer of the final product; or
{iiy or

ity Lor

{1%]

but excludes -

{A) hght diesel oil, high speed diesel il or motor spint commonly known as petrod,

% Pago Mo 5of T
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(B) any goods used for -

i@ construction or execution of works contract of a bailding or a civil struchure or 8
part thereof; or

in) igying of foundation or making of structures for suppon of capital goods

excepl for the provision of service porton in the execution of a works contract of
construction service as listed under clause (b) of sechon BEE of the Act))

(] capital goods except when used as parts or componants in the manufacture of a
final product

(D) mator vehiclas

{E} any goods, such as food Mems, goods used in & guesthouse, residentiai colony,
club or a recreation facibty and chnical astablzhment when such goods are wsed
primarily for personal use or cansumphion of any employee, and

1Fi any goods which have no refabionship whatsoewer with the manufaciure of a final
prodsct

From the above amended definition of “inputs”, it could be revealed that “input” means
all goods used in the factory by the manufacturer of the final product except goods
mentioned at Sr.No. (A) to (F) mentioned in the exclusion clause. From the facts of the
case and arguments and evidences produced by the appellant, it is forthcoming that the
disputed items have been used in the manufacture of capital goods 1.2 Hopper &
Bucket Elavator for their new sand plant which have further been used for manufacture
of dutiable final product. Further, the said goods were not falling under any of the
exclusion clauses as mentioned in the definition of “inputs”. The appellant has also
declared production and captive consumption of the capital goods viz. Hooper & Bucket
Elavator in their ER-1 return which has not been disputed. Therefore, it is evidently clear
that the disputed M.S. items used for manufacture of capital goods 1.e. Hopper & Bucket
Elavator and therefore the same can be considered as ‘inputs’ for availment of canvat
credil within the purview of ‘inputs’ and therefore the appellant is entitled for cenvat
credit on the same. Needless to state that, when the credit is held to be admissible, the
provisions relating to recovery of interest and imposition of penalty would not be
attracted.

7 As regard to availment of cenvat credit on Architectural Consultancy,
Structural Consulting of Civil Engineer and Works Contract service for water proofing in
RCC wall 15 concerned, the appellant argued that the services have been availed in
connection with the modermisation of ther plant and process. However, | ocbserve that
the appellant has availed the said services in connection with construction of cwil
structure which have been specifically excluded from the purview of “input services”
vide exclusion clause (A) to the definition of input service under Rule 2(l) of the CCR,
2004. Thus, | am of the considered view that the cenvat credit rules clearly debar the

il
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said services as "input service” for the purpose of taking Cenvat credit. Accordingly, |
find no substance in the arguments made by the appellant. Therefore, | find that the
appellant is not entitled for cenvat credit of service tax paid on the said services and
credit so availed should be recovered from them alongwith interest under Rule 14 of the
CCR, 2004 readwith Section 11A(4)/11AA of the Central Excise Act. 1944

B. As regard to penalty, | find that the appellant has not disclosed the
availment of credit on these disputed services and thereby suppressed the matenal fact
with the depariment and therefore the appellant is also liable for penalty under Rule
15(2) of the CCR, 2004 readwith Section 11AC of the Central Excise Act, 1944

g. In light of the above discussion and findings, | partially allow the appeal of
the appellant to the extent of allowing cenvat credit on M.S. Hems used in the
manufacture of capital goods and modify the impugned order accordingly

fe st Ean gt I e @ Feny 3w Al # e e g
10. The appeals filed by the appellant stand disposed off in above terms.
:':-1\[_' |fJ:,'- '|-"-,rr
(397 9r#T)
srgwa (Fdrew - 1)
By Speed post
To,

Mis. Gautam Technocast,
Plat No. G-101, 102, 103, 110, 111,
P-2. 3 & 14, GIDC Metoda, Rajkot

Copy to:

1} The Chief Commissioner, Central Excise, Ahmedabad.

2) The Principal Commissioner, Central Excise, Rajkot,

3) The Assistant Commissioner, Central Excise Division-|, Rajkot.
4) The Supenntendent, Central Excise, AR - IV, Rajkot.

5) PA to Commissioner (Appeals-lll}), Central Excise, Ahmedabad
B) Guard File.

Page Mo TofT



