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:: ORDER IN APPEAL :: e
The present appeal has been filed by M/s. Pukar Tobacco Processors
& Packers, Plot No. G/11038-1040, Lodhika G.1.0.C., Industnal Estate, Metoda — 360
021, Rajkot (hereinafter referred to as “the appellant”) against the Order-in-
Original No 01/ADC/BKS/2016-17 dated 21.04 2016 (hereinafter referred to as “the
impugned order”) passed by the Additional Commissioner, Central Excise. Rajkot

{hereinafter referred to as “the adjudicating authority )

2 Bnef facts of the case are that the appellant are engaged in
manufacturing of Un-manufactured Branded Tobacco and paying duty in accordance
to Notification No.11/2010 CE (NT) dated 27.02.2010. The appeflant had paid
Rs.20.59.000/~ on 02102014 for manufacturing of 5 gms. Pouches of
unmanufactured branded tobacco on account of one installed FFS packing Machine
far the month of October-2014. The appellant had filed refund claim amounting to
Rs.21 05 387/- vide their letter dated 03.11.2014 on the ground that they had carmed
out manufacturing activities from 06.10.2014 to 13102014 e for B days
Accordingly, the appellant had filed refund claim for duty towards 23 days as the
machine was closed for the period from 01.10.2014 to 05.10.2014 (5 days) and from
14.10.2014 to 31.10.2014 (18 days) when FFS machine remained sealed in terms of
Rule 10 of the Chewing Tobacco and Un-manufactured Tobacco Packing Machine
Rules, 2010. The refund claim was sanctioned by the jurisdictional Assistant
Commissioner vide Order-in-Orniginal Mo 2990/2014 dated 02122014 Aggneved
with the said OIO, the department had preferred appeal before Commissioner
(Appeals), Central Excise. Rajkot. Accordingly, protective demand was issued to the
appellant on 23.11.2015 for recovery of refund amount erroneously sanctioned under
Section 11A of Central Excise Act, 1944 alongwith interest under Section 11AA of the
Act. The Commissioner (Appeals), Central Excise, Rajkot vide Order-In-Appeal No.
Raj-Excus-000-APP-47-15-16 dated 30.11.2015 allowed the appeal filed by the
department and set aside the refund order. Consequently. the adjudicating authonty
vide impugned order confirmed the demand of Rs. 21,895,387/~ being the wrongly
sanctioned and refunded, under Section 11B of the Act alongwith interest readwith
the Chewing Tobacco and un-manufactured Tobacco Machines (Capacity
Determination and Collection of Duty ) Rules, 2010 (hereinafter referred to as “the
Rules")

3. Being aggrieved with the impugned order, the appellant preferred the
present appeal mainly on the following grounds:
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(1) The adjudicating authority failed to appreciate the comect facts of the case
submitted before him and has blindly confimed the SCN whilst ignoring the
undisputed factual scenano, the evidences in the form of vanous letters, the
evidences in the form of photographs, the evidences in the form of records of cross
examination. In para 18 of the impugned order, the adjudicating authorty has
reiterated and highlighted the typing mistake/clerical mistake which has occurred on
part of the appellant herein, in mentioning at Point No. 4(i) of Form-2 dated
13.10.2014 filed under Rule 9 of the Rules that “Two packing machine installed in our
factory, and we have operated machine No. 2 for packing of notified goods
unmanufactured branded Calcutti Tobacco without ime tube of each retail sale price
of Rs. 3". According to the said para of the impugned order, though. the appellant
herein had very clearly expiained that the word ‘installed’ was a result of clencal error
and that machine was all throughout sealed and uninstalled and it was not kept in
installed position, whilst completely ignoring the said factual situation, vide para 19 of
the impugned order concluded that since the number of machines installed as
declared in Form-2, were two, duty was payable and no refund could have been
sanctioned. The adjudicating authority has ignored the documentary evidences,
photographs. letters as also records of cross examination of Supdt. Of Central Excise
which clarified that both the machines were not only sealed but were uninstalled
during the relevant period of time

(i}  Vide letter dated 08.08.2014, the appellant requested the Asstt. Commissioner
that they wish to stop production with the use of machine No. 2 from 14.08 2014 It
was particularly mentioned that the machine may be sealed and uninstalled. Likewise
vide letter dated 26.09.2014, appellant requested the Asstt. Commissioner to de-seal
and install the said machine. Likewise vide letter dated 09.10.2014, the appellant
requested to once agan uninstall and seal the said machine No. 2 wef 14.10.2014
and vide letter dated 25112014, the appellant requested to mstall and de-seal
machine No. 2 w.ef 01.12.2014. Therefore, it becomes ample clear that machine
No. 2 was kept in sealed and urinstalled position duning the penod from 14.08 2014
to 05.10. 2014 and during the period from 14 102014 to 01.12.2014. Therefore. as
regards the month of Oct.-2014, the said machine was sealed and uninstalled from
01.10.2014 to 05.10.2014 (5 days) and from 14.10.2014 to 31.10.2014 (18 days)
Simply because there was a small clencal error in Form-2, it cannat be said that the
machine No. 2 was in installed position during the said penod of 23 days.

(i}  As regards machine No. 1, even the same was lying uninstalled and sealed
during the month of Oct-2014 as could be seen from letter and Form-1. Vide letter
dated 03.04.2014 the appellant requested to uninstall and seal the machine No 1
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w.ef 09.04.2014 and likewise vide Form-1 filed on 15.10.2014 ¢t was informed that
the said machine No. 1 was sold in sealed and uninstalled condition. Therefore the
said machine was not an operating machine all throughout the month of Oct-2014
Thus, no duty in regard to the same was payable under the Rules.

(iv)  During the course of cross examination of the Supdt. Of Central Excise before
the adjudicating authorty that on each occasion, before sealing the machines, the
said machines were dismantled by removing the plate. hopper and cylinder Despite
this clear fact on record, the adjudicating authority has chosen to ignore the same
and simply placed reliance on aforesaid clencal error being made in filing up Point
No, 4({ii) of Form-2 dated 13.10.2014,

(v)  The photographs clearly demonstrate as to how sealing was camed out
according to the same a sealed machine would always be dismantied machine in the
case of appellant, because on request of the appellant first the hopper, plate and
cylinder were removed and thereafier, the seals were applied. It would be revealed
that once the hopper is removed. on the flat table top of the machine the paper seal
was applied. It being so, very clear that the sealed machines were all the time

uninstalled

(vij  The only reason from confirming the SCN by the adjudicating authority as per
the impugned order, is that, in another matter culminating out of the very same refund
wherein the aforesaid refund order was challenged, the Commissioner (Appeals) has
decided the matter in favour of the department. However. it is submitted that while
deciding an appeal filed by the Central Excise department against the aforesaid
refund order. the Commissioner (Appeals) was not having the benefit of outcome of
cross examination of the Supdt of the Central Excise who has carmed out the sealing
and uninstalling activity of the machines in queshon. It may be appreciated that what
ls binding is the ratio of any law which may have been settied and that any
judgmentiorder on facts could not be applied in another matter in which few wital facts
are revealed which were not before the authority passing the former. The appellant
has already filed an appeal against the said OIA dated 30.11.2015 before Hon'ble
CESTAT, Ahmedabad vide Appeal No. E/10325/2016-SM and is pending.

(vi) Even otherwise, Rule 10 of the Rules does not contemnplate any requirement
of uninstalling/dismantiing the machine in order to claim abatement in case of non-
production of goods. Neither does the said Rule contemplate that in order to claim
abatement, a particular machine should not be a “working machine/operating
machine” in terms of Rule & of the Rules of. for that matter any other provision of the
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said rules. Though while drafting Rule & the legislature has very consciously provided
that a machine must be uninstalled and sealed both or that the number of operating
packing machines for the manth shall be taken as the maximum number of packing
machines installed on any day during the month, as against that, while drafting Rule
10 the legislature has very consciously chosen to omit the words 'uninstalled’. [t is
very carefully drafted in the said Rule 10 that the AC or the DC, on receipt of
intimation from the assessee. shall direct for sealing of all the packing machines
available in the factory for the purpose of abatement. This means that, deliberately
the requirement to uninstall a machine is done away with by the legisiature for the
purpose of granting abatement. Even in that view of the matter, even if it is assumed
that the machines were not uninstalled but were simply sealed by the Central Excise
officers in accordance with the said Rule 10 of the Rules, the abatement claimed by
the appellant is rightly available.

4. The personal hearing in the matter was held on 24.03.2017 which was
attended by Shri P.D. Rachchh, Advocate and Shri Nilesh H.Sejpal, Partner of the
appellant. The Advocate reiterated the grounds of appeal and made additional written
submission with all annexure wherein the grounds of appeal has been reiterated.

5 | have carefully gone through the facts of the case, the impugned
order, appeal memorandums and the written and oral submissions of the appellant.
Here limited lssue to be decided is that whether the impugned order confirming
demand of Rs. 21.85,387/- being amount erroneously refunded and sanctioned, is

legal and correct, or otherwise

6. | observe that the present proceedings have been initiated consequent
upon appeal made by the department against Refund Sanction Order No, 2990/2014
dated 02 12.2014 passed by the Assistant Commissioner, Central Excise, Division-|,
Rajkot. The said departmental appeal has been decided by me in favour of the
department, wherein it has been held as under:-

8 | find that the Rule 7 of the Rules prowides that duty payable for a
particular month shall be calculated on the basis of number of operating packing
machines in the faciory during the month by applicaton of appropniate rate of duty
specified in the notificatan The Rule B8 of the Rules states thal the number of
operatng packing machine for the month shall be taken as the maximum number of
packing machines nstalled on any day during the manth. Further, as per proviso lo
Rule B thal in case of non-working of any packing maching dunng the menth shall be
deemed to be operating packing machine for the month Accordingly, the facior
redavant for determining the duty payable is the number of packing machines mstalied
in the factory, whether it is working or not. Therefore, in a particislar month, the duty
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payable s delermined on 1w bass of the number of packing maching (1stalled In &
factory as declared in Form-Z Jabec 13 10.2014 under Fule 8 a” tha Rules. In view of
above. | find lorce in the arga T 20t of the Degartment

10 Naow, | turr i the withen submissicr « cress obiection filed by the
Respondent Since 1 is tha zdmigson by the Respondent in the felevant statutory
declaration by themsslves t1at smatuz of = Machinals) instalied: | find that the
Respondents argument thal Ihere w2e a twpographical nistake in the Form-2 is
nathing but aRerthought. sc the same canngl be acceped Anc dcoardingly, | do nat
find any force in their other eryumen's siso. Had it been 52 the Resporcent should
nave got correcled the sama elier fang the Form = 2 oy apalying to the jurisdictional
Division | Range office. In view of the sbove facts, fndings and discussions, | sat
asice the Impugned arder passec by the adjudicating zuthcrity and allow the appesal
filgd by the zppellant (Deparirent) to 'he exsi=nt of recowery of emonecus refund of
R5.21,85 387" alongwith inna-ea: ar apprupnsie rate

In view of the above fincings. | refrair to accept the arguments putforth
by the appellant in the presen; appsal. | am of the considered view that the
appeliant is not entitied for the refund amount and trerefcre the refund amount
ermoneously granted to the appaliant is reguired 1o 2e recovered from them
alongwith interest under Section 11A/1144 of the Certral Excise Act, 1944,

T in view of 1he above, | upold the mpugned crder and rejsct the appeal
filed by the appeilant.
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. The appeals filed £y the appellant stands disposed off i» above terms
3 Y’
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By3PAD
Tao,

M/s Pukar Tobac o Processc s 3 Packars,
Plot No.G/1039-1040, Lodhika C IDC Incustria) Estals,
Meioda-360 021, Jist: Rajkot.

Copy to;

The Chief Commissioner Central Execisz Ahmedabad.

The Principa Commissicner, Cusicims and Central Excse, Rajkot

The Deputy/ Assistant Cormmissioner. Central Excise Division-1, Rajkot,
The Superiniendent. Centiz| Excise Hartga IV Rajkot.

PA to the Commissioner (A :-peatt- IIE} entral Excise, Ahmedabad.
Guard File. .

mmhi-ﬁ”—‘

Fags Mo Tar?



