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aE ina?(3{ffi{) fr -qfua +i5 .qe-d ffifud ditfi f fcTrd crffi / qrfufiror 6 Faar J$rn a{-{ {{ FrdT tt/
Any person aggrieved by thrs Order-in-Appeal may fi e an appeal lo lhe appropriale aulhor,ly rn the lollowing way.

{nl ?FT ,i"-drq IFr( el6 rrq fqr+r 3rffirq arqrfufi{or fi cfi yqrf,, +;fiq 3ffi T.s lrBfrry ,1944 6t lnn 358 *
rrlra-r-s l.ad "],'fufi{F:199a 6t qRr 86 * riT4"d ffifud wtd 4't ar {fd t t/ -
Appeal lo Cusloms, Ercise & Service Tax Appellale Tribunal under Seclion 358 ol CEA, 1944 / Unde. Seclion 86 of lhe
Finance Acl, 1994 an appeal lies lo.-

4ri-6.o {-qr6i $ ERffrd flf flTd €IFr ?ra. Farq rfrr{d tr6 (.a sar6{ }ffiIq alqrftfi{sr fi fa-?ic +d, iE ai+ ;
2. JrR 6 srE. .rg ?nA d & "rf ?riF,
The specraf bench ol Cusloms, Excrse & Seryice'fax Appellate Tribunai of Wesl Block No. 2, R.K. Puram, New Delhi in all
mallers relaling to classificalion and valuation.

lvrE- qh.dz 1{a) a { r rT Jrvr + }rd-ar rh Els yd'd d]ar ?1F6, +-fiq t;cr( e,a{ lq snr6r l"odE arqrfu-fi{r
rfui $t oFn.s er{i4 df6-6 effrq' f, q-(FrS !..d;t ]rrntr 115116<14" dr s| fia a,f6s:i
To lhe wesl leg,onai bencl ot Cusloms, ErcrEe 8 Servrce Tax Appelale Tnbu'ral (CLSTAT) al, 2'" Floor. BhaLlma Bhawan
Asarwa Ahmedabad in case ol appeals other lhan as rnentioned tn para, 1(a) above

fir{-q;o-rq1fu6.ol + {EE, r+F qFFr 6fi * iir d-fq r.sra ?Fq (}+d) Gstr-{dt 2o0l * fiq-F 6 * Jr-rid Eqft-d Fs(
ii Tcl rA-3 +t "F sFEr t r* id!' ara 

"f6r 
I 543 r or i oa !.6 q? + srr:. .ra, reaa eto a 

-rirr 
"crJ +I si"

trtt F:rq rq' qaiat {qr, 5 anE sr fEq :Fs 5 ar@ 6qc sr 50 .B rcr' .r+ FlitT 50 aro rqv r, ye-+ e d ffirI 1.000/-
5qi, 5000i- rq? 3rr,-dr 10000/ sqq a- fiutita frm r1d4 A qff rfrl.F 6t, fftrtfra rrs rr 

'rJrara 
rafua n+*."

fi Trsr + +.6rsr {BF.R &' T,a t Ht m FAB-da et-{ t i+ ?:d,r' srn rE.ft-d t+ srw *qrn fifqr 
"rrar 

arfu, r

1lE" 5l-u 6r.t'?-+4. *c + * ,[-.1f,'ar qrfH-q ,-6r {dfud lffio-;qrqrfur{ur Er rru' frrd A enra.nrtrr t* gtit ,
?q ln*ai-q{ +-srrr 500/- {q(, Er Fnii{a flF+ iqr 6{ar 614r t/

The appeal to lhe Appellale Tribunal shall be filed in quadruplicate in torm EA-3 / as prescritled under Rule 6 of Cenlral
Excise (Appeal) Rules, 2001 and shall be accompanied against one which al leasl should be accompanied by a fee of Rs.
1,0001 Rs50001, Rs.10,0001 where amounl of duty demand/interesl,/penaly/refund is upto 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respeclively rn the form ol crossed bank dralt in favour of Asst. Regtstrar of branch of any nominated public
seclol bank of lhe place whele the bench of any nominaled public seclor bank of the place where the bench of the Tribunal
rs silualed. Application made for granl of stay shall be accornpanied by a lee ol Rs. 5001.

rtrrq;qqlfu-+rsr * ral. x$n i&a l'ftF{ff 1994 + rrqr 8611) + f-rrd i-{r6r fiqrarff 1994. + h-xm 9{11 6 r-a
Fr.'i; ;rr St -5 e i'. cF&a-, + .i r6ri id rs+ ri, fts J,ter + E-r< y6-.f, * ,rgr A. srA cft €r., e {jra +i.
(rdr{ t (r{ cfr r8,rFrd Fidr r?d!) 3rk adJi t 6ff t arq !-6 cfr + srq, 6r n-cr6T 4t xirr' .;qro fr eirr :itl atrrql,rqr
a-4r4r. dq., 5 rs qr:rF$6rr.-5 ;Irdr Ttrq qT 50 drs rcc dr6 3flql 50 dtE 6cq t nfu6 t at Trr. 1,000/- {qi, 5.000/,rrt jlq?r 13,c00,'- a:r q 26c* va r!.-- ff cfi F .-a 6tr attft-d rr.+ 6r rIrrdri, gded xffiq -srq]fufi{sr fl qnsT 6
F6ra_E rFr.n * arE ri G.fr fi sri,E;.d d. | &+ q.+n,rt {E]fFa +; Cr* {ur{. FF* rrrar qrfr(r r *un-",ro. - oroo
O 4' ;r u{ i-dtd: {raq rir TrsQ-d l,#rq ;qrT,rt-fiur fr rnrcr FF t I rrrrra ]{re te :t-90 * nr, lriaza-; * flrq
500/, {ss +r fidft-d tji.6 irm 6{ar 617rr t/

The appeal under sub seclron (1) of Section 86 of lhe Finance Acl, 1994, to the Appellale Tribunal Shall be liled in
quadtuplicate in Form S.T.5 as prescfibecl under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
copy of lhe order appeaied against (one of which shall be cenified copy) and should be accompanied Oy a fles of hs.
1000/_ where lhe amounl o{ service lax & inleresl demanded & penally levied of Rs 5 Lakhs or l;ss, Rs.50O0/- where lhe
amount of service tax & rnleresl demanded & penalty levied is more lhan five lakhs bul not exceeding Rs. Fifty Lakhs,
Rs 10,0001 where the amounl of service lax & inlerest demanded & penalty levied is more lhan fifty Laihs .upee;, in lh;
form of crossed bank drafl in favour of lhe Assislanl Regislrar of the bench ol nominaled public Se;o. g-t li ihl, pf"""
where lhe bench ol Tribunal is srlualed. / Application made for grant ol stay shall be accompanted by a fe6 of Rs.SoOl.

...)..
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(i)

(i)

(ii)

(c)

ft-m xtufr{fr, 1994 6r qm 86 6r ic-uRrJi (2) lii (2A) } i.ialta rt ff 4ff r+d, tsr6{ erandr$, '1994 + ftu4 9(2) !-d

9(2A) * rad ffqlka c(rr S.L-7 ,t *l Jr {M rrd' rs$ sEr JnT€, H-q ,flr{ Td4' 3{Tdr }rg-ff (3rffO, +Aq r.q-{ ajn6

r-+r1T crh-a srlsr fi cf&qi n-f,r4 Ft (rdC' C !-6 ctr Efirfr-a ff qrfdr) rik sq-d 6{Rr s6r{s rTg-rd ]nldr Jc]q{d, +-fiq

'.ar-{ 
T6/ C-{r6r. at 3rtrrq arq,]ft-6{or $t ,ria;r rJ 6{t fi Anrr -} sd 3nl €r efa tt srlr i' id..a c'cff eifi r I

The appeal under sub seclion (2) and (2A) of lhe section 86 lhe Finance Act 1994, shall be filed in For ST.7 as prescribed

under Rule g (2) & 9(2Ai of the SeNice Ta)( Rules. 1994 and shall be accompanied by a copy of order of Commissioner

Central Excise or Commissioner, Cenlral Excise {Appeals) (one oI which shall be a certified copy) and copy of lhe order

passed by lhe Commissioner authorizing the Assistanl Commissioner or Depuly Comoissioner of Cenlral Excise/ SeNice Tax

to file the appeal before the Appellate Tribunal.

(ii)

(iii)

(iv)

(v)

(vi)

(D)

(E)

(F)

SnT T6, +nn1q jicl{ rJ6 !'d *'d6{ 3{S-&q crfuc{lT (t-€4.) } cF-.rfui * n]Ed ,i i;ffq r;qrd 116 r,'fta-{ff 1944 ar
rnn 35\,s + ri +d, Ri *t fd-dq rfuB-ca, 1994 fi rrRr 83 t Jrdlrd i-dr6{ 4t rff FI fi 4* fr iq xreer fi cfr vofrq
qrfuf{rrr d'3iffr 4aA srrq r;qr{ rl6id-qr 6{ eFT t 10 cfagrd (10vd, rq {i7r lri si-dr fa-dlfad (, :r Edrar, rE +-+a ad-ar

h-dTEd t, 6r {rrara fuqr .,rs, E1rd fr Es !fir i liTrld sr, fu qri Erdi lrfiA'-d iq {it a{ 6ti {q( d gfu+ a dt" {dq r.qre ?l"6 trd t-dr+T n iiarl-d 'ni?T fuq rrc ar6" * f+q ?nfufr t
(i) qr{r 11 A *, Jialra rFs
(ii) i-die nxT 6r fi ,rl ana nfs)
(iii) #. nJTl 1M i ft{Ir'6 t:ia:ta tq r+r
, arri qt fr Fs tnr t crqirra ffiq 6. 2) Jfuft{Jr 2014 +. sriir d EA'ffi'S 31ffiq wErfirft * $nrT ftqRlttd
ema :rfr qi sfie 6i dr{ TF dnl/

For an appeal to be filed before the CESfAT, under Section 35F ol the Cenlral Excise Acl, 1944 which rs also made

applicable lo Service Tax under Section 83 of the Finance Acl, 1994, an appeal againsl this order shall lie before the Tribunal

on pay,nenl of 10% of the duty demanded where duty or duly and penally are in dispule or penally. where penalty alone is in

dispute, provided the amounl of pre-deposit payable would be subiecl to a ceiling of Rs 10 Crores,

Under Central Excise and SeNice Tax 'Duty Demanded" shall include :

(i) amount delermined under Section 1l D;

(ii) amount ot erroneous Cenval Credit laken;

(iii) amounl payable undel Rule 6 of lhe Cenvat Credit Rules

- provided further th6t the provisions of this Section shall not apply to the slay applicalion and appeals pending before

any appellate autho ly prior lo lhe commencemenl of lhe Finance (No.2) Act, 2014.

'IIra 
irr6l{ 6't Yi$aq gr&ad :

Rovision appllc;fion lo Gov6mment of lndie:
c{ y]tr fi siff8# aft-el ffiB-d errF i *j'{t 5.q? erF }fff*{E. 1994 + rrr{ 35TT a g:r-F cra; &:ia:ia .rcr

i5j, 
"!rra #.,' 

"r+ror 
l,rda, h-f fe= 

""; 
Tt E Ei-. 

"t+ 
tas *-4, aq rrdd .ird Fr:i 7t tFS- 1 10001 al

is'qr srfl qrFqr / -

A revision application ties to lhe Under Secretary, 10 lhe Governmenl of lndia, Revision Application lJnil, [/inislry of Finance

Department of Revenue, 4lh Floor, Jeevan Deep Building, Parliament Stleet, New Delhi-110001, under Section 35EE of the

CEA 1944 in respect of the following case governed by first proviso lo sub-seclion (1) of Section'3s ibid:

qe mE * i+S 6€rd + arf,i d. rri r+gra firdi r;J tl '4#t 4rsr} d licR r-rd + qI[.Fa J. ilird'i FnS 3,;E ;rrsd q:

B-rffi(.fi 
'IsR'-d 

t (Et rso 4i "rdrri * arre q GrFl ar.E nEi ql rbrsi 7i Fra + q;jTr{n } a"i-i.4"1 d'crn -
REfr Fqr{ ,rF i' trrf i {sri + mH it/
ln case ol iny loss of gtods, where the loss occurs in transil fronr a factory lo a warehouse or to another Iactory or from one

warehouse to anothet during the course of processing of the goods in a warehouse or in storage whether in a factory or in a

warehouse

!Tr.d + {16{ Ht not cr at-{ +} h+d 6{ G Erd + Bfu.ol it r.{{d 6Ei ara c{ rtr uI+ a.Aq 
'.!re 16 *' gE (iri4 *

,'tFi ri, a' $rr * ar6{ BS .,r-i qr qtr at fr{-d # r.fi ?t i
ln case of rebale of duty of excise on goods exported lo any country or territory outside lndia of on excisable male.ial used in

lhe manufacture of the goods which aIe exporled to any counlry or lenilory outside lndia.

qft r.qc 116 ar {-rrara Bt h-dr }TId * ar6{ iqrd qr sIer, +} srd furn 1}-qT rsr tl /

ln case of "goods eiporled oulside lndia exporl lo Nepal or Bhulan, withoul payment of duty.

PfrF'rd rfl.E t ]?craa ?F4 + tlr?ra * ft\' E{a }+e 5s .}ttuff's ('d 5F-+ iaAF crdln;i + 6" ,.'a * 
':3 t 3li s

j]119r + j111!7 
f.x+.] +'{nn rn# 3{tofrry t . 2;. 1998 fi trfl 109 } -drn a-44 ar ud arts 31131 

".qrqrli't 
rr zr erq i

!]fi-fr kI' nf tr/
Credir ol any duty allowed to be utilized lowards payment of excise duly on final products under lhe'provisions of this Act or

he Rules m;de ihere under such order is passed by lhe Commissioner (Appeals) on or afler, lhe date appointed under Sec.

109 of lhe Finance (No.2) Acl, 1998.

lstrd J{r}d-{ 6t d cfiiqi trq-r TicqT EA-8 t', 3} ff adrq td{rfir ?fG (Jffd) E"{Frd-e, 2001, +'A-q-r{ 9 i-lia-fd ldfefiq t
# 

"ari 
i''"t"or-* j r"; j-.t s gar Erfrl r:qt-+a r,-tra" * qnr tr{ :{t?r a 3rq-- xrh'fi 2} cFiqr iarr & ..a-fr

ffii*rr fi 
'+=a"- 

i"n tf*- jrq?*, 1944 A rlT 35 EF ; -aa atff'f r3 *r rrdTq'ff & sre? a dtr g'{ rR 6 4l c?

{rdri ff ar$ qG(.r /
The above applic;tion shatl be made in duplicale in Form No. EA-8 as specirled under Rule, I of Ceolral Excise (Appeals)

nrLs, ZOOI ;ithin 3 monlhs from ihe date on which the oider sought to be appealed against is communicated and- shall. be

accompinieO by two copies each of the OIO and Order-ln-Appeal. lt should also be accompanied by a copy of TR_6 Challan

"riouniing 
p"y;unl of prescribed lee as prescribed under Section 35-EE of CEA, 1944, under Maior Head of Account

qatsrur Jni{a * {r:r ffifu-a Airifua rJia €r sI(Errt 61 3rfr lrGT I

;?l }3z] ;; .- *. .rt ; 
"{t 

; ir 
"i 

u*t ZoOl- 6r tTdra fi"-qr on' :itr ql} dora raa r'6 ffic ss} lt -aar 6} at

s!-i 1000 -/ $r ,rrrarir R-{l \r I

ir* r"riaan appicalion shall be acconrpanied by a fee of Rs. 200/- where the amounl involved in Rupees One Lac or less

and Rs. IOOO| where the amount involved is more than Rupees One Lac

{E <E ]nzn ,61 rd 3naei 6r sEirr ? al q-dfi {d l-:!r * Fs 9'e +r i.Fkra. ,cr|ra aT i kfi 7'?1 tGil E" arq *
#;.;i *t Aor'# +* t drt + fd!'srrFr? vt+-q rq"A{rur *i c6 lr$-n r {ffq rr+n at trn 3rian Ffiar Jrdr B /

in'clse. ir rtre ord", .ou"r, various numbers ol order, in original, lee for each o.l.o. should be paid in the aforesaid manner,

not wilhstanding the lact lhal lhe one appeal to the Appellanl Tlibunal or the one application to the Central Govt As lhe case

may be, is fille; to avoid scriptotia work iI excising Rs 1 lakh fee of Rs. 100/ 
'or 

each

qrrRirnfud-qrqrq?lmrfuff{F,1975.+}aE*-l*3r.dsR{d{:nisrciFraa31rhrficl-q{fAqift-a6'50dqr}fi
arqr Er ltiq ftf+-a dn iidr qGst /

bn" 
"opvt"f 

uppri""rion i, o.t.O. as the case may be, and Ihe order of llre_adjudicating authority shall bear a courl 1ee siamp

ot n.. OISO 
"t'prescriSed 

un.ler Schedule_l in lerms of lhe Coud Fee Act,1975' as amended

d-Fr 9ria.. frdlq ]'flI{ q"iF \rE €-flF( 3ffiq'arq'lGfE{or (6Fi hfu) 1MI. 1982 ii affd lri 3;q TiEHra ,lr,rdi a)

€flnda 6{f sr* Fqdi d 3ft $ ura v'qfta Ear ar i t t

Attention is also invited lo lhe rutes covering these and;lher relaled malters con6ined in lhe Customs, Excise and Seryice

Appellate Tibunal (Procedirre) Rules 1982

:tq vfr&q TELI-SF lfu. 6[i' * ffi-a aqrqs, ft's{a 3ih ffrf,g- qrdtnat *' frc 3rffnPf tstn:ftq +d€rt'

www.cbec gov.ln +l .,t! tr+(r F I '
For the elaborate, detailed and tatest provisions relating to liling ol appeal to lhe hiqher appellale authority, lhe appellant may

refer lo lhe Departmenlal websile www cbec.gov ll

(G)
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:: ORDE R.IN-APPEAL::

M/s. Tirth Agro Technology pvt. Ltd., ,,Shaktiman,,, 
Survey No.

108/1 , Plot No. B, NH-27, Nr. Bharudi Toll plaza, Bhunava (Viilage), Taluka _

Gondal, Dist. Rajkot (hereinafter referred to as "the appeilant") fired the present

appeal against the order-in-originar No. 44IST/REFi2016 dated 27.01.2016
(hereinafter referred to as "the impugned order") passed by the Assistant
commissioner, service Tax Division, Rajkot (hereinafter referred to as ,,the

lower adjud icating authority,,).

2' Briefly stated, the facts of the case are that the apperant fired
refund claim for Rs.2,.13,g66/- being the service tax paid by them to their
service provider, namery, M/s. shree shakti caterers, Rajkot for the services
provided in relation to serving of food or beverages in their canteen within the
factory premises of the appeflant, in terms of Notification No. 1412013-sr dated
22'10.2013. The adjudicating authority vide impugned order has rejected the
refund craim on the ground that as per the said notification, exemption is

available in cases where the services aie provideJ by canteen to
staff/employees of the factory and charges are recovered from the staff and not
to an outdoor caterer who provides services to a canteen; and arso on the
ground that the appellant has not furnished any documentary evidence
providing that they have borne the burden of service tax.

3. Being aggrieved by the impugned order, the appellant filed the
present appeal, interalia, on the grounds that the refund claim has been
rejected on a ground which was never intimated to them; that the observation
was not raised in any query memo issued by the department, therefore they
could not furnish legitimate reasons/explanation; that no show cause notice was
issued to them; that no personar hearing was offered by the adjudicating
authority the hearing proposed on 2s.04.2016 was before the Superintendent;

that the impugned order has been passed ex-parte without offering them
adequate opportunrty to present that case in defiance to the setiled principres of
law' Regarding non-admissibirity of their refund ciaim in terms of Noti.No.
2512012-sr dated 20.06 2012. rt was submifted that exemption is for the
services provided by a canteen maintained in a factorv covered under the
Factories Act, 1948 (63 of 19ag) vide Entry 19A under Noti.No. 14t2013_ST

dared 22 10.20'13; that it is not disputed that appeilant is registered under the
Factories Act, 1g48; that it is arso not disputed that the services in reration to
serving of food and beverages were provided by the canteen maintained in the
factory of the apperrant; that once both these conditions are satisfied, exemption

gTt, rn^t,
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from payment of service tax is available and since in the instant case, service

tax was collected from the appellant the appellant had filed refund of service tax

paid for such services; that the notification nowhere prescribes that exemption

from payment of service is available if charges are recovered from the staff and

exemption is not available if outdoor caterer provides services to a canteen; it

also does not stipulate that services of serving food and beverages must be

prcvided in a canteen by factory owner only.

3.1 lt has been submitted that the refund claim, as stated in para 1 0 of

the impugned order, has been rejected on the ground that appellant had not

furnished any documentary evidence proving that burden of service tax was

borne by iUnot passed on to any other person; tlhat the appellant had provided

lunch and dinner by charging only token price of Rs. 5/- whereas tea was

provided free of charge to its employees; that the appellant had paid Rs. 38/-

per plate (for lunch or dinner) to the service provider plus VAT and service tax;

that the appellant submitted ledger account of canteen expenses for the

disputed period and also submitted copy of the Auditofs certificate date

23.06.2016, inter alia, certifying therein that it had not passed on incidence of

service tax to their employees or any other person and the same was borne by

the company. The appellant relied on the decisions in the case of Sunraj

Construction - 2014 (35) STR '108 (Tri.-Mumbai) and Gujarat Chemical port

Terminal Co. Ltd. - 2008 (12) STR 564 (Tri.-Ahmd.) in support of their

contention.

3.2 The appellant submitted that the amount was mistakenly paid as

service tax, consequently, amount assessed as service tax cannot be

categorized as valid sum of service tax and therefore, not covered by Section

1 'tB, which relates to cases of refund of duty/service tax and only such other

sums as have been specified therein; that in fact, the present case is in nature

of an error apparent on the part of the appellant, which was simply required to

be rectified by refund of the said amount; that this contention is supported by

ratio of decision rendered in the case of Balaji Fasterners - 19gO (46) ELT 543

(Tribunal). The appellant further submitted that the adjudicating authority had

sanctioned their similar refund claims of service tax for the period oct-2014 to

March-2015; that despite the fact that there was no difference in facts and

circumstances of this claim from earlier, the adjudicating authority rejected this

claim taking conflicting views while adjudicating this refund claim whereas

earlier claims were sanctioned.

gr\ 4i\\'
I C lillfl+
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4. Personal hearing in the matter was held on 22.06.2017, which

was attended to by Shri P.D. Rachchh, Advocate, who reiterated Grounds of

Appeal and submitted that policy of company was to recover nominal charge of

Rs. 5/- only per meal from employees from salary for lunch/dinner, which is

without service tax, sales tax, etc. and breakfast was being given free. He

made additional submission dated 23.06.2017 also wherein he again reiterated

the contentions made in Grounds of Appeal and emphasized that Mega

Notification No. 25l2012-ST dated 20.06.2012 did not exempt services of

serving food or beverages by a canteen maintained in a factory but the same

was exempted from payment of service tax vide Entry No. 19A vide Notification

No. 1412013-ST dated 22.10.2013 as under:

"194. Services provided in relation to serving of food or beverages

by a canteen maintained in a factory covered under the Factoies Act,

1948 (63 of 1948), having the facility of air-conditioning or centrat air-

heating at any time during the year."

Hence, the appellant was not required to pay service tax of Rs.

2,13,8661- on the services provided by M/s. Shree Shakti Caterers, Rajkot for

serving food and beverages in its canteen during period from April,2015 to

May,2015.

Findinos:-

5. I have carefully gone through the facts of the case, the impugned

order, appeal memorandum and the submissions of the appellant. The limited

issue to be decided in the present appeal is whether the rejection of claim of

refund of the amount of service tax paid by them to the service provider in

respect of services provided in relation to serving of food and beverages in their

by service provider, is correct or othenarise.

6. I find that the adjudicating authority has denied the refund of

service tax paid by the appellant to the service providei" on the ground that

Notification No. 14l2013-sr dated 22.10.2013 supra, is applicable in cases

where the services are provided by appellant's canteen to staff/employees of

the appellant factory and charges are recovered from the staff and not when

services are provided by the outdoor caterer to a canteen and also on the

ground that the appellant has not furnished documentary evidences proving that

they have borne the burden of service tax.
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6.1 The appellant has skongly pleaded that the exemption from

payment of service tax under Notification No. 1412013-ST dated 22.10.2013 is

for the services provided in relation to serving of food or beverages by a

canteen maintained in a factory covered under the Factories Act, 1948 (63 of

1948) irrespective of the fact to whom the services are provided. lt has also

been contended that the appellant is registered under the Factories Act, 1948

and that services in relation to serving of food and beverages were provided by

their canteen maintained in the factory of the appellant. I find that M/s. Shree

Shakti Caterers have been awarded the contract to piovide services of

managing and running the canteen in terms of agreement daled 12.12.2013,

who have charged the amount of service tax for the said services provided

during April/May-20'15. I find that the services provided in relation to serving of

food or beverages by a canteen maintained in a factory covered under the

Factories Act, 1948 (63 of 1948), were exempted vide Notification No. 1412013-

ST dated 22.10.2013. The appellant is maintaining their canteen through M/s.

Shree Shakti Caterers and they were entitled to avail the benefit of exemption,

as they provided seryices in relation to serving of food & beverages by a

canteen maintained in a factory of the appellant covered under the Factories

Act; and the canteen isftvas having the facility of air-conditioning. The above

facts are not under dispute. Therefore, I hold that the services provided by M/s.

Shree Shakti Caterers are exempted and the appellant, being the service

receiver, is entitled for refund of service tax paid by them as they have paid the

amount of service tax to the service provider, who has deposited the service tax

with the Government.

7. The appellant has submitted cony of ledger account in their

Appeal Memorandum which reflects that the amount of service tax paid by them

to the service provider, has been accounted for in their expenses account; they

also submitted copy of certificate dated 23.06.2016 issued by chartered

Aucountant certifying that the entire amount inclusive of service tax is charged

to profit & loss account and that the incidence of service tax is not passed on to

the employees or any other person. However, I find that the appellant had not

submitted these documents before the adjudicating authority and hence no

findings could be made by him in this regard.

7.1 The appellant has vehemenily argued that the refund claim has

been rejected by lower adjudicating authority on a ground (non furnishing of

documents) which was never intimated to them; that this ground was not raised

in any of the query memo issued by the Division; that no show cause notice and

fl< d,,\'f- \{lt{}.6r}
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personal hearing was offered by the adjudicating authority. This claim of the

appellant needs to be examined by me. I find that after receiving refund claim,

query memo was issued on 01 .03.2016 to the appellant to provide complete set

of documents which appears to have been complied with by the appellant.

Another query memo was issued to the appellant on 04.04.2016 to provide the

dccumentary evidence that they have borne the burden of service tax.

However, the lower adjudicating authority has decided the refund claim vide

impugned order dated 27 .04.2016 without waiting for the documents. I also find

that no show cause notice was issued to the appellant proposing rejection of

refund claim. I further find that no record of personal hearing has been stated in

the inrpugned order clearly implying that no personal hearing was

given/recorded. lt is settled legal position that the refund claim cannot be

rejected without show cause notice and without affording opportunity to the

appellant to defend their case. Thus, I find that the adjudicating authority has

not followed the principles of natural justice and therefore the impugned order

passed by the adjudicating authority cannot be allowed to be sustained. I find

that Hon'ble High Court of Madras in the case of J.A. Motor Sport reported as

2017 (345) ELT 205 (Mad.) held as under:-

"7. This ls so, because issuance of a show cause notice is nat empty formatity,

but a statutory requirement and a requirement should be complied with by the

Authority to satisfy the principles of natural justice. ff the Authority has pre-judged

ff,e lssue at the stage of a show cause notice, the submlssion of the repty to the

show cause notice itseff would become a farce."

7.2 The Hon'ble CESTAT, New Delhi in the case of Eicher Tractors reported

as2002 (147) E.L.T. 457 (Tri. - Del.) hetd as under:-

"7. Apad from the above, it appears that the show-cause notice dated 1&4-2000

!,yas,bsued lo the paiy only to call upon them to defend their relund claim against

the bar of unjust enichment. There was no suggesfion in the notice that it was not

legal or proper to grant cash refund of duty through Modvat account. Ld.

Commissioner (Appeals) held that the refund claim was not hit by unjust

enichment, but yet rejected the claim on the ground that it was not legal or proper

to grant cash refund through Modvat account. This ground being atien to the show

cause notice, the impugned order requires to be sef asrde as violative of naturul

justic.e."

7.3 The Hon'ble CESTAT, Hyderabad in the case of Xilinx lndia Technology

Services (P) Ltd. reported as 2016 (44) S.T.R. 129 (Tri. - Hyd.) hetd as under:-

outset, it has to be stated that no show cause notice was r'ssued to the appellant.
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Without issuing such notice, the appellant has been deprived an oppoftun$ to

defend his case effectively. This is blatant violation of the Pinciples of Natural

Justice."

L ln view of the above facts and circumstances of the case, I am of the

considered view that the impugned order passed by the lower adjudicating

authority can't be validated in the eyes of law and accordingly the same is set

aside. The lower adjudicating authority is directed to examine all relevant

dccuments and to pass a speaking order keeping the relevant notification and

provisions of Central Excise Act as made applicable to the matters of service tax

and after taking into consideration the submissions made by the appellant in

their appeal memorandum as discussed in para 6, 6.1 & 7. The apoellant is also

directed to produce all relevant data and required documents to the Adjudicating

authority to arrive al a lair conclusion. l, therefor*1, set aside ihe impugned order

and remand the case back to the lower adjudicating authority to pass a speaking

order as per law.

:rffi EsRr d 6r 16 3ffd m.r BrdRr 5{$Tfr dt* t B-qr
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The appeal filed by the appellant stands disposed off in above terms
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M/s. Tirth Agro Technology Pvt. Ltd.,
"Shaktiman", Survey No. 108/1 ,

Plot No. B, NH-27,
Nr. Bharudi Toll Plaza,

Bhunava (Village), Taluka - Gondal,
Dist. Rajkot
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1) The Chief Commissioner, CGST & Central Excise, Ahmedabad.
2) The Principal Commissioner, CGST & Central Excise, Rajkot.
3) The Assistant Commissioner, CGST & Central Excise Division-ll. Rajkot
4) The concerned Range Superintendent, CGST & Central Excise, Rajkot
5) Guard file.
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