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Appeal No; V2A1B1/RAS/ 2016
3

:: ORDER-IN-APPEAL ::

Mfs. Tirth Agro Technology Pt Ltd., “Shaktiman”, Survey No.
10811, Plot No. B, NH-27, Nr. Bharudi Toll Plaza, Bhunava (Village), Taluka —
Gondal, Dist. Rajkot (hereinafter referred to as “the appeilant”) filed the present
appeal against the Order-in-Original No. 44/ST/REF/2016 dated 27.04.2016
(hereinafter referred to as “the impugned order”) passed by the Assistant
Commissioner, Service Tax Division, Rajkot (hereinafter referred 1o as “the
lower adjudicating authority”).

2, Briefly stated, the facts of the case are that the appellant filed
refund claim for Rs. 2 13 866/- being the service tax paid by them to their
service provider, namely, M/s. Shree Shakti Caterers. Rajkot for the services
provided in relation to serving of food or beverages in their canteen within the
factory premises of the appellant, in terms of Notification No. 14/2013-5T dated
22.10.2013. The adjudicating authority vide impugned order has rejected the
refund claim on the ground that as per the said notification, exemption is
available in cases where the services arm provide? by canteen to
stafffemployees of the factory and charges are recovered from the staff and not
to an outdoor caterer who provides services to a canteen: and also on the
ground that the appeliant has not furnished any documentary evidence
providing that they have borme the burden of service tax.

3. Being aggrieved by the impugned order, the appellant filed the
present appeal, inleralia, on the grounds that the refund claim has been
rejected on a ground which was never intimated to them; that the observation
was not raised in any query memo issued by the department, therefore they
could not furnish legitimate reascns/explanation: that no shaw cause notice was
issued to them, that no personal hearing was offered by the adjudicating
authority the hearing proposed on 25.04 2016 was before the Superintendent
that the impugned order has been passed ex-parte without offering them
adequate opportunity to present that case in defiance to the settled principles of
law. Regarding non-admissibility of their refund claim in terms of Noti.No.
25/2012-5T dated 20.06.2012. It was submitted that exemption is for the
services provided by a canteen maintained in a factory covered under the
Factories Act, 1948 (B3 of 1848) vide Entry 19A under Noti No. 14/2013-8T
dated 22.10.2013; that it is not disputed that appeilant is registered under the
Factories Act, 1948; that it is also not disputed that the services in relation to
serving of food and beverages were provided by the canteen maintained in the
factory of the appellant; that once both these conditions are satisfied, exemption
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Appeal Ho: V2/1B3/RAL/ 206
4
from payment of service tax is available and since in the instant case, service

tax was collected from the appellant the appellant had filed refund of service tax
paid for such services, that the notification nowhere prescribes that exemption
from payment of service is available if charges are recovered from the staff and
exemption is not available if outdoor caterer provides services to a canteen; it
also does not stipulate that services of serving food and beverages must be
pravided in a canteen by factory owner only.

3.1 It has been submitted that the refund claim, as stated in para 10 of
the impugned order, has been rejected on the ground that appellant had not
furnished any documentary evidence proving that burden of service tax was
oorne oy itinot passed on to any other person; that the appailant had provided
lunch and dinner by charging only token price of Rs. 5/- whereas tea was
provided free of charge to its employees; that the appellant had paid Rs. 38/-
per plate (for lunch or dinner) to the service provider plus VAT and service tax:
that the appellant submitted ledger account of canteen expenses for the
disputed period and also submitted copy of the Auditor's certificate date
23.06.2018, inter alia, certifying therein that it had not passed on incidence of
service tax to their employees or any other person and the same was borne by
the company. The appellant relied on the decisions in the case of Sunra
Construction — 2014 (35) STR 108 (Tri-Mumbai) and Gujarat Chemical Por
Terminal Co. Ltd. — 2008 (12) STR 584 (Tri-Ahmd.) in support of their
contention.

3.2 The appellant submitted that the amount was mistakenly paid as
service tax, conseqguently, amount assessed as service tax cannot be
categorized as valid sum of service tax and therefore, not covered by Section
11B, which relates to cases of refund of duty/service tax and only such other
sums as have been specified therein; that in fari, the present case is in nature
of an error apparent on the part of the appellant, which was simply required to
be rectified by refund of the said amount: that this contention is supported by
rafio of decision rendered in the case of Balaji Fasterners — 1980 (46) ELT 543
(Tribunal). The appellant further submitted that the adjudicating autharity had
sanctioned their similar refund claims of service tax for the period Oct-2014 to
March-2015; that despite the fact that there was no difference in facts and
circumstances of this claim from earlier, the adjudicating authority rejected this
claim taking conflicting views while adjudicating this refund claim whereas
earlier claims were sanctioned.
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Appeal No: ¥2/183/RAJ/2016
-
4. Personal hearing in the matter was held on 22.06.2017, which

was attended to by Shrn P.D. Rachchh, Advocate, who reiterated Grounds of
Appeal and submitted that policy of company was to recover nominal charge of
Rs. 5/- only per meal from employees from salary for lunch/dinner, which is
without service tax, sales tax, etc. and breakfast was being given free. He
made additional submission dated 23.06.2017 also wherein he again reiterated
the contentions made in Grounds of Appeal and emphasized that Mega
Notification No. 25/2012-ST dated 20.06.2012 did not exempt services of
sarving food or beverages by a canteen maintained in a factory but the same
was exempted from payment of service tax vide Entry No. 19A vide Notification
No. 14/2013-5T dated 22.10.2013 as under.

"194.  Senices provided in refation fo senving of food or beverages
by & canteen maintained in 2 factory covered under the Factones Act,
1948 (63 of 1948), having the facility of sir-condiioning or central air-
heating at any time during the year

Hence, the appeilant was not required to pay service tax of Rs.
2,13,866/- on the services provided by M/s. Shree Shakti Caterers, Rajkot for
serving food and beverages in its canteen during period from April.2015 to
May 2015,

Findings:-

5. | have carefully gone through the facts of the case, the impugned
order, appeal memorandum and the submissions of the appellant. The limited
1ssue to be decided in the present appeal is whether the rejection of claim of
refund of the amount of service tax paid by them to the service provider in
respect of services provided in relation to serving of food and beverages in their
by service provider, is comrect or otherwise

B | find that the adjudicating authority has denied the refund of
service tax paid by the appellant to the service provider on the ground that
Notification No, 14/2013-ST dated 22 10.2013 supra, is applicable in cases
where the services are provided by appeilant's canteen to stafffemployees of
the appellant factory and charges are recovered from the staff and not when
services are provided by the outdoor caterer to a canteen and also on the
ground that the appeliant has not furnished documentary evidences proving that
they have borme the burden of service tax.
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Appeal Mo: V2/1B3/RAJ/ 2016
6

6.1 The appellant has strongly pleaded that the exemption from
payment of service tax under Notification No. 14/2013-5T dated 22.10.2013 is
for the services provided in relation to serving of food or beverages by a
canteen maintained in a factory covered under the Factories Act, 1948 (63 of
1948) irespective of the fact to whom the services are provided. It has also
been contended that the appellant is registered under the Factories Act, 1948
and that services in relation to serving of food and beverages were provided by
their canteen maintained in the factory of the appellant. | find that M/s. Shree
Shakti Caterers have been awarded the contract to provide services of
managing and running the canteen in terms of agreement dated 12.12.2013,
who have charged the amount of service tax for the said services provided
during April/May-2015. | find that the services provided in relation to serving of
food or beverages by a canteen maintained in a factory covered under the
Factories Act, 1948 (83 of 1948), were exempted vide Notification No. 14/2013-
ST dated 22.10.2013. The appellant is maintaining their canteen through M/s.
Shree Shakti Caterers and they were entitlied to avail the benefit of exemption,
as they provided services in relation to serving of food & beverages by a
canteen maintained in a factory of the appellant covered under the Factories
Act, and the canteen is/iwas having the facility of air-conditioning. The above
facts are not under dispute. Therefore, | hold that the services provided by M/s.
Shree Shakti Caterers are exempted and the appellant, being the service
receiver, is entitled for refund of service tax paid by them as they have paid the
amount of service tax fo the service provider, who has deposited the service tax
with the Government.

7. The appellant has submitted copy of ledger account in their
Appeal Memorandum which reflects that the amount of service tax paid by them
to the service provider, has been accounted for in their expenses account: they
also submitted copy of certificate dated 23.06.2016 issued by Chartered
Aucountant certifying that the entire amount inclusive of service tax is charged
to profit & loss account and that the incidence of service tax is not passed on to
the employees or any other person. However, | find that the appellant had not
submitted these documents before the adjudicating authority and hence no
findings could be made by him in this regard.

71 The appellant has vehemently argued that the refund claim has
been rejected by lower adjudicating authority on a ground (non furnishing of
documents) which was never intimated to them; that this ground was not raised

in any of the query memo issued by the Division; that no show cause notice and
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Appeal No: V2/183/RAJ/ 2016
T
perscnal hearing was offered by the adjudicating authority. This claim of the

appellant needs to be examined by me. | find that after receiving refund claim,
query memo was issued on 01.03.2016 to the appellant to provide complete set
of documents which appears to have been complied with by the appellant.
Ancther query memo was issued to the appellant on 04.04 2016 to provide the
dccumentary evidence that they have borne the burden of service tax.
However, the lower adjudicating authority has decided the refund claim vide
impugned order dated 27.04.2016 without waiting for the documents. | also find
that no show cause notice was issued to the appellant proposing rejection of
refund claim. | further find that no record of personal hearing has been stated in
the iropugned order clearly implying thal no persunal hearing was
givenfrecorded. It is settled legal position that the refund claim cannot be
rejected without show cause notice and without affording opportunity to the
appellant to defend their case. Thus. | find that the adjudicating authority has
not followed the principles of natural justice and therefore the impugned order
passed by the adjudicating authority cannot be allowed to be sustained. | find
that Hon'ble High Court of Madras in the case of J.A Motor Sport reported as
2017 (343) ELT 205 (Mad.) held as under:-

“F. Thiz is so, because issuance of a8 show cause nolice i3 nul emply formality,
but a statutory requirement and a requirement showd be complied with by the
Authorty lo satisfy the principles of natural justice. If the Authority has pra-judged
the issue al the siage of a show cause naofice, the submission of the reply lo the
Show cause motice fself wowd become a farce.”

7.2 The Hon'ble CESTAT, New Delhi in the case of Eicher Tractors reported
as 2002 (147) E.L.T. 457 (Tn. - Del.) held as under:-

*F. Apart lrom the above, I appears thal the show-cause notice dated 18-4-2000
was issued Io the parfy only to call upon them to defend thelr rcund claim against
the bar of umjust ennchment These was no suggestion m the nolice that if was nof
legal or proper lo granl cash refund of duly through Modval account Ld
Commissioner (Appeals) held that the refund cigim was nod hil by wnjust
ennichmant, but yel rejected the claim on the ground that it was not legal or proper
fo grant cash refund through Modvat sccount. This ground being afien fo the show
cause notice, the impugned order requires fo be sef aside as wiolgtive of nalural
justice. "

7.3  The Hon'ble CESTAT, Hyderabad in the case of Xilinx India Technology
Services (P) Ltd. reported as 2016 (44) ST.R. 126 (Tri. - Hyd.) held as under.-

"6, | have considerad the submissions made by both sides carefully. Af the
outsel. it has to be staled that no show cause notice was issued fo the appeliant
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Appeal No: V2/183/RAJ/ 2016

8
Without issuing such nofice. the appelani has Deen deprived an opportunny o

defand his case effectively. This is biatant viclation of the Principies of Natural
Justice, "

8 In view of the above facts and circumstances of the case, | am of the
considered view that the impugned order passed by the lower adjudicating
authority can't be validated in the eyes of law and accordingly the same is set
aside. The lower adjudicating authority is directed to examine all relevant
dccuments and to pass a speaking order keeping the relevant notification and
provisions of Central Excise Act as made applicable to the matters of service tax
and after taking into consideration the submissions made by the appellant in
their appeal memorandum as discussed in para 6, 6.1 & 7. The appellant is also
directed to produce all relevant data and required documents to the Adjudicating
authority to arrive at a fair conclusion. |, therefcia, set asidz the impugned order
and remand the case back to the lower adjudicating authority to pass a speaking
order as per law,

% HASFAT ZIAT gat 1 7% 3w F Avery IE 0% @ o
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g, The appeal filed by the appellant stands disposed off in above terms.
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Copy to:

1) The Chief Commissioner, CGST & Central Excise, Ahmedabad.
£) The Principal Commissioner, CGST & Central Excise, Rajkot,
3) The Assistant Commissioner, CGST & Central Excise Division-Il. Rajkot,

4) The concerned Range Superintendent, CGST & Central Excise, Rajkot
5) Guard file.
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