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Arising out of above mentioned Olo issued by Addilional/JoinuDepuly/Assislanl Commissioner. Cenlral Excise / Service Tax,

Rajkot / Jamnagar / Gandhidham i-

qfrqrfi fir ilrff a?i qdr / Name & Address of the AppellanU Respondent :-

M/s. E.C. Valves .

Plol No.423914240,, GIDC Phase- ll, Jamnagar,

The appeal under sub section (1) of Seclion 86 ol the Finance Acl, 1994, to the Appellate lribunal Shall be liled ,n

quadruplicate ia Form S.T.5 as prescribed under Rule 9(l) of the Servace Tax Rules, 1994, and Shall be accompanied by a

copy of the order appealed against (one of which shall be cerlified copy) and should be accompanied by a fees of Rs. 10001
where the amounr of service lax & interesl demanded E penally levjed of Rs. 5 Lakhs or less, Rs.5000/- where the amount of
service lax & interesl demanded & penalty Ievied is more lhan five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/ where
lhe amount of service tax & interesl demanded & penalty levied as more lhan lifty Lakhs rupees, in lhe form of crossed bank
draft in favour of the Assistant Regislrar of the bench of nominaled Public Sector Bank of the place where lhe bench of
Tribunal is siluated. / Applicalion made fo. granl of stay shall be accompanied by a fee of Rs.500/-.
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{{r 3fl&(3rfid) t Eqad aB eqed ffifu.d dtrfi d, 3T.{{d clFrfirtl / qlfu+pr + qtre5 3{fifr er{{ 6{ +r5dr tl/
iny-p"r.'on udgri"*O by this Orde,,in-Appeat may tile an;ppeal lo the approp ale authority an the following way.

{t4r rra$ .4idrq saq1a 1aqi \r4 s-4F{ 3rs-&q'ryrqrfufi{ur * cfr 3{sd, a-elq 3?qI6 ejEqi 3rftfrq.q,1944 fr qRr 358 t
jra,ia.tri ffi ffiiG'-q-q,'rgg+ fi lrm 86 + :iaJra ffitua qJrd A dr srdl t l/ -

eppeaf ro Criro.s, Excise & SeNice Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of lhe

Finance Act. 1994 an appeal lies lo:_
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itl .p"iiut t"n.n of Customs, Excrse & Se.vice Tax Appellaie Tribunal of west Block No. 2, R.K. Puram, New Delhi in all

matters relaling lo classificalion and valuation.
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To lhe West regional bench oi'Customs, Excise & Service Tax Appellate Tribunal (CESTAT) al O_20, New l\,lental Hospilal

Compound, Megiani Nagar, Ahmedabadl 380016, in case of appeais other than as menlioned in para_ 1(a) above
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anrqr .rqr idaT. {q\r 5 aRs Tr T6* 68. 5 me wq cI 50 drq {qq F lrqiir 50 r€ 6cq * iE+ t at E;arr: 1,0001 Tc-i,

,,OoO,- *rq'rrr+ l0,0OO/- {qt or ht1lta anl 1rs 4r cfr ddrd 6tl FErtft-a rf6 sr fqal4, ffiJ nffi arqfu+{Ur 4t
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rrrar+. a-i a rs uor rt a-er .rrfdn rrdr iEft-d r+tfu rqrqlFi+rsr fi trE fPrd 6 r +:rria :rrtrr (re 3id'{) }' flaq 3lrirfr-rrr 6
fr.r sool- +q., +r Birftd TE+ irtr 6aar 6irn u

The appeal to lhe Appellate Tribunal shall be liled in quadruplicale in form EA-3 / as prescribed under Rule 6 ol Cenlral Excise

(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fe€ of Rs. 1,000/-

Rs.50001, Rs-10,0001 where amounl of duty demand/inieaesvpenallykefr.rnd is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac

respectively in the lorm oI crossed bank draft in favour o{ Assl. Regislrar of branch of any nominaled public seclor bank of the

place where the bench of any nominated public sector bank of the place where the bench oI lhe Tribunal is situaled.

Applicaiion made for grant ol slay sball be accompanied by a fee of Rs. 5001.
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h-a:iif*-cq, 1994 sl iJra 86 *l 3q-ur{r]li (2) c4 (2A) + liTria as a qm 3r'nd furor B.qrdra 1994, * ff.-q'rl 9(2) lra
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The appeal under sub seclion (2) and (2A) of the sedion 86 the Finance Acl 1994, sha be flted in For ST.7 as presc bed
under Rule 9 (2) & 9{2A) of lhe Service Tax Ruk)s 1994 and shall be accompanied by a copy oI order of commissioner
Cenlral Excise or cornmissioner, cenaal Excisc (Aopeals) lone of which shall be a cerliried copy) and copy of lhe order
passed by lhe Commissioner autholizing lhe Assistitnl Corrmissioner or Depuly commissioner of Central Excise/ SeNice Tax
lo file the appeal betore the Appeltate Tribunal.

(i)

(ii) ftrr rFfi A;ffq.r.qe ?.JF I'zi d-dr-{ Jffiq g]fil+wr l&) * efi s{rd, fi ar{i i A;di:r,iqra r]6 3rEG-{e 1944 6r
Ur'l'lsr,q' * 

'rdne n & Fa-,+q lfuArp t9q4 +r urn 8t + lrd*= +dr-n 6r,n "FI *r,B t, # oa" + sfa }trrqq,fn{q f *h +-<C wra r,qra Tq^tdr t, rn A. 10 q?er: 0o;) -,a Fr.r - .*-*'+rreo't -,# -, *., o_rr_*,

*-+q r.qa ,f"F l.d d-drfi, + tj-rta ,{ia 
Ffi(, 4\. ?rd d F6 9nftfr t(i) trRr Il $ \ rda r+q

{ii} C-ri. xr fr * rri rrdd {f?-I
(iii) ffie isr 1M & B-{E 6 *:iarta tq r+s
- nrrd qd lfi Fff rmr + crdrrrn ffiq ({i. 2) lrEf;iqq 2014 * snr t 16 Eit }ffiq wM + lrsar ttErn}a
Frrra rS (.d li{t{ +} rJ[ a$i 6tJ]t/

For an appeal lo be filed before lhe CESTAT, uncle. Section 35F of the Cenrlal Excise Act. 1944 which is atso made
applicable !o Service Tax under Seclion 83 of the Finance Acl. 1994. an appeal ag?ins{ this order shall lie before the Tribunal
on payment of 1070 of lhe duly demanded where duty or duty and penalty are in dispute, or penalty, where penatty alone is in
dispute, provided lhe amount of pre-deposit payable woutd be subject to a certing oI Rs. t0 Crores.

Under Central Ex.ise and Service Tax,'Duty Demanded" shall inc,ude:
(i) amount determined under Seclion 1i D:

(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of lhe Cenval Credit Rules

_ Drovid€d further ttlat the provisions of ltlis Seclion sha,l not apply lo lhe stay appticatron and appeals pending before
any appellale aulhority prjor lo the commencemenl of the Finance lNo.2) Act 2014.

grra ?-{6r{ +l Cit6sr 3rra-fi :ll , Revislon applic;llon lo Gov€rnment of lndiai

ry 3G?r ff T{terq wfu+r ffiita nrrd ,i, ih'ff:r r.sra ?F$ stul+{fi, i994 fr q'Rr 35EE + q:-r qiT{ * }arfd lrd-{]rt 4. tnra F-{Fr{, :aterEr 3niea ffi, iiaa dTrsq, rr*s Ein T, r ?n d}.{ 
"fr4a Ac fl"d, F-Ed aFf, at j?-aA-trooot, +f

rfrqr srdr tiEl /
A revision applicalion lies lo lhe L,nder Secrelary lo lhe Governmenl of tndia. Revision Application Unit, Mjnistry ot Finance.
Department of Revenue, 4lh Floor, Jeevan Deep Building, Partiament Street, New Delhi 110001, under Sectjon 35EE of the
CEA 1944 in respect of lhe lollowing case governed by firat proviso to sub-section {1) of Seclion,3s ibid:

,if FIt-+ F.Ct TFg''e *nra-'A ser {<;-a F"-* Frd d HI Tn-orl t lr<R 4B i qrrrrra & a+ra or er$ r-a *.ra,.a ar
rFr-lEFI(r€Tflr{rd{si}rrrrrEqrrr"ra}ela;,,,lEFArrap,16pqr+isEdaqrJ}q-riF{r}dyt/,FrfFra€lerr
1'+-rl lrT{ rf f .Tn + aEFr;, } rd ir/
In case of any loss ol gaods, where lhe loss occurs in lransit from a factory to a warehouse or lo anolhea faclory or from one
warehouse lo anolher during lhe course of processing ol lhe goods in a warehouse or in storage whether in a fictory or in a
wareho0se

(ii) ,,"1 i "8, 
Qan rrq or-al-r t] rlnti'Er 4 FrF*Bffir # !-rJ: F-i p-rq -' rri -g:ra+a,qrd erEiBlz (n:n )i,'rrJ i. 3i lnad * arar tsS ra< qT a}-r a) h.d7 g 

",rd I | /

ln case of rebale of duty of excise on goods exported lo any country or lefiilory oulside lndia of on excisable matelal used in
lhe manufacture ol the goods which are exporled to any counlry or terrilory outsjde tndia.

(iii) ufa rxra orca cl ,rrrarF ?r' EiI ,rTr * Err{. JcrF s- iEr;r:H srd FqtA l4-q-.{I *t /
lr case of goods erporled oulstde l4dra expon lo Neoat or Bhuia.l. wrrhoul payment of duLy

(iv) s?flta r.qa * r;vea. ya &^t -at F- irl t{fl t fie gq utu?rs '-d tsrr frAF srdqr i + '..: 
pr-o A rB t y-r +

tarr.il }qy ( td, I -a.dnr 

"+ 
}QFrp {p 2i. t998 +t ur4 109 * rdr{l hrr & rg Frh@ Xrrd, EFr{I?.} w al dre ji

crfta Fsq rt tti
Credit of any duty allowed to be utilized lowards payment of excise duly on final products under lhe provisions of this Act or
the Roles made lhere under such order is passed by lhe Commissioner (Appeals) on or afler, the date appointed under Sec.
109 of lhe Fanance (No.2) Act, 1998.

(v) 5q+ra 3{rif; el Et cfiql cq{ +isq' 54-3 I "n & };&" r;!rd;r er;B. (}Sf,r hro.FId-A 200t. fi Fra 9 + ].eda EffeEe t.
tF Jreer + nttr*3 ffrd ), IFi-d *rFf rr?- ,g,rsF lrrld;i; qr4 ]Id afl a yfa ]lrhr fi a qft{.i r.rra *f arfr
Gqt sEr t r;AT r,q" era ],tuFre 1944 A rrr 35-tE t F{a Frf# ma S 3rerrn + BrFa a dh qr Iq.6 fr qfr

qdri fr "lr* TrGct i
The above applicalion shall be made in duplicale in Form No. EA-8 as specified under Rule, I of Central Excise (Appeals)
Rules, 2001 within 3 monlhs from lhe dale on which the order soughl 10 be appealed againsl is communicaled and shall be
accompanied by two copies each of the OIO and Order-ln Appeal. lt should also be accompanied by a copy of TR-6 Challan
evidencing paymenl of prescribed fee as prescribed under Section 35,EE of CEA, 1944, under [4ajor Head of Account.

(vi) qrirTur ira-{e + Fllr ffia Btiffa slna n }rd-4,r1 Sr arf ,rFfq I

fr Irn_ra rirp (.+ dfg rci q_ jTi 6F Fl n ryn 200/. Fr &naF F+T arc Jitr fa riirra rrs r= q Fqi t 
=q]zr 

Bt F-
Fqt 1000 -/ qT rrrfla ffiqr aTq I -

The revision applicalion shalt be accompanied by a fee of Rs.200/- where ihe amounl involved in Rupees One Lac or less
and Rs. 1000/'where lhe amounl involved is more lhan Rupees One Lac.

{Dl zt tF srtlr t rg {n xrari ar {Fde' i # q;}+ rq -}1 } Fr"-Fn aruIaal;i J.r -{{d 4 S B-{r rrnr red trs ar?'}
-i $' S fr ftG- qA fird n rd I F" {lnftra rrffiz roftxry 'a} !-* ttd q, A#q q.Er, 4t r Jr}de f+-or sF } I /

ln c;se, if lhe order covers various numbers ot order in Original. fee for each O.l.O should be paid in lhe aforesaid manner,
not wilhslanding lhe facl lhal lhe one appeal lo lhe Appellanl Tribunal or lhe one applicalion to the Central Gov!. As the case
may be, is lilled lo avoid scriploria work if excising Rs. J lakh tee ol Rs. 1001 for each.

tE) {lrEiE)fu; ,rrIqr a ri+ ,fOF+a I9/5 + l'{{A I + ]l.."-Fn qa }'eer (.d F]7rJ Feer * qA qr Ftf'ta 6 50 r-A 'aErFq fla i?fa? t'ar FYiIu.Grt t -

One copy of application or O.l.O as the case may be, and the order of the adjudicating authority shall bear a courl fee stamp
of Rs. 6.50 as prescribed under Schedule-l in lerms oI the Court Fee Ac1,1975, as amended.

tFt fiir 1r.a, *;frq rAE el"fi I'd'n-drqiT 3rffiq;qrq1fu+Tur (6r+ BB) ffi, 1982 } EErd lri ]lq riqE'lra E-rffF} Bi
FEEf+d 6r) ara M # lit{ rt urrF JnEif' E-{r srar t /

Altention is also inviled to the rules covering lhese and olher relaled mallers conlained in the Customs, Excise and Service

Appellate Tribunal (Procedure) Rules, 1982

(G) rtq yffiq crfo4irff 6l $fr'fr aTfuf, Fd A riiitud rar+, B=qa Jt{ &d F srdrrrdt t fr!-, 3r{rfrFfr turn1tq t{fli.
www.cbec gov.in +i t@ {r€e H i
For lhe elaborale, delailed and lalest provisions relaling to filing of appeal to lhe higher appellale authorily, the appellant may

refer to lhe Depanmental website www.cbec.gov.in
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:: ORDER IN APPEAL ::

The present appeal has been filed by the Commissioner, Central

Excise and Service Tax, Rajkot (herern after refened to as "appellant

department") against the Order-in-Original No. 281 ADC|PVl2015-'16 dated

25.01 .2016 (hereinafter referred to as "the impugned order"), passed by the

Additional Commissioner, Central Excise & Service Tax Rajkot (hereinafter

referred to as "the adjudicating authority") in the matter of M/s. E C Valves, Plot

No. 423914240, GIDC Phase-ll, Dared, Jamnagar (hereinafter refened to as "the

Respondent".)

2. Briefly stated facts of the case are the respondent, a registered

central excise assessee availed cenvat credit on the inputs for manufacturing their

final products Brass Pipe Fitting and Copper Pipe fitting. During the manufacturing

process of their final excisable goods, brass scrap is generated. The respondent

as principal manufacturer, has sent the brass scrap under covers of challans for

movement of inputs under Notification No. 214186 daled 25.03.1986 and / or

under Rule 4(5) of Cenvat Credit Rule, 2002 without payment of Central Excise

duty to the job worker. However, the job-worker has returned the jobbed goods

viz. Brass Rods/ Bars, after payment of Central Excise duty covering the value

of the raw materials & conversion charges and prepared Central Excise

invoices under Rule 1'1 of Central Excise Rules, 2002, without charging of the

VAT/ Sales Tax. The respondent has availed the credit of such Cenkal Excise

duty paid and utilized the same towards payment of Central Excise duty on the

manufactured goods. The respondent (principal manufacturer) has availed the

credit of such Central Excise duty paid and utilized the same towards payment of

Central Excise duty on the manufactured goods. The respondent was issued with

the show cause Notice dated 28.03.2011 under Rule'14 of Cenvat Credit Rules,

2004 (hereinafter referred to as 'the CCR') for recovery of Cenvat Credit wrongly

availed by them, as the job- worker was not required to pay duty on job-worked

goods under notification and hence respondent has wrongly availed the duty paid

by the job-worker. The said notice was decided by the adjudicating authority vide

Order ln Original No. 28IADC/PV12015-16 dated 29.0'1 .2016, wherein he

dropped the proceedings initiated vide aforesaid Show Cause Notice dated

28 03.2011.

$
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3. Aggrieved by the impugned order, the appellant department filed the

present appeal. The gist of the grounds of appeal is as under:-

(i) The respondent - principal manufacturer i.e. M/s. E.C. Valves has

availed the Cenvat credit at the time of initial purchase of inputs and again

wrongly availed the same on the invoices issued by the job-worker, M/s. Super

lmpex. The appellant department submitted the details of Cenvat Credit availed on

the inputs received initially in respect of inputs received from the different supplier

namely (i) M/s. Gold Metal Extrusion and (ii) M/s Khandelwal Brass lndustries,

Jamnagar; that the said inputs were put into use in the manufacturing of pipe

fittings and the residuals/waste in the form of remnants and scrap generated,

during the manufacturing process; that the aforesaid brass scrap to the job-worker

M/s. Super lmpex, for conversion of same into Brass Rods/Bars and opted not

to pay Central Excise duty and chose to avail benefit of exemption under

Notification No. 214i86-CE dated 25.03.1986; that the respondent has undertaken

to follow the procedure and to comply with the conditions prescribed under the

said Notification No.214186-CE dated 25.03.1986 and cleared the brass scrap

under cover of challans without payment of duty; that on conversion of the brass

scrap into semi-finished goods-Brass Rods/Bars, the job-worker Mis. Super

lmpex, was required to clear the same on the counterpaft of the challans, without

payment of Central Excise duty; that the job-worker prepared invoices under

Rule 11 of Central Excise Rules, 2002 and paid Central Excise duty on the value

of the scrap including job charges.

(ii) The respondent has availed the Cenvat credit on the invoices

issued by the job-worker, though they have cleared the brass scrap to the job

worker without payment of Central Excise duty; that the sample copies of challans,

under which the respondent principal manufacturer has sent the brass scrap to

the job-worker M/s.Super lmpex and corresponding invoices issued by the job-

worker are submitted.

(iii) The respondent vide Challan No. 328 dated21.02.2009 has cleared

generated scrap of 1528.4 Kgs. to the job-worker M/s. Super lmpex and M/s.

Super lmpex, after conversion of brass scrap, returned the Brass rods/bars

1451.98 kgs. (after deducting burning loss of 76.42 Kgs.- appx. 5%) on the

following invoices and the respondent- principal manufacturer, M/s E.C. Valves took

credit of the Central Excise duty paid as under-

4
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139n 0 03 2009

146/23.03.2009

dated 183 680 Kss 150/30 03 2009

(iv) That the respondent has unauthorisedly availed the Cenvat credit

on the invoices issued by the job-worker which resulted into availment of Cenvat

credit twice on recycling of generated brass scrap and was not in accordance

with the provisions of Cenvat Credit Rules, 2004, which can be explained from

the following illustration-

- The illustration is based on the invoice No. 164 dated 08.06.2009

under which the respondent- principal manufacturer has received 760.8

kgs. of Brass rods/bars. The purchase cost of the Bars/Rods were Rs.

2201- per kgs After the date 08.06.2009, the respondent- principal

manufacturer has sent the generated brass scrap after quoting of Rs 2001

per Kg. in the challans prepared. The ratio of generating of the scrap is

appx. 55% ( which has been obtained from the ER-1 filed for the month of

December, 2008, by the responden! principal manufacturer, wherein,

31"1 1.323k9s. of brass pipe fittings, 47.975 kgs. of copper pipe fittings &

5103 kgs. of brass scrap has been shown as manufactured. Thus ratio of

scrap generated is appx. 61.7o/o {(5103 l(3111.323+47 975+5103).

However, for illustration purposes, it is taken as 55% for calculation of

recycling it. (Exhibit -C Page 1 of 1 to 5 )

- Thus taking the above ratio on use of 760.800 kgs. of Brass

rods/bars, the respondent- principal manufacturer has availed Cenvat credit

of Rs. 13,792l- and as per the ratio arrived, the generated scrap will be

418 Kgs. On further use of the said brass scrap of 4"18 kgs. and sending tt

to the job worker, the job-worker has to pay the duty and the

respondent- principal manufacturer has to avail the Cenvat Credit on

subsequent transactions as under -

5

lnvoice No Earss rods/Bars

received

Cenvat Credit

availed of Rs.

Entry No & date

24.02.2009

dated 598 35Kss 12 924 132/24 02 2009

1409

10.03.2009

date | 364 3 Kgs 6.288

1460

23 03 2009

dated 305.65 Kgs 9,309

6.5261483

30.03.2009

$
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value

arrived

at the

Job-

worker
's end

Cenvat

available

at the end

of Principal
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rer Rs.

(Brass scrap will again be generated @55% ofthe Brass rods/bars 207x55%=114
S

Centr
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Excis

d uty
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Burnin

s
Loss

@5o/o
(in

kss.)

Brass

Rods/

Bars
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worker'
s end

kqs.

Labour

Charg

es@
Rs.25/

- per

Kg.

Brass

scfap
generat
ed

Valu

e

Rs.

Total

Valu

e

7.707t-9927 824 93527200 8360

0

20.9 397.1418

(Brass scrap will again be generated @55% of the Brass

rods/bars397. 1 x55%=21 8.4 Kgs. )

824
ok

48867 4,027t-4368
0

10 92 207 .48 5187218.4 200

108 3 2707

824
25507 2,102t-114 200

2280
0 57

(Brass scrap will again be generated @55% ofthe Brass rods/bars 108x55%=59

Kss. )

295 56.05 1401

8.24
ak 13201 1,088/-59 200

1 180

0

(Brass scrap will again be generated @55% of the Brass rods/bars 56x55%=31

Kqs. )

31 200 6200 155 29.45 736
8.24

% 572t-6936

(Brass scrap will again be generated @55% of the Brass rods/bars 29x55%=16

Kgs. )

16 200 3200 0.8 15.2 380

8.24

% 3580 295t-

(Brass scrap will again be generated @55% ofthe Brass rods/bars 15x55%=8 Kgs

)

8 200 '1600 0.4 76 190

8.24

% 1790 147 t-

Rs.15,938/
Total

Thus in addition to the Cenvat credit of Rs 13,792l- availed

initially by the respondent- principal manufacturer, he will once

again avail Cenvat credit of Rs. 15,938i- on subsequent recycling

of brass scarp and conversion thereofto Brass Rods/Bars.
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(v) The adjudicating authority has not appreciated the facts narrated in

the statement dated 20.04.2010 recorded of Shri V.D. Gojiya, Authorised

Signatory of the respondent- principal manufacturer, M/s. E.C.Valves, wherein, he,

has inter-alia, categorically deposed that they used to send the brass scrap

under job-work challans, without payment of duty and received back the finished

/job worked goods under duty paid invoices from the job-workers and have

availed the Cenvat credit of the Central Excise duty covered in the said invoices;

that Central Excise duty paid on the removals of the semi-finished goods from the

job-workers end, is not admissible, when the assessee has opted for availment

of Exemption under the Notification No. 214186- C.E. dated 25.03.1986 and

removed the goods under job-work challans, and has not discharged any Central

Excise duty at the time of sending the brass scrap for conversion of same into

Brass Rods/Bars; that simultaneously, the job-worker has also given his consent

to the respondent- principal manufacturer to attend the work allotted; that the Job-

worker has paid the Central Excise duty on the value of the goods ( inclusive of

labour charges) per kilogram; that the job worker has no authority to pay the

central excise duty when the movement of goods are claimed and covered under

Notification 214186 lor exemption and hence cenvat credit can claimed by the

Respondent is in contravention of the Central Excise Law .

(vi) The respondent- principal manufacturer was well aware of these

facts right from the receipt of inputs, generation of the brass scrap from the

manufacturing process of the final products, and issue thereof to the job-worker,

receipt of the intermediate goods and dispatch of final manufactured goods, that

the ownership of the goods was remained with the respondent- principal

manufacturer only, since the generated brass scrap goods were not cleared on

invoices. ln spite of these facts, the job-worker M/s. Super lmpex, had issued

invoices and without any authority, the respondent-principal manufacturer has

availed the Cenvat credit, which was not legal and proper since, the job-worker

was required to charge the job charges only and in no circumstances they were

required to pay Central Excise duty on the value of job-worked goods. Further,

while preparing the invoices, the job-worker, [\i4ls. Super lmpex, has not charged

any VAT / Sales Tax, as such the transactions entered into between the job-

worker, N//s. Super lmpex and the respondenl principal manufacturer, M/s.

E.C.Valves, are not at arm's length and they have prepared invoices only for

transfer of Cenvat credit, which remained unutilized and accumulated at the end

of the job-worker.

(vii) The adjudicating

in the Show Cause Notice,

authority, without appreciating the facts narrated

has dropped the charges levelled against the

7

$
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respondent by merely stating that they cannot be made responsible for

contravention of statutory or procedural requirements by a job-worker; that there is

no dispute that the duty has been paid at the Job-worker's end and the

assessment cannot be re-opened at the recipient end; that as regards reliance in

the decision of Hon'ble High Court in the case of CCE, Ahmedabad-l Vs. Rohan

Dyes and Intermediates Ltd.{2012 (284) E.L.T. a8a (Guj.) the issue involved was

that the department has demanded reversal of Cenvat credit on the clearances of

duty paid raw materials to the job-worker, whereas, the present case is entirely

different, as 'the department has demanded the Cenvat credit wrongly availed

twice by the respondent- principal manufacturer.

(viii) Thus, though the Central Excise duty was not payable on the

jobbed goods, being exempted vide Notification No. 214186, the respondent-

principal manufacturer, while availing the Cenvat credit, has availed the Cenvat

credit of Central Excise duty at the time of purchase of the inputs, has again

availed the Cenvat credit on receipt of intermediate goods (Brass Rods/Bars) after

conversion of the generated brass scrap by the job-worker, that too when the

brass scrap was cleared without payment of Central Excise duty. Thus, it is a clear

case of avoidance of Central Excise duty at the respondenl principal

manufacturers end, which he accumulated in his Cenvat credit account, in-spite

of the fact that value addition in their case is almost 90 % (as per ER-1 return for

the month of December, 2008) (Raw Material cost of 307.488kgs. brass pipes

sold was Rs. 59,960i- {Rs.1 951 (Rs.175l-+ Rs.20 labour charges) per kg. - tnvoice

No. 1050 dated 11.12.2008-Exhibit-D) and the sale proceeds was Rs. 1,13,577t-

(1 ,13,5771- / 59,960 x 100)(Exhibit-C-Page 1 of 1 to 5), and the balance at the

end of [/arch,2011 was around Rs. 16.44 Lakhs. (copy of relevant page of

Cenvat credit register for the month of lr/arch, 2011 is placed as Exhibit -A page g)

(ix) ln the present case, the respondent- principal manufacturer has filed

declaration and undertaken to follow all the statutory and procedural

requirements and accordingly availed the benefit of exemption Notification No.

214186-C.E. dated 25.03.1986 and not paid any Central Excise duty on brass

scrap generated and cleared to the job-worker's premises. Thus, once the

respondenl principal manufacturer I\I/s. E.C. valves, in the present case opted for

the said Notification, they should have barred themselves to avail the

Cenvat credit of the duty paid by the job-worker and any Central Excise duty paid

by the job-worker was required to be deposited with the Government only, under

the provisions of Section '1 '1 D of the Central Excise Act, 1944. The respondent-

principal manufacturer, in-spite of knowing these facts, has wrongly availed the
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Cenvat credit of the Central Excise duty, paid by the job-worker, which was paid

unauthorizedly and in contravention of the provisions of Cenvat Credit Rules, 2004.

The Board's Circular No. 940/1/2011-CX dated 14.01 .2011 , issued on application

of provisions of Section 5A(1A) of the Central Excise Act, 1944 is very specific

and clearly bars the Cenvat credit availed by the downstream units, when the

Central Excise duty has been paid on the exempted goods. Para 2 & 3 of the

Board's Circular dated 14.01.2011 are re-produced as under :

"2. lt is fufiher clarified that in case the assessee pays any

amount as Excise duty on such exempted goods, the same

cannot be allowed as .CENVAT 
Credit" to the downstream units.

as the amount paid by the assessee cannot be termed as 'duty of
excise" under Rule 3 of the CENVAT Credit Rules, 2004.

3. The amount so paid by the assessee on exempted goods and

collected from the buyers by representing it as "duty of excise"

will have to be deposited with the Central Government in terms

of Section 11D of the Central Excise Act. 1944. Moreover, the

CENVAT Credit of such amount utilized by downstream units

a/so needs to be recovered in terms of the Rule 14 of the

CENVAT Credit Rules, 2004."

(x) The Notification No. 214l86-CE dated 25 03.1986, under which the

respondent- principal manufacturer has cleared the raw materials to the job-

worker for conversion of the same into the Brass Rods/bars, has been issued

under Section 5A of the Central Excise Act, 1944, granting exemption from

payment of Central Excise duty. With effect from 13.05.2005, sub Section (1A)

has been inserted into said section which clarifies that "where an exemption under

sub-section (1) in respect of any excisable goods from the whole of the duty of

excise leviable thereon has been granted absolutely, the manufacturer of such

excisable goods shall not pay the duty of excise".

(xi) Also before availing of the Cenvat credit involved in the invoices

issued by the job-worker, it was incumbent upon the respondent - principal

manufacturer to verify its genuineness of payment of duty, before taking such

cenvat credit. Rules 9(5) and 9(6) of cenvat credit Rules, 2004 provided that the

"the manufacturer of final products or the provider of output services shall maintain

proper records for the receipt and consumption of the inputs, capital goods, and

input services in which the relevant information regarding the value, tax paid,

CENVAT credit taken and utilized, the person from whom the inputs, capital goods

and input service has been procured is recorded and the burden of proof

I
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regarding the admissibility of the CENVAT credit shall lie upon the manufacturer or

provider of output service taking such credit".

(xii) ln view of the above, the respondent- principal manufacturer M/s. E.L.

Valves, have acted in contravention of the provisions of Notification No.214186-

CE dated 25.03.1986 and have availed the Cenvat credit wrongly in contravention

of the provisions of Cenvat Credit Rules, 2004, which has resulted into double

benefit of availment of Cenvat credit, on the same recycled goods viz. generated

brass scrap. As such the respondent- principal manufacturer was liable to pay

/reverse the Cenvat credit wrongly availed along with interest thereon as provided

under Rule 14 of the Cenvat Credit Rules, 2004, readwith Section'l 14 of the Act

and were also liable for penal actions as proposed in the Show cause Notice

dated 28.03.201'1 .

4. Personal hearing in the matter was held on 25.04.2017, which was

attended by Shri Dinesh KumarJain, C.A., on behalf of the appellant. Learned CA

explain the case and submits that duty cannot be reassessed at input recipient

end. He makes written submission and submits case law of [M/s Rohan Dyes &

lntermediate Ltd reported a|2012 (284) ELT 484 (Guj). ln their written submission

dated 25.04.2017, referred the adjudicating authority's observation at Para 4.3 of

the impugned order and submitted that the department have tried to re-open the

assessment of duties paid by the job-worker at the recipient's end which is not

permissible in law.

5. I have carefully gone through the facts of the case, impugned order

and submissions made by the appellant in ground of appeal, additional

submissions and records of personal hearing. The issues involved in the present

matters order is that whether the Cenvat Credit of duty paid by the job worker

was rightly availed by the Respondent assessee or otherurrise.

6. On examining the entire issue I observe that the appellant

department has raised the issue of movement of goods for job work under

Notification 214186-CE dated 25.03. 1986 opted and exemption claimed by the

Respondent and its job worker. lt is vehemently argued that by adopting such

methodology of paying duty by Job worker and claiming Credit is un-authorized

accumulation of Cenvat Credit on same quantity of inputs for which they have

availed the Credit initially. The facts remained un challenged is that at the one

hand, each time inputs cleared by the respondent do not bear any duty, on the

other hand it returns with duty payment. I further observe that nothing on record to
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suggest that the job worker has paid the duty in cash. By presenting illustration of

entire cycle of input being sent for job work and it's credit, the department has

raised very valid point that the Cenvat credit is being accumulated on same input

again and again as much as the same is being sent by the Respondent for job

work and not cleared on payment of duty. The appellant department has submitted

calculation chart of Cenvat Credit available to the Respondent where the job

worker has adopted the value which also represent and includes the value of

inputs supplied by the Respondent to pay the duty and not restricted to the job

charges only. It is worked out that at every Recycling stage of same brass scrap

credit was being claimed more than that of initially availed by them. Therefore, I

find merit in appellant department's plea to claim that the invoices were used only

for transfer of Cenvat Credit which remained unutilized and accumulated at job

worker's end. This facts are also not challenged by the Respondent. I further find

that the clearance made by the respondent by opting for notification No. 214i86

CE, the respondent has knowledge that the goods will return under Job work

challan and not under duty paying documents and hence duty paid by the job

worker at his own volition is not the duty for the purpose of claiming cenvat credit

by the Respondent. The respondent erred in referring Para 4.3 of the impugned

order as much as to claim that they i.e. Respondent are least concerned with the

contravention of provisions of Notification No. 214186 by the job worker and hence

fails to comply with the Rule 9 (5) of the Cenvat Credit Rules, 2004. lt is very

obvious that the assessment under Notification 214186 involves both, the Principal

and the job worker and can not be seen in isolation for convenience at either end.

lnputs cleared by the Respondents are assessed under 214l86-CE until it returns

to the unit as othemise it ought to be cleared on payment of duty. Thus, issue of

reopening of assessment does not arise and I do not find valid objection by the

Respondent.

7. I further find that the appellant department has rightly pointed out

that the issue involved in the case of lt//s. Rohan Dyes and lntermediates Ltd

(212(284)ELT a8a(cuj) is not applicable in the instant case as much as issue

involved in the said matter was that Principal Manufacturer was asked to reverse

the Cenvat Credit initially availed on the inputs cleared as such by them for job

work. Whereas in the present case Respondents have cleared generated brass

scrap, an excisable manufactured goods cleared under Notification 214186-CE

dated 25.03.1986. ln that case Hon'ble High Court was not considering a situation

where excisable goods were cleared under Notification 214186. Further, in the said

decision Hon'ble high court has given in different backdrop and relied upon a

Supreme Court's decision in the case of lnternational Auto Ltd (2005(183) ELT
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23((SC) which is in relation to inclusion of value of free supply of inputs received

by the job worker wherein issue of Modvat claimed by the supplier was discussed.

The decision by the Hon'ble High Court is given with regard to credit on inputs

sent for job work. To better appreciate the facts, relevant portion of the decision of

Hon'ble High Court in the case of M/s. Rohan Dyes and lntermediates supra is

reproduced below:-

' I 3. ( we opply the uJbresaid principle to the facts ol the presenl case. there i$ na di$ptlte

that according lo the nodvat scheme. it is the modvat of such.finol product which v:ould

have to include the cost ol the inputs and in respect of which Modvut credit could be

taken qt the tine of clearqnce of the final product und thus. in the /acts of the present

case, the Tribunal rightly reiected the contention of the Revenue th\t the respondents

should have reversed the Cenval crcdil ldken beJbre sending the goods to the job worker

since the job worker had not.follou,ed the procedure of job work. It mcy nol he out of
plqce to mention here thqt thqt what wos eorlier prolision contained in Rule 57 F(2)(U is
exaclly the present ltrovision of Rule 4(5A) ofthe Cenvat Creclit Rules. 2001. "

Thus, the Hon'ble High Court's decision was given in different set of facts and in

different context. Hence, it can not be made applicable in the present case on

hand.

8. ln light of the above discussion, I hold that the Respondents are

liable to pay/ reverse the Cenvat Credit under Rule 14 of the Rules readwith

Section '1 14 of the Act and also liable for penal action as proposed in the Show

Cause Notice dated 28.03.201 '1 . ltherefore, set aside the impugned order and

allow the appeal filed by the appellant department.

3{ffi {dRr d-S fr er* 3rfid q1 ftveRr 3q-{tfld afrS t fu-qr ardr tl

The appeal filed by the appellant stands disposed off in above terms.

fntA
(5qr ?Ffi{)

sr{fd (3rfiffi - ilr)
Bv R.P.A.D.

To,

Copv submitted to:-

) The Chief Commissioner, Central Excise, Ahmedabad.

) The Principal Commissioner, Customs and Central Excise, Rajkot.

) The Assistant Commissioner, C Ex & Service Tax Division , Jamnagar

) The Deputy Commissioner, Systems, Hq, Rajkot.

) The Superintendent, C Excise, Range-ll, Jamnagar.

) PA to Commissioner (Appeals-lll), Central Excise, Ahmedabad.

) Guard File
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