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Appeal No V2OTEAZRALZDE
3

:: ORDER IN APPEAL ::

The present appeal has been filed by the Commissioner, Central
Excise and Service Tax, Rajkot (hereinafter referred fo as “appellant
department’) against the Order-in-Original MNo. 28/ ADC/PV/2015-16 dated
29.01.2016 (hereinaffer referred fo as “the impugned order”) passed by the
Additional Commissioner, Central Excise & Service Tax Rajkot (heremnafter
referred to as “the adjudicating authority™) in the matter of M/s. E C Valves, Plot
No. 4238/4240, GIDC Phase-ll, Dared. Jamnagar (hereinafler referred lo as “the

Respondent”)

2 Briefly stated facts of the case are the respondent, a registered
central excise assessee availed cenvat credit on the inputs for manufacturing their
final products Brass Pipe Fitling and Copper Pipe fitting. During the manufactunng
process of their final excisable goods, brass scrap i1s generated. The respondenl
as principal manufacturer, has sentthe brass scrap under covers of challans for
movement of inputs under Notification No. 214/86 dated 25.031986 and [ or
under Rule 4(5) of Cenvat Credit Rule, 2002 without payment of Central Excise
duty to the job worker. However, the job-worker has returned the jobbed goods
viz. Brass Rods/ Bars. after payment of Central Excise duty covering the value
of the raw matenals & conversion charges and prepared Central Excise
invoices under Rule 11 of Central Excise Rules, 2002, without charging of the
VAT/ Sales Tax. The respondent has availed the credit of such Central Excise
duty pad and utilized the same towards payment of Central Excise duty on the
manufactured goods. The respondent (principal manufacturer) has availed the
credit of such Central Excise duly paid and utilized the same towards payment of
Central Excise duty on the manufactured goods. The respondent was ssued with
the show cause Notice dated 28.03.2011 under Rule 14 of Cenvat Credit Rules,
2004 (hereinafter referred to as 'the CCR') for recovery of Cenvat Credit wrongly
availed by them. as the job- worker was not required to pay duly on job-worked
goods under notification and hence respondent has wrongly availed the duty paid
by the job-worker. The said notice was decided by the adjudicating authanty vide
Order In Onginal Mo 28/ADC/PV/2015-16 dated 29.01 2016, wherein he
dropped the proceedings Initiated vide aforesaid Show Cause Notice dated
2803201

Page ha 1of 42
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3. Aggrieved by the impugned order, the appellant department filed the
present appeal. The gist of the grounds of appeal is as under:-

i) The respondent - principal manufacturer i.e. M/s. EC. Valves has
availed the Cenvat credit at the time of initial purchase of inputs and again
wrongly availed the same on the invoices issued by the job-worker, Mis. Super
Impex. The appellant department submitted the details of Cenvat Credit availed on
the inputs received initially in respect of inputs received from the different supplier
namely (i) Mis. Gold Metal Extrusion and (i) M/is Khandelwal Brass Industries.
Jamnagar, that the said inputs were put into use in the manufacturing of pipe
fittings and the residualsiwaste in the form of remnants and scrap generated,
during the manufacturing process; that the aforesaid brass scrap to the job-worker
M/s. Super Impex, for conversion of sgame into Brass Rods/Bars and opted not
to pay Central Excise duty and chose to avail beneft of exemption under
Notification No. 214/86-CE dated 25.03.1986; that the respondent has undertaken
to follow the procedure and to comply with the conditions prescribed under the
said Notification No. 214/86-CE dated 25.03.1886 and cleared the brass scrap
under cover of challans without payment of duty; that on conversion of the brass
scrap into semi-finished goods-Brass Rods/Bars, the job-worker Mis. Super
Impex, was required to clear the same on the counterpart of the challans, without
payment of Central Excise duty, that the job-worker prepared invoices under
Rule 11 of Central Excise Rules. 2002 and paid Central Excise duty on the value

of the scrap including job charges.

(il The respondent has availed the Cenvat credit on the invoices
Issued by the job-worker, though they have cleared the brass scrap to the job
worker without payment of Central Excise duty; that the sample copies of challans,
under which the respondent- principal manufacturer has sent the brass scrap 1o
the job-worker M/s. Super Impex and corresponding invoices issued by the job-
worker are submitted.

(i)  The respondent vide Challan No. 328 dated 21.02.2009 has cleared
generated scrap of 12484 Kgs. to the job-worker Mis. Super Impex and M/s,
Super Impex. after conversion of brass scrap. retumed the Brass rods/bars
1451.98 kgs. (after deducting burning loss of 768.42 Kgs.- appx. 5%) on the

following invoices and the respondent- principal manufaciurer, M/s E C Valves took
credit of the Ceniral Excise duty paid as under =

Fage Wo 4 of 12
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]
[invoice Na. Barss rods/Bars | Cenval | Credit | Enfry Ne & dare |
received avaied of s | I

b= | . 1 e _]
| 1357 dated 595.35#@'5 12924 | 132/24 02 2009 _l
| 24 02 2008 '
| 1408 date | 3643 Kgs ' 6,266 | 138/10.03 2009

1003 2009
| 1480 dated | 305 65 Kgs | 5309 | 146/23.03 2009
| 2303 2008
| 1483 dated 183 880 Kgs 6526 | 15030 03 20089
| 30.03.2009

(i) That the respondent has unauthorisedly availed the Cenvat credit

on the invoices issued by the job-worker which resulted into availment of Cenvat

credit

twice on recycling of generated brass scrap and was not in accordance

with the provisions of Cenvat Credit Rules, 2004, which can be explained from
the following illustration-

- The illustration is based on the invoice No 164 dated 08 06.2009
under which the respondent- principal manufacturer has receved 7608
kgs of Brass rods/bars. The purchase cost of the Bars/iRods were Rs
220/- per kgs. After the date 08062009 the respondent- principal
manufacturer has sent the generated brass scrap after quoting of Rs. 200/
per Kg. in the challans prepared. The ratio of generating of the scrap is
appx. 55% ( which has been obtained from the ER-1 filed for the month of
December, 2008, by the respondent- principal manufacturer, wherein,
3111 .323kgs. of brass pipe fittings. 47975 kgs. of copper pipe fitings &
5103 kgs. of brass scrap has been shown as manufactured Thus ratio of
scrap generated is appx. 61.7% {(5103 /(3111.323+47 975+5103)
However, for lllustration purposes, it is taken as 55% for calculation of
recycling it. (Exhibit -C Page 1of 1105 ).

- Thus taking the above ratioonuseof 760800 kgs of Brass
rods/bars, the respondent- principal manufacturer has availed Cenvat credit
of Rs. 13,792/~ and as per the ratio arrived, the generated scrap will be
418 Kgs. On further use of the said brass scrap of 418 kgs and sending it
to the job worker, the job-worker has to pay the duty and the
respondent- pnncipal manufacturer has to  avail the Cenvat Credit on
subsequent transachons as undear -

4

Page Mo Saf 1§



Appeal No VIOTEAZRAIRZDIE

6
| Brass Valu | Total | Bunin | Brass | Labour | Centr | value | Cenvat
SCrap & Valu | g Rods/ | Charg | al armved | available
generat (Rs | e Loss | Bars es@ |Excis |atthe | attheend
ed @5% | produc | Rs2N |8 Job- | of Principal
{in edat | -per duty | worker | Manufactu
kgs) |job- | Kg rale | ‘'send | rer Rs
worker' |
& and
i kge. L
418 | 200 | B3s0 | 200 | 3871 | 9927 | B24 | 93527 7707/
0 ' %
{Brass scrap will again be generated @55% of the Brass
rods/bars3e7. 1x55%=218.4 Kgs. ) |
3184 | 200 | 4368 | 1082 | 20748 5187 524 48@er | 4027 |
g %o |
" [Brass scrap will again be generated @55% of ihe Brass rodsibars 207x55%=114
L Kgs. )
2280 | ' 24|
114 | 200 0| s7| 1wo83| 2707 % | 28507 2,102
[Brass scrap will again be generated @S55% of the Brass rods/bars 10Bx55%=50
Kgs. )
1180 824
58 | 200 0| 205| s605| 1401 5% | 1320 1,088-
(Brass scrap will again be generated @55% of the Brass rodsibars 56x55%=31 |
Kgs. | J
_ 524 | i
31 | 200 | G200 155| 2045 736 % | 6936 5720 |
: . b - T | S |
{Brass scrap will again be generated @55% of the Brass rods/bars 28wb5%=16
Kgs. | .
| | | |
824 | I
18 | 200 | 3200 08| 152| 380 % | 3580 295/ |
[Brass scrap will again be generated @55% of the Brass rods/bars 16x55%=8 Kgs.
]
— 52" E—
g8 |200 1600 04| 76| 130 % | 1790 1471
Rs.15,938/
| Total .

Thus in addition to the Cenvat credit of Rs. 13, 792/- availed

initially by the respondent- principal manufacturer, he will

Qnce

again avail Cenvat credit of Rs. 15938/- on subsequent recycling
of brass scarp and conversian thereof to Brass Rods/Bars.

Page Mo Gof 12
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(v) The adjudicating authority has not appreciated the facts narrated in
the statement dated 20.04.2010 recorded of Shri V.D. Gojiya, Authorised
Signatory of the respondent- principal manufacturer, Mfs. E.C Vaives, wherein, he,
has inter-alia, categorically deposed that they used to send the brass scrap
under job-work challans, without payment of duty and received back the finished
fiob worked goods under duty paid inveices from the job-workers and have
availed the Cenvat credit of the Central Excise duty covered in the sad invoices;
that Central Excise duty paid on the removals of the semi-finished goods from the
job-workers end, is not admissible, when the assessee has opted for availment
of Exemption under the MNotificabion No. 214/86- C.E. dated 25.03.1986 and
removed the goods under job-work challans, and has not discharged any Central
Excise duty at the time of sending the brass scrap for conversion of same into
Brass Rods/Bars, that simultaneously, the job-worker has also given his consent
to the respondent- principal manufacturer to attend the work allotted: that the Job-
worker has paid the Central Excise duty on the value of the goods ( inclusive of
labour charges) per kilogram, that the job worker has no authority o pay the
central excise duty when the movement of goods are claimed and covered under
Motification 214/86 for exemption and hence cenvat credit can claimed by the
Respondent is in contravention of the Central Excise Law

(vij The respondent- principal manufacturer was well aware of these
facts right from the receipt of inputs, generation of the brass scrap from the
manufacturing process of the final products, and issue thereof to the job-worker,
receipt of the intermediate goods and dispatch of final manufactured goods, that
the ownership of the goods was remained with the respondent- principal
manufacturer only, since the generated brass scrap goods were nof cleared on
invoices. In spite of these facts, the job-worker Mis. Super Impex, had issued
nvoices and without any authority, the respondent-principal manufacturer has
availed the Cenvat credit, which was not legal and proper since, the job-worker
was required to charge the job charges only and in no circumstances they were
required to pay Central Excise duty on the wvalue of job-worked goods  Further,
while preparing the invoices, the job-worker, Mis. Super Impex, has not charged
any VAT [ Sales Tax, as such the transactions entered into between the job-
worker, Mfs. Super Impex and the respondent- principal manufacturer, Mis.
E.CValves, are not at arm's length and they have prepared invoices only for
transfer of Cenvat credit, which remained unutilized and accumulated at the end

of the job-worker,

(wvi)  The adjudicating authornty, without appreciating the facts narrated
in the Show Cause Notice, has dropped the charges levelled against the

Page Mo Taf 12 Hﬂ
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respondent by merely stating that they cannot be made responsible for
contravention of statutory or procedural requirements by a job-worker: that there is
no dispute that the duty has been paid at the Job-worker's end and the
assessment cannot be re-opened at the recipient end, that as regards reliance in
the decision of Hon'ble High Court in the case of CCE, Ahmedabad-| Vs. Rohan
Dyes and Intermediates Ltd {2012 (284) ELL.T. 484 (Guj.) the issue involved was
that the department has demanded reversal of Cenvat credit on the clearances of
duty paid raw matenals to the job-worker, whereas, the present case is entirely
different, as ‘the department has demanded the Cenvat credit wrongly availed
twice by the respondent- pnincipal manufacturer.

(vil) Thus, though the Central Excise duty was not payable on the
jobbed goods, being exempted vide Notification No. 214/86, the respondent-
principal manufacturer, while availing the Cenvat credit, has availed the Cenvat
credit of Central Excise duty at the time of purchase of the inputs, has again
availed the Cenvat credit on receipt of intermediate goods (Brass Rods/Bars) after
conversion of the generated brass scrap by the job-worker, that too when the
brass scrap was cleared without payment of Central Excise duty. Thus, it is a clear
case of avoidance of Central Excise duty at the respondent- principal
manufacturers end, which he accumulated in his Cenvat credit account, in-spite
of the fact that value addition in their case is almost 90 % (as per ER-1 retumn for
the month of December, 2008) (Raw Material cost of 307 488kgs. brass pipes
sold was Rs. 59.960/- {Rs.185/- (Rs.175/-+ Rs.20 labour charges) per kg. — Invoice
No. 1050 dated 11.12.2008-Exhibit-D} and the sale proceeds was Rs. 1,13,577/-
(1,13,577/- | 59,960 x 100)(Exhibit-C-Page 1 of 1 to 5), and the balance at the
end of March, 2011 was around Rs. 16.44 Lakhs. | copy of relevant page of
Cenvat credit register for the month of March, 2011 is placed as Exhibit -A Page 8)

(ix) In the present case, the respondent- principal manufacturer has filed
declaration and undertaken to follow all the statutory and  procedural
requirements and accordingly availed the benefit of exemption Notification No.
214/86-C.E. dated 25.03.1986 and not paid any Central Excise duty on brass
scrap generated and cleared to the job-worker's premises. Thus, once the
respondent- principal manufacturer Mis. E.C. valves, in the present case opted for
the said Notification, they should have barred themselves to avail the
Cenvat credit of the duty paid by the job-worker and any Central Excise duty paid
by the job-worker was required to be deposited with the Government only, under
the provisions of Section 11D of the Central Excise Act, 1844, The respondent-
principal manufacturer, in-spite of knowing these facts. has wrongly availed the

Page Mo 8.of 12
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Cenvat credit of the Central Excise duty, paid by the job-worker, which was paid
unauthorizedly and in contravention of the provisions of Cenvat Credit Rules, 2004
The Board's Circular No. 940/1/2011-CX dated 14.01.2011, issued on application
of provisions of Section SA(1A) of the Central Excise Act, 1844 s very specific
and clearly bars the Cenvat credit availed by the downstream units, when the
Central Excise duty has been paid on the exempted goods. Para 2 & 3 of the
Board's Circular dated 14.01.2011 are re-produced as under :

"2, It is further clarified that in case the assessee pays any
amount as Excise duly on such exempled goods  the same
cannol be allowed as "CENVAT Credii” to the downstream unils,
as the amount paid by the assessee cannot be termed as “duty of
excise” under Rule 3 of the CENVAT Credil Rules, 2004,

3. The amount so paid by the assessee on exempled goods and
collected from the buyers by representing f as “dufy of excise”
will have [o be deposited with the Central Government in lerms
of Seclion 110 of the Central Excise Act, 1944, Moreover the
CENVAT Credit of such amount utiized by downstream units
also needs lo be recovered in lerms of the Rule 14 of the
CENVAT Credit Ruies, 20047

(x) The Notification No. 214/86-CE dated 25.03.1986, under which the
respondent- principal manufacturer has cleared the raw materials to the job-
worker for conversion of the same into the Brass Rods/bars, has been Issued
under Section 5A of the Central Excise Act 1944, granting exemption from
payment of Central Excise duty. With effect from 13.05.2005, sub Section (1A}
has been inserted into said Section which clarifies that “where an exemption under
sub-section (1) in respect of any excisable goods from the whole of the duty of
excise leviable thereon has been granted absolutely, the manufacturer of such
excisable goods shall not pay the duty of excise™.

{xi) Also before availing of the Cenvat credit involved in the invoices
issued by the job-worker, it was incumbent upon the respondent - principal
manufacturer to venfy its genuineness of payment of duty, before taking such
Cenvat credit. Rules 9(5) and 9(6) of Cenvat Credit Rules, 2004 provided that the
“the manufacturer of final products or the provider of output services shall maintain
proper records for the receipt and consumption of the inputs, capital goods, and
input services in which the relevant information regarding the value, tax paid,
CENVAT credit taken and utilized, the person from whom the inputs, capital goods
and Input service has been procured is recorded and the burden of proof
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regarding the admissibility of the CENVAT credit shall lie upon the manufacturer or
provider of output service taking such credit’

{xil) In view of the above, the respondent- principal manufacturer M/s. E.C.
Valves, have acted in contravention of the provisions of Notification No. 214/86-
CE dated 25.03 1986 and have availed the Cenvat credit wrongly in contravention
of the provisions of Cenvat Credit Rules, 2004, which has resulted into double
benefit of availment of Cenvat credit, on the same recycled goods viz. generated
brass scrap. As such the respondent- principal manufacturer was liable to pay
lreverse the Cenvat credit wrongly availed along with interest thereon as provided
under Rule 14 of the Cenvat Credit Rules, 2004, readwith Section114 of the Act
and were also liable for penal actions as proposed in the Show cause Notice
dated 28.03.2011.

4. Personal hearing in the matter was held on 25.04 2017, which was
attended by Shri Dinesh Kumar Jain, C.A., on behaif of the appellant. Learned CA
gxplain the case and submits that duty cannot be reassessed at input recipient
end. He makes written submission and submits case law of M/s Rohan Dyes &
Intermediate Lid reported at 2012 (284) ELT 484 (Guj). In their written submission
dated 25.04 2017 referred the adjudicating authority's observation at Para 4.3 of
the impugned order and submitted that the depariment have tried to re-open the
assessment of duties paid by the job-worker at the recipient's end which is not

permissible in law.

5. | have carefully gone through the facts of the case, impugned order
and submissions made by the appellant in ground of appeal, additional
submissions and records of personal heanng. The issues involved in the present
matters order is that whether the Cenvat Credit of duty paid by the job worker
was rightly availed by the Respondent assessee or otherwise.

6. On examining the entire issue | observe that the appellant
department has raised the issue of movement of goods for job work under
Notification 214/86-CE dated 25.03 1986 opted and exemption claimed by the
Respondent and its job worker. It is vehemently argued that by adopting such
methodology of paying duty by Job worker and claiming Credit is un-authorized
accumulation of Cenvat Credit on same guantity of inputs for which they have
availed the Credit initially. The facts remained un challenged is that at the one
hand, each time inputs cleared by the respondent do not bear any duty. on the
other hand it returns with duty payment. | further observe that nothing on record to
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suggest that the job worker has paid the duty in cash. By presenting illustration of
entire cycle of input being sent for job work and it's credit, the department has
raised very valid point that the Cenvat credit is being accumulated on same input
again and again as much as the same is being sent by the Respondent for job
work and not cleared on payment of duty. The appellant department has submitted
calculation chart of Cenvat Credit available to the Respondent where the job
worker has adopted the value which also represent and includes the valus of
inputs supplied by the Respondent to pay the duty and not restricted to the job
charges only. It is worked out that at every Recycling stage of same brass scrap
credit was being claimed more than that of initially availed by them. Therefore, |
find merit in appellant department's plea to claim that the invoices were used only
for transfer of Cenvat Credit which remained unutilized and accumulated at job
worker's end. This facts are also not challenged by the Respondent. | further find
that the clearance made by the respondent by opting for notification No. 214/85
CE, the respondent has knowledge that the goods will return under Job work
challan and not under duty paying documents and hence duty paid by the job
worker at his own volition 1s not the duty for the purpose of claiming cenvat credit
by the Respondent. The respondent erred in referring Para 4.3 of the impugned
order as much as to claim that they i.e. Respondent are least concerned with the
contravention of provisions of Notification No. 214/86 by the job worker and hence
fails to comply with the Rule 9 (5) of the Cenvat Credit Rules, 2004. It is very
pbvious that the assessment under Notification 214/86 involves both, the Principal
and the job worker and can not be seen in isolation for convenience at either end
Inputs cleared by the Respondents are assessed under 214/85-CE until it returns
to the unit as otherwise it ought to be cleared on payment of duty. Thus, issue of
recpening of assessment does not anse and | do not find valid objection by the

FRespondent

7 | further find that the appellant department has nightly pointed out
that the issue involved in the case of M/s. Rohan Dyes and Intermediates Lid
{(212(284)ELT 484(Guj) is not applicable in the instant case as much as issue
involved in the said matter was that Principal Manufacturer was asked to reverse
the Cenvat Credit initially availed on the inputs cleared as such by them for job
work. Whereas in the present case Respondents have cleared generated brass
scrap, an excisable manufactured goods cleared under Notification 214/86-CE
dated 25.03.1886. In that case Hon'ble High Court was not considering a situation
where excisable goods were cleared under Notification 214/86, Further, in the said
decision Hon'ble high court has given in different backdrop and relied upon a
Supreme Court's decision in the case of International Auto Ltd (2005(183) ELT
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23{(SC) which is in relation to inclusion of value of free supply of inputs received
by the job worker wherein issue of Modvat claimed by the supplier was discussed.
The decision by the Hon'ble High Court is given with regard to credit on inputs
sent for job work. To better appreciate the facts. relevant portion of the decision of
Hon'ble High Court in the case of Mis. Rohan Dyes and Intermediates supra is
reproduced below:-

AN e wppdy e afaresald peincivle b e facts of the precemd case, there i oo dispine
Fivier el o N mickivad scheme, i i the imodvad of sl el product swilidch woslid
Bave no dmclinde the cort af the gl amd B respect of wilch Madhat oredit could be
Fekerr ot v Homie o wlvaramce o the final prodect and B, e ole facts of the present
cove, e Tribwnad rightly rejected e coomtention of the Reveine el the respondens
whondd Furve reveesed the Cenval credi? faden before semding the goods fo tre feb wearkar
siree phe fob warker hod sof followed the procederee of fof wiek, it oo mof e o of
place to mordion fise thar that wilva? was earlior provicden comieimend G Rule 37Fi2i0h i
evaciiy the proset proviion of Bule 0341 of the Cenvad Crealt Riedes, 2004

Thus, the Hon'ble High Court's decision was given in different set of facts and in
different context. Hence, it can not be made applicable in the present case on
hand,

B. In light of the above discussion, | hold that the Respondents are
liable to pay/ reverse the Cenvat Credit under Rule 14 of the Rules readwith
Section 11A of the Act and also liable for penal action as proposed in the Show
Cause Notice dated 2803.2011. | therefore, set aside the impugned order and
allow the appeal filed by the appellant department.

] IR AT Zor F g e & Proenr suies oS & B e

g. The appeal filed by the appellant stands disposed off in above terms.

J'_J,a-ﬁ,'._.i- :‘1‘
(FAT )
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By RP.AD.
To,
‘1 | M/s. EC Valves, Ta % ar ares
Plot No. 4239/4240, ¢ ¥
GIDG Phase-Il, THlE F ¥II%/We
| ?"’Ed- S 3 & Al e
! | amnagar. . S

1) The Chief Commissioner, Central Excise, Ahmedabad.

2} The Principal Commissioner, Customs and Central Excise, Rajkot.

3) The Assistant Commissioner, C Ex & Service Tax Division , Jamnagar
4) The Deputy Commissioner, Systems, Hg. Rajkot.

5) The Superintendent, C Excise, Range-Il, Jamnagar.

6) PA to Commissioner {(Appeals-lll), Central Excise, Ahmedabad
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