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6,ffr{ ridq, Jqqd (3tfrFo, {tf,6tc rqnr qfra /

Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

3rF{ ry{d/ r,q.tr JflI€/ Jqgqfii sdrq-fi 3ir.q{d, Adtq 3:icld g6/ *'drd6{, $fr+t / dr{f,rR / 4i$Errl (.4RT Jq{fafua tt

{ 3flt?r i' iF-f,: /

Arising out of above mentioned OIO issued by Additional/JoinUDeputy/Assistant Commissioner, Central Excise / Service Tax,

Rajkot / Jamnagar / Gandhidham :

3f+ffiAt & cffi 6I arrl lcl rtdr /Name & Address of the Appellant & Respondenl :-

M/s. Sardar Sarovar Narmada Nigam Ltd., Block No. 12. 7th Floor New Sachivalaya

Complex, Gadhinagar - 382 010,

aq 3flter(3{$'i{) t afud n'r'* -qB ffifud att* d'sqqqt. clQ6rtr I wftifl"r & rrnT 3rfifr ar< F{ Fqar ttl
Any person aggrieved by this Order-in-Appeal may file an;ppeal to the appropriale authority in the following way.

ffat rrs ,q-drq rflrd lrds (ii trcrfr{ 3{q$q nEren{'r * ciA 3rffd, *;frq ricrE 16 3rF}Gq.F ,1944 8r qRr 358 t
3iadd.(q Ed 3,fih{n: tgsa fi qRr 86 +.}idrtf, ffitu-d;rrld Er ar Fr& t r/ -

Appeal to Customs, Excise & SeNlce Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86 of the

Finance Act, 1994 an appeal lies toi

-,fi-6{Tr {fli6d t sFFrd gtff {rrn Sfi 116, tr+a 3icrad Ti6 !d tqr6r 3{ffiq arq1fuf{sr fr l4rtc S-6, a-E EqiF a
z, rm. *l qrq, d5 ffcff, 6t *r fr s]idc l/"

The special bench of Customs, Exaise & Service Tax Appellate Tdbunal of West Block No. 2, R.K. Puram, New Delhr in all

matte(s relatrng lo classitication and valuation.

rq+r qffr.&d 1ia) ii {fl,( rrc arfrf,} + 3raEr rrc gri xqi frtIgIR,, }ia+q riqr4 ?fffi rq tflF{ }ffi;TrJfftJsrr
(m?) fi cfr'{F ci+q SFdrI, , affrq rd. .flfr lrd rs'at rrrerari- ll..tt +l +t 3r;l rBq ,/

io rhe West regional bench of Customs, Excde E Service Tax Appellate Tnbunal (CESTAT) at, 2"d Floor, Bhaumali Bhawan,

Asarwa Ahmedabad-380016 in case of app€als other than as mentioned in para_ 1(a) above

}ffiq rqrfurrq t'{{er Jrfifr Effid nai fi ?T +Ao 5,qe fffi (3rftd) ffi, 2ool. t fr{ff 6 6 irf,ie hriftd f$t'
,ri c-{r ee r + qr{ cfu t rd F+tr srar aittq I frfr t rq t FF r.+ cfi + FFr, EdT tflE ?fe $ ,i.l ..q1?frEa
,k rn{l rt{| sstar. wc s drs qr tF$:Fr. 5 drct ItIq rI 50 ar rq(, F:r S{ltilr 50 Frg rcq ]- 3{Qa f d rqrr: t,oooi-

Fct. 5.ooo/- rfr rrrrsr to,ooo/. xqq Er fftrifud qrr sfF Sl cfi TiTri +'tl fft]tftd ?fm 6I irJrdri. sd'fi'a }Iffiq
#irnffi A rnot + rrr"- rere-, t ;rrx t fiFfr eft siift-;r6 eh t, f6 -dra srt ffi? +n sIE eqFr Fe;'qr ?Idr alid! |

,&na grcr 6r rrnra, *i *r rs crsr ,i EtdT EGc rdi $iifud 3rffiq arsf+r{- $ ,n€r Frd t I EFra }fe (R snii{) 6
A" rr.*re-q, *'€I.r 500t Fq(r +r Eq5'td e.a, qfrI 6{7r Fhr t/

The appeal to the Appellate T bunal shall be filed in quadruplicate in fo.m EA-3 / as prescribed under Rule 6 of Central

Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.

1,OOO| Rs.50001, Rs.10,000/- where amount of duty demand/interesypenalty/refund is upto 5 Lac-, 5 Lac lo 50 Lac and

above 50 Lac respectively ifl lhe form of crossed bank draft in favour of Assl. Registrar of branch of any nominaled public

sector bank of the place where the bench of any nominated public sector bank of the place where the bench of lhe Tribunal

is siluated. Applicalion made for grani of slay shall be accompanied by a fee of Rs. 500/.

3rffiq alqrR-fiq * sffcT 3rqrd, ia-a 3rfuf;i{F, 1994 +r qRI 86(1) + 3id+d +qr+{ h{{E[el, 1994, * ATff g(1) } da
fiifrf€ n{I s.T.-5 ,i sR cffi * ff dr sinfr (ti Js* srlr h'8 ]Irtrl + lf5c arff-fr #r ,rS d, ,s6r cft' srrr ,i {idr;r 6t
{rafr d cE qfr FFrB-d Frff a1Bq) 3+{ {*t € 6ff t 6F \.a eF * anr, 16 sqi*{ ar Fi" .-]Irfr fi pi4 ]Jr{ irarqr rrq

#ar rq(. s ans qr rss Fq 5 i{rs .{(' qr 50 drE sc\a *F $!rEI 50 dr{{ 5qg t 3r1t6 t d FFrr: 1,0001 sq}, 5,0001

fq4.rrro to.oool. dqt ar F$f{a aFr rrF *r qF riErn Etl nqifta t-.4 +1 {,rJla. aiafuc }ffiq arqrtu€rfl & ,r'@ }
rFr{+ {frFsR + 4r{ t ffi :fr qrdffi afr fi "E {dF- Jrtl fuiffid ffi 9rq? rsq' +-q qra- ErFF! | gffid irlFa +r ,'7lirq.
f+ +t :tF rnql t ar qlidtr rdr Edfud 3r{rdiq +l ?nsr RIa t | €l7ri 3rrarr 1€ ri-I1 +, Rq Jri6 -rr i fl'u
500/- {qq 4r FEfR:d 16 qFr 6Gn fi.n t/

The appeal under sub section (1) of Seclion 86 of lhe Finance Act, 1994 to the Appellate Tribunal Shall be filed in

quadtuplicate in Form S.T.5 as prescribed under Rule 9(1) of lhe Service Tax Rules, 1994, and Shall be accompanied by a

copy of the order appealed against (one of whlch shall be c€.tified copy) and should be accompanied by a fees ol Rs.

10OO/- where the amounl of service tax & inter'est d€manded & penalty levied of Rs 5 Lakhs or less, Rs.50001 where the

amouflt of service tax & inleresl demanded & penalty levied is m6re lhan five lakhs but nol exceeding Rs. Fifiy Lakhs.

Rs.10,000/- whe.e the amount o, service tax & i.terest demanded & penally levied ;s more than fifty Lakhs rupees, in ihe

form of crossed bank draft in lavour of the ,qssiglant Registrar of the bench of nominated Public Sector Bank of lhe place

where the beflch of Tribunal is situated. / Application made for granl of stay shllll be accompanied by a fee of Rs.500/-.
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(ii)

(c)

(i)

(i)

(v)

(ii)

(iii)

(iv)

E-a 3{Flffqs, 1994 A rrriT 86 4t Jq-rrRBt (2) !?i (2A) }' 3i ird.d fi rrSt 3rfi-s, d-qr6{ l:lTff{rff, 1994, + fr{ff 9(2) lri
9(2A) t ral Fnifua q.ri S.T..7 p fi ii qant Ir{ ]-s$ pRr 3lT:-ff, #ffq jdc,.( ,JF 3rlr{r 3nzfi (sq-O. };ftq rffi( q6
Efia qfrd ].zrr *r qfrqi t .? +t tFJi t !.fi ctr qarttd ffr arf6,1 :ltr :nq# rdl1r €Erq; 3aq+a lrrrat fq'qffi, *e?q
rqrd qt6i C-drni, -t j,ffrq -drqrOETEr al 3{ri(fr eS r.i 6'frdlr }} atd 3rEei 6r c? f ET!, r ii.a +-r* n'r I
The appeal under sub section (2) and (2A) of lhe section 86 the Finance Acl 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order
passed by the Commissioner authorizing lhe Assistant Commissioner or Deputy Commissioner of Central Excise/ SeNice Tax
to file the appeal before lhe Appellate Tribunal.

frffT irliai, +ffiq 5;c'r{ flFF r.d }fd16-r xqffiq crft-fror (+€lc) * cfi 3r$"i * ErJr* C d;dis riqr{ rt6 3rfuff-{E{ 1944 *r
tr|d 3ir,6 6:la:ia ;r €r tffiq xfuFqn, 1994 d rrrr 83 i' ].djiF t-ar+{ +f $.ET{ + 7rg t, EE yrtr" fi cfr.3{+#q
qrnE:r i $irE fiE x;r. jEr( rl.-/Tdt +{ ffiT 6 t0 c?ird (101;t. air nr4 Ed B-Sr'fr.Eriea.t, qr af,ar, rs &-{F ]rrler
ffi; l, +, T.riIIo trqr fl-!, a-rd B, FE rnrT tr jrdriF aFr B arf Er& 3{dld-d aq ffn rp r(19 r"\. g;rE"^, a Etr

ffiq raqI{ etffi (.d' +dr6r t 3i ,td "ffiq fuq 4\' ?fa.' d G-E rna- t
(i) mIT rr 4iiidrar+a
(ii) i-dis frrr 4I ff rrS rmra nilf
(iiD *rie frxr ffi * fr{F 6 + iidfla lq r€n
- a'sH {6 l4j is t'r{r + c131na ffi-q ({i. 2) 3iftff'{fl-2014 * JTilr t {4 ffi'3rqrftq'erffi + satT ifsRntra
er?rfr rS lii nqrd +i aq 4fr d"n|/

For an appeal to be filed before lhe CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Acl, 1994, an appeat against this order shall lie belore the iribunal
on payment of 10% of the duty demanded where duty or duty and penally are in dispute, or penalty, where penalty alone is in

dispute, provided lhe amount of pre-deposit payable would be subjecl to a ceiling of Rs. 10 Crores,
Llnder Central Excise and Service Tax, "DLrty Demanded' shall inclLrde :

(i) amount determined under Seclion 11 Di
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable unde. Rule 6 of the Cenvat Credit Rules

_ provided fu(her thal the provisions of this Section shall not apply 10 the stay applicaiion and appeals pendinq belore
any appellaie authorily prior to the commencement of ihe Finance (No.2) Act, 2014.

sl{a srdr{ 4i :-{tEvr slifi :

Revision appllaation to Govemment of lndia:
tq iTiii *l "atnrD: 

qrB6r ffia rao- r, *dtq riord ?|6 ,ft.F.?'a, 1994 + rnrr 35t r + s.Iff ciafi + rd.iia jrdr

{fu. e-r= ri+n qfriH:- jrtrfd E{ri. ft-i. Ertrq .rsta 
"irrq. 

d!ff pft'd, .tdfi arc rda. {Fq e*. rg a"*-if'ooor, +i
Ffi-qr ardr rdTl /
A revision applicalion lies lo the Under Secrelary, to lhe Government of lndia, Revision Application Unit, Ntinislry of Finance,
Deparlment of Revenue, 4lh Floor, Jeevan Deep Euilding, Parliament Streel, New Delhi-110001, under Section 35EE of lhe
CEA 1944 in respect of the following case, governed by first proviso to sub-seclion (1) of Section-3sB ibid:

,EFrfr*qi{itT€qrd+arFdd'.i-Fi{€sraffiaE{+tFidFr{sdtrgRz16}qrrard+Etfaqrffi:Fsarr€.Idql
Ft.Bct'c+ tlE1r- T t'{q,t trs'{ ,tE qd4Fa 6 EiTi, sr fun} dE'r 7rF n qr dsRor,t Frd + s{s{q * etrrF, qd 4-r@rfi cr
F.S siER z16 F flrq- a a+ird t atH xt/
ln case of;ny loss of gtods, where lhe loss occurs in lransit from a factory to a warehouse or to another factory or from one
warehouse io anolher during lhe course of processing of the goods in a warehouse or in slotage whelher in a factory oa io a

Hnq + aT.6r Bdt {rdq qr- Etr d fua ai{ G am *'iifuur Ji eq4a 6.n qrf, c{ nt 45 t-ffq ]?qr( rJ6 t gd (frid) +
4-r+ d'. n ,rrGr a Erfl jirtr rsl ur str +i fu,a & adt Ft i
ln case of rebate of duly of excise on goods exported to any country or terrilory oulside lndia of on excisable male.ial used in
the manufaclure of the goods which are exported to any country or lerritory oulside India.

lft rvra tle 6r rflara fu\' lsar fird +' qrE{, ic'rd qr t:rd a} qtfr fuia lfrqr 4qT tt /
ln case of goods exporled oulside India export to Nepal or Bhutan, withoul payment of duty.

q"?d= t.r'r{ t' iiqr{d ?16 h e-,-aa t 
"\' 

dt E{E iffc i.€ 3rjif,IqT (d fs# GFla ctGr,'r/i & ;rF. r6a e r$ fr It{ tt$
.ftrr sr:noqa rrifpr &'rarr C+ j'tuG-{F ta. ij, rgse fr $.tl 109 fi edRr i*{. *t -* artrs j'ir; srrq-faD qr ar flE ji
qriad Ar 4t tti
Credit of any duly allowed to be utilized lowa.ds payment of excise duty on final products under the provisions of this Act or
the Rules made lhere under such order is passed by the Commissione. (Appeals) on or after, the date appoinled under Sec.
109 o{ lhe Finance (No.2) Act, 1998.

3cTtff 3rrid;fr 6r d cft-qi cq{ {isc[ EA-8 ii, it 6r a*ltq rccl{a Tc6 (}tt- ) fi-fEr{ff, 2001, +, fr{ff 9 * tiTfd Eaft[.c t,
aF ]{rA?I i TiiwT + 3 frrd + sa4a fi 6r* nrl6( lq{r+a 3ntaa" i €iq T lnen a }q-fr 3ntsr fr A cfrqi frdrd 6r fr
qG(.t frFr A +fic racE sl6 J{Bff-ry, 1944 & trRr 35-EE + d6i ftfft-d T6fftrarifr6€rrq +d-(q{TR-6 fiela
f,drd Si are] qGqr / -

The above application shall be made rn duplicale in Torm No. EA-8 as speafied under Rure. 9 ol Central Excise (Appeals)
Rules, 2001 within 3 monlhs from the date on which the order soughl lo be appealed againsi is communicated and shall be
accompanied by lwo copies each of the OIO and Order-ln-Appeal. ll should also be accompanied by a copy of TR-6 Clrailan
evjdencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under l\,4ajor Head of Account.

y:{nHsr 3nd-ca & prt ffiEd EEtrlrd ef6 4t ]rarrfi fi sffi srRT I

fr rirra 16q qq; 4s srt oT f{i Fr Ft al "rI} 200/- 6r Trr.rd G,-qr ru :r-r zfi risra r+r rq d]€ sri t Frdr d d
Eqt looo -i Fr elrrdrfr B-qr 3.fir I

The revisron appTrcatron shalt be accompanied by a fee of Rs. 2001 where the amouni involved in Rupees One Lac or less

and Rs. 10001 where the amount involved is more than Rupees One Lac.

q? 5E Jrren n 6€ E xr*t Er Errter ? ;.l crar4 rIF 3ne"rr 4, fis rli4 +r tri-ra, :€< ar t f+-q- a'ar qrF, EE a:a +,

FrF S' rF t' ?sr qdi 6Tt t ffii * frT q{fiRrfr' 3lffifq qrtfnIo- ;n r.+ .xiia qr dr#q E 611 6t !-6 JrI].i ]},'qr i T e /
in c5se, if the order covers vafious numbers of order- in Original, lee for each O.l.O, should be paid in the aforesaid manner,
nol wilhslanding lhe fact thal lhe one appeal to the Appellanl Tribunaj or the one application lo ihe Cenlral Gou. As the case
may be, is {illed lo avoid scriploria work if excising Rs. I lakh fee of Rs. 100/- for each.

nlrrseitu'r -rrsras erB vtuAEs rq75, *-g{qfr-t & 3rdsR {d :ntT gd Er"r 3ntn €r cfr s{ Aqift-J 6.50 Eq} +T
qrqraq ra ftf+-c *r EtdT srfasl i
One copy-of applicalion or O.l.O- as the case may be, and the order of lhe ad;udicating authorily shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-l in terms of the Courl Feo Ac1,1975, as amended.

{tal ?tFs, i+a r.cE rtffi ad €-dTfi 3rq-&q arq,fuf{ur (6d frE) lM, 1982 C sflrd qd 3ra riqFrrd fiTsi +'f
qffiE €ia o-d M 6 3itr fi tqrf, jrrfifi-c F*-ar 

"T 
tt /

Attention is also invited to lhe rules covering these and other related matlers contained in the Customs, Excise and Service

Appellate Tribunal iProcedure) Rules, 1982-

-.q gS-S-q c'rffi 4t 3J$d Erfua 6{i t drifuf, eqrqfi, B-qd 3ik raradF crdqriTi + fi\', 3{OaBfi BsFftq aaqrac
www.cDec.gov.rn 6t (i3I q-Fd 6 I /

For the elabolate, detailed and latest provisions relaling to filing of appeal to the higher appellale aulhorily, lhe appellanl may

reler to lhe Deparhellal websrle www.cbec.gov.in

{vi)

(D)

(E)

(F)

(G)
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::o ER. IN - APPEAL ::

M/s.SardarSarovarNarmadaNigamLtd',BlockNo'12,7thFloor'New

sachivalaya complex, Gandhinagar - 382010, (hereinafrer refeffed fO as "the

appellant,,) filed three appeals, as detalled in Table below, against respective letter/

communication/order-in-original (hereinafter referred fo as "the impugned letterst

issued by the Assistant commissioner, Service Tax Division, Gandhidham (hereinafter

referyed fo as"the lower authorityJ. Since, the issue involved is common in nature, I

proceed to decide all three appeals through common order'

2. The brief facts of the cases are that the lower authority vide the

impugned letter dated 28.08.2017 refused to entertain the aforesaid refund claims filed

by the appellant, inter alia, stating as under in the impugned letters, all dated

28.02.2017 :

" In this context, vide your reply dated 13/01/2017 and during

personal hearing submiffed that filing of refund claim amounting to Rs'

1,0569,649/- dated 11/08/2016 includes an amount deposited to the

depaftment under reverce charge mechanism for work contract and

amount of service tax reimbursed to the contractor in resped of work

contnct entered by division with contractor who fails under the jurisdidion

of this office.

In view of the above, it is observed that the entire amount of

present refund claim i.e. (i) Rs. 13,58,876/- [ (ii) Rs. 34,99,712/- & (iii) Rs.

23,22,156/- J is included in earlier refund claim filed for (i) Rs.

1,0569,649/- (ii) Rs. 1,94,5d594/- A (iii) Rs. 1,94,5$594/- J which was

entirely rejected vide OIO No' 5T/.429/2016'17 dated 2B/10/2016 [OIO

No. Sf/$U2016-17 dated 2S/1A/2016J. Thus, the once refund amount

has aheady been adiudicated cannot be adjudicated twice. However, you

have only remedy remains is to file appeal before the proper appellate

authority against OIO No. 57429/2016-17 dated 2B/10/2016 IOIO No'

5T/431/2016-1 7 dated 2B/1 0/2016J. "

In view of the above, all documents submitted vide your refund

clain fited on 25/10/2016 are retumed herewith as the same cannot be

adjudicated again.'

Sr.

No.

Appeal

No.
Impugned Letter No. & Dt.

Amt. of refund

rejected (in

Rs.)

Earlier rejected vide

OIO No. /
all dated 28.10.2016

1 4712017 Service Tax/Div/Refund-

M 201 269 - 28.02.20t7
13,58,8761-

sf 142912016-L7

2 48120L7 Service Tax/Div/Ref und-

Mi 2016 270 - 28.02.2077
34,99,7121-

s-il42912016-77

I 4912017 Service Tax/Div/Refund-

Miscl20L6l27r 28.02.7017
23,22,t561-

5t143U20t6-17

Page 3 of 7
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3, Being aggrieved with the impugned letters, all dated 28.02.2017, the appellant

preferred appeal before this authority, inter alia, contending that the lower authority

has erred in stating in the impugned letters that the entire amount of refund claim were

included in the refund applications which were rejected previously; that introduction of

Section 101 of the Act has given the appellant a right to claim refund of service tax

which has been deposited by them and in fact borne by them on Work Contract

services received by them during the mentioned period; that they had borne the Service

Tax on work contract services received by them in two manner, (i) by way of Service

Tax deposited under reverse charge mechanism, and (ii) by way of paying an amount

of Service Tax as reimbursed to the service provider; that the refund applications which

were filed earlier shall stand withdrawn, because they had filed fresh refund application

dated 25.10.2016; that the Assistant Commissioner passed an order in respect of earlier

refund application without providing any opportunity of being heard; that had

oppoftunity been provided, they could have withdrawn the application; that the

appellant had also made declaration in reply dated 11.01.2017 that they are not going

to take any further action in respect of the OIO rejecting refund claim as the fresh

refund application of the appellant had already been admitted by the Department on

2s.10.2016.

4. Personal hearing in the matter was attended by S/Shri Yash Shah, and Vedant

Raval, both CA wherein they reiterated the grounds made in the appeals. Personal

hearing notices were also sent to the jurisdictional Assistant Commissioner, however,

none appeared from the Department.

Fin d ings: -

5. I have carefully gone through the impugned orders/letters, Appeal memoranda

and written as well as oral submissions made by the appellant. The issue to be decided

in all three appeals is whether the refund claims filed by appellant are maintainable and

enteftainable before the lower authority, or not.

6. The lower authority has rejected the refund claims flled by refusing to entertain

the same on the ground that Orders-in-Original dated 28.10.2016 vide which the

aforesaid refund amounts were rejected in the first place, have already been issued by

rejecting the refund claims. The impugned letters state that once the refund claims

have already been adjudicated, it cannot be adjudicated again since the matter has

already attained finality.

Page 4 of 7
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7. I find that the appellant has also accepted in Appeal memoranda that they have

not preferred appeal against the Orders-in-Original, vide which their above refund

claims were originally rejected by the jurisdictional Assistant Commissioner, Service Tax

Division, Gandhidham but against these letters.

7.1 I find that the refund claims rejected by the lower jurisdictional authority through

some Orders-in-Original cannot be reopened by the appellant without going into appeal

against these Orders-in-Original. It is a well settled legal position, in light of the

Iandmark judgment of the Hon'ble Apex Court in the case of M/s. Flocks India Ltd.

reported as 2000 (120) E.L.T. 285 (S.C.) the issue has attained finality. The relevant

poftion of the judgment is reproduced as under :-

"10. Coming to the question that is raised there is little scope for doubt
that in a case where an adjudicating authoity has passed an order which

is appealable underthe statute and the party aggrieved did not choose to
exercrbe the statutory ight of filing an appeal, it is not open to the party to
question the conectness of the order of the adjudicating authority
subsequently by filing a claim for refund on the ground that the
adjudicating authoity had committed an error in passrng his order. lf this
position is accepted then the provisions for adjudication in the Act and
the Rules, the provision for appeal in the Act and the Rules will lose their
relevance and the entire exercise will be rendered redundant. This
position in our view, will run counter to the scheme of the Act and will
introduce an element of unceftainty in the entire process of levy and
collection of excise duty. Such a position cannot, be countenanced. The

view taken by us also gain suppori from the provision in sub-rule (3) of
Rule 1 1 wherein it is laid down that where as a resu/l of any order passed

in appeal or revision under the Act, refund of any duty becomes due to
any person, the proper officer, may refund, the amount to such person

without his having to make any claim in that behalf . The provision

indicates the impoftance attached to an order of the appellate or
revisional authoity under the Act therefore an order which is
appealable under the Act is not challenaed then the order is not liable to
be questioned and the matter is not to be reoDened in a proceedinq for
refund which if we ma term it so is in the nature of execution of a
decree/order. ln the case at hand it was specifically mentioned in the
order of the Assisfanf Collector that the assessee may file appeal against
the order before the Collector (Appeals) if so advised. "

IEmphasis supplied]

7.2 Therefore, once any quasi-judicial proceedings have attained flnality by way of

passing an adjudicating order, it cannot be reopened without going in appeal against

that adjudication order. In the instant case, undisputedly Orders-in-Original dated

28.10.2016 relected refund claims and these Orders-in-Original have not been

challenged/appealed against and the appellant again filing refund claims for same

claims/amount before the same adjudicating authority. This is not permitted in law.
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Therefore, I find nothing wrong in the impugned letters returning the refund claims and

hold the letters correct, legal and proper,

7.3 Before parting with the issue, I would also like to refer to the judgment of

Hon'ble CESIAT in the case of M/s. Ericsson Communications Ltd, reported as 2012

(281) E.L.T. 95 (Tri. - Del.) wherein it has been held as follows :-

'7. The question required to be addressed in the present appeal is as to when

the earlier order of the Chief Commissioner was passed on 4th Jan. 2005
accepting the impugned order of Commissioner and the Board did not pass any
orders for review of the impugned order till 19th July 2005. It is only
subsequently that the Board ordered for placing the matter before the

Committee of Chief Commissioners for review. This happened on around
l9/20th July 2005, when new provisions of Section l29D were introduced with

ffict from 13-5-2005 requiring review by a Committee of Chief
Commissioners. The question is as to whelher the subsequent introduclion of
law introduced vide the amended provisions of Section 129D with effect from
13-5-2005 is retrospeclive, so as to apply to all the previous cases where the

matter has already attained finality. Adminedly, in terms of the unamended
provisions of Section 129D which required a review by the Board, no action
was taken in the matter. Such action was required to be tsken by the Board
within a period of six months but not beyond the period of one year from the

date of passing of the order by Commissioner. The Chief Conmissioner having
accepted the order on 29th August 2004 and having intimated the above

acceptance to the Board and the Board having not passed any order for
revlew, it can be safely concluded fiat the matter hod attained finality. As such,

we are of the firm view that once the matter attdined finalitv in terms of the

6

ov$lons o law which were revalent durin the relevant ert an
subsequent chanpe in the law requirins review bv Committee of Chief
Commissioners cannot be applied relrosoeclivelv to the matters which have
alreadv altain ftnalitv and the same cannot be reopened. There is nothing tn
the amended provisions of Section 129D to reJlect upon the fact that the same

would apply retrospectively. Such procedure prescribed in the Section l29D
would be applicable with effect from the date of amendment carried out in the

said Section which is I 3-5-2005. As such on the said issue itself, we are of the

tiew thdt the subsequent reference of matter to the Commitlee of Chief
Commissioners in terms of the amended provisions of law, itself was not in
accordance with low.

8. lle also further find that the Chief Commissioner having accepted the

order of the Commissioner, subsequent review of the same by the Committee of
Chief Commissioners wos not called for. The Tribunal in the case of C.C.E.,

Ludhiana v. Global Money - 201 I Q2) S.T.R. 422 (fri.-Del.) has held that

once an order stands accepted by the proper fficer, a subsequent overruling
of the same in terms of the directions given by the Review Committee cannot be

accepted as sufficient reasons for condonation of delay inasmuch as the same

may lead to reopening of many cases where appeals were not filed by the

department, as a result of conscious decision. Similarly in the case of C.C.E. v

Madura Coats - 2007 010 E.L.T. 86 Qri.-Chennai), it was observed that once

a decision is taken by the Commiltee of Commissioners to the elfect that no

appeal is to be fi
and reyiewins of

led, the sqme at
the same cannot be Dermitted. Applying rhe ratio of the above

decisions in the present case, we find that the impusned order havins been

accepted by the deDartmenl subseauent review of the same bv a Committee

ined noli and the subse uent reo nln

that too with divided o tnton was neither ustt ed nor warranted. Once a

conscious decision is taken on lhe lesalitv or otherwise of an order passed by

the odiudicatins authoritv, whethe r such decision is risht or wrons. the

the iurisdiction which standsubsequent ovenulins of the same in exercise of
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conferred subse ouentlv and whic hwas not available irt the relevant time can be

said to be asainst all the basic orincinles of law and iurisnrudence. "

I Emphasis supplied]

7.4 It is, therefore, very evident that the proceedings concluded validly and

legally under quasi - judicial proceedings by way of passing adjudication order cannot

be re-opened unless and until the adjudication order is challenged/appealed at the

higher forum.

8. In view of above facts and circumstances, I uphold the content of the impugned

letters and reject all three appeals filed by the appellant.

9. sffi 6-{rrr E-S frI rB erffi mr ftqcrrr 5q}656X6 q f+qr ardltt

9, The appeals filed by the appellant stand disposed off in above terms.

t-.;1fi.it:
r tr -;r i r,j:.ti.i-x

\1...

)N\B

9

3iq-fd (3qd)
BvRP-4.D.

To

Copy to for information and necessarY action :-

1) The Chief Commissioner, GST & Central Exclse, Ahmedabad Zone, Ahmedabad for his

kind information.

2) The Commissioner, GST & Central Ercise Commissionerate, Kutch.

3) The Assistant Commissioner, GST & Central Excise, Kutch.

4) The Range Superintendent, GST & Central Excise, Kutch.

5) Guard File.

M/s. Sardar Sarovar Narmada

Nigam Ltd.,

Block No. 12,7h Floor, New

Sachivalaya Complex,

Gandhinagar - 382 010.

ffi wdr snil a-dil

frfr|s, d+. il. 12, 7 F*r,

qufu+an+r +f;"d-rs,

xritfl-f,4r - 382 010, ,.ffi{kT.

B-+fr
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