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Appeals No: V2747 to 49/G0M/ 2017

- R—]IN-APP
M/s. Sardar Sarovar Narmada Nigam Ltd., Block No. 12, 7 Floor, New
Sachivalaya Complex, Gandhinagar - 382010, (hereinafter referred to as “the
appellant”) filed three appeals, as detailed in Table below, against respective letter/
communication/Order-in-Original (hereinafter referred fo as “the impugned letters”)
issued by the Assistant Commissioner, Service Tax Division, Gandhidham (hereinafter
referred to a5 "the lower authority”). Since, the issue involved is common in nature,
proceed to decide all three appeals through common order.

- "'-_.J.

-

g, | Appent Amt, of refund | Earlier rejected vide
g HP“ Impugned Letter No. & Dt. | rejected (in 010 No. /
. - Rs.) all dated 28.10.2016
1| 47{2017 | Service Tax/Div/Refund- | 13,58.876/- ST/429/2016-17
Misc/2016/269 — 28.02,2017 4 B
2 | 48/2017 | Service Tax/Div/Refund- 34.99.712/- ST/429/2016-17
| Misg/2016/270 - 28.02.2017 ol
3 | 49/2017 | Service Tax/Div/Refund- 23.92.156/- ST/431/2016-17
' Misc/2016/271 - 28.02.2017 |
2. The brief facts of the cases are that the lower authority vide the

impugned letter dated 28.08.2017 refused to entertain the aforesaid refund claims filed
by the appellant, inter alis, stating as under in the impugned letters, all dated
28.02.2017 :

" In this context, wide vour reply dated 13/01/2017 and during
personal hearing submitted that filing of refund claim amounting to Rs.
1,05.69.649/- dated 11/08/2016 includes an amount deposited to the
department under reverse charge mechanism for work contract and
amount of service tax reimbursed to the contractor in respect of work
contract entered by divisian with contractor who fails under the furisdiction
of this office.

In view of the above, it /s observed that the entire amount of
present refund claim i.e. () Rs. 13,58,876/- [ (i) Rs. 34,99, 712/~ & (i) Rs.
2322156/~ | fs included in earfier refund caim fifed for (i) RS,
1,05,69,649/~ [{ii) Rs. 1,94.55,594/- & (iii) Rs. 1,94,55,594/~ | which was
entirely refected vide OI0 No. 5T/429/2016-17 dated 28/10/2016 foro
No. ST/431/2016-17 dated 28/10/2016]. Thus, the once refund armount
has already been adiudicated cannot be adjudicated twice. However, you
have only remedy remains is to file appeal before the proper appeliate
authority against QIO No. 5T429/2016-17 dated 28/10/2016 [OI0 No.
ST/431/2016-17 dated 28/10/2016].°

In view of the above, all documents submitted vide your refund
claim filed an 25/10/2016 are refurned herewith as the same cannat be

adjudicated again.

Page 3of 7



_ Appeals Ho: V2/47 1o 49/G0M/2017
- 4

r Being aggrieved with the impugned letters, all dated 28.02.2017, the appellant
preferred appeal before this authority, infier alia, contending that the lower authority
has erred in stating in the impugned letters that the entire amount of refund claim were
included in the refund applications which were rejected previously; that introduction of
Section 101 of the Act has given the appellant a right to claim refund of service tax
which has been deposited by them and in fact borne by them on Work Contract
services received by them during the mentioned period; that they had borne the Service
Tax on work contract services received by them in two manner, (i) by way of Service
Tax deposited under reverse charge mechanism, and (ii) by way of paying an amount
of Service Tax as reimbursed to the service provider; that the refund applications which
were filed earlier shall stand withdrawn, because they had filed fresh refund application
dated 25.10.2016; that the Assistant Commissioner passed an order in respect of earlier
refund application without providing any opportunity of being heard; that had
opportunity been provided, they could have withdrawn the application; that the
appellant had also made declaration in reply dated 11.01.2017 that they are not going
to take any further action in respect of the OIO rejecting refund claim as the fresh
refund application of the appellant had already been admitted by the Department on
25.10.2016.

4, Personal hearing in the matter was attended by S/Shri Yash Shah, and Vedant
Raval, both CA wherein they reiterated the grounds made in the appeals. Personal
hearing notices were also sent to the jurisdictional Assistant Commissioner, however,
none appeared from the Department.

Findings:-

5. I have carefully gone through the impugned orders/letters, Appeal memoranda
and written as well as oral submissions made by the appeliant. The issue to be decided
in all three appeals is whether the refund claims filed by appellant are maintainable and
entertainable before the lower authority, or not.

6. The lower authority has rejected the refund claims filed by refusing to entertain
the same on the ground that Orders-in-Original dated 28.10.2016 vide which the
aforesaid refund amounts were rejected in the first place, have already been issued by
rejecting the refund claims. The impugned letters state that once the refund claims
have already been adjudicated, it cannot be adjudicated again since the matter has

already attained finality.
Page 4 of 7
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7. I find that the appellant has also accepted in Appeal memoranda that they have
not preferred appeal against the Orders-in-Original, vide which their above refund
claims were originally rejected by the jurisdictional Assistant Commissioner, Service Tax
Division, Gandhidham but against these letters.

7.1 1 find that the refund claims rejected by the lower jurisdictional authonty through
some Orders-in-Original cannot be reopened by the appellant without going into appeal
against these Orders-in-Onginal. It is a well settled legal position, in light of the
landmark judgment of the Hon'ble Apex Court in the case of M/s. Flocks India Litd.
reported as 2000 (120) E.L.T. 285 (5.C.) the issue has attained finality. The relevant
partion of the judgment is reproduced as under :-

"10. Coming fo the question that is raised there is litfle scope for doubt
thal in a case where an adjudicaling authority has passed an order which
is appealable under the statute and the party aggrieved did nof choose fo
exercise the statutory nght of filing an appeal, it is not open to the party to
quesfion the correciness of the order of the adjudicating authority
subsequently by filng a clam for refund on the ground that the
adjudicating authorty had committed an error in passing his order. If this
position is accepted then the provisions for adjudication in the Act and
the Rules, the provision for appeal in the Act and the Rules will lose their
relevance and the enlire exercise will be rendered redundant. This
position in our wew, will run counler to the scheme of the Acl and will
infroduce an element of uncertainly in the enlire process of levy and
collection of excise duly. Such a position cannol, be counfenanced. The
view laken by us also gain support from the provision in sub-rule (3) of
Rule 11 wherein it is laid down that where as a resull of any order passed
in appeal or revision under the Acl, refund of any duly becomes due lo
any person, the proper officer, may refund, the amount to such person
without his having lo make any claim in that behalf The provision
indicates the importance aftached to an order of the appellate or
revisional authority under the Act therefore, an order which is
appealable under the Act is nof challenged then the order is nof liable to
be guestioned and the matfer is not o be ed in ing for
refund which if we may term i so is in the nature of execution of a
decreeforder. In the case at hand it was specifically mentioned in the
order of the Assistant Collector thal the assessee may file appeal against
the order before the Collector (Appeals) if so advised,. .,,;\ND' -

[Emphasis supplied] @J —

7.2  Therefore, once any quasi-judicial proceedings have attained finality by way of
passing an adjudicating order, it cannot be recpened without going in appeal against
that adjudication order. In the instant case, undisputedly Orders-in-Original dated
28.10.2016 rejected refund claims and these Orders-in-Original have not been
challenged/appealed against and the appellant again filing refund claims for same
claims/amount before the same adjudicating authority, This is not permitted in law,
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Therefore, I find nothing wrong in the impugned letters returning the refund daims and
hold the letters correct, legal and proper.

7.3 Before parting with the issue, I would also like to refer to the judgment of
Hon'ble CESTAT in the case of M/s. Ericsson Communications Ltd. reported as 2012
(281) E.L.T. 95 (Tri. - Del.) wherein it has been held as follows :-

7. The guestion required to be addressed in the present appeal is as to when
the earlier order of the Chief Commissioner was passed on 4th Jan. 20035
accepting the impugned order of Commissioner and the Board did nor pass any
orders for review of the impugned order oill 19cth July 2005 & is only
subsequently that the Board ordered for placing the matter before the
Commitiee af Chief i." ammissioners for review. This happened on around
F920eh July 2003, when new p.ﬂ:rw_ﬂﬂm' af Section 1290 were introduced with
effect from 13-3-2005 requiring review by a Comminee of Chief
Commissioners, The question is as to whether the subsequent introduction of
law introduced vide the amended provisions of Section 129D with effect fram
13-5-2003 is retrospective, so as to apply to all the previous cases where the
maiter has already atiained finality. Admittedly, in terms of the unamended
provisions of Section 129D which reguired a review by the Board, no action
was taken in the marter. Such action was required to be taken by the Bouard
within a period of six months but not bevond the period of one year from the
date of passing of the order by Commissioner, The Chief Commissioner having
accepied the order on 29th Augusi 2004 and having intimated the above
r:rr:wpmmlz' to the Bﬂtﬂ'ﬂ‘ and the Board having not passed anv order for
review, § be safely tuded that the maiter had artained finality. As such

we are a.|l' the firm view .rhm once the matter attained finality in ferms af the

(LT EL L1kt JL ery i 2 £
all nﬂmn n'm' mrd .I'ﬁ'r SEH'H.' E-El'l'ﬂﬂf be H[ There is m:rhflmg in
the amended provisions of Section 1290 to reflect upon the fact that the same
would apply retrospectively. Such procedure prescribed in the Section 129D
would be applicable with effect from the date of amendment carried out in the
said Section which is [3-5-2003. As such on the said issue itself we are of the
view that the subsequent reference of matler to the Commitiee of Chief
Commissioners in terms of the amended provisions of law, fiself way not in

accordance with law. ‘Q‘ﬂmﬁ"’f

8 We alse further find that the Chief Commissioner having accepted the
order of the Commissioner, subsequent review of the same by the Committee of
Chief Commissioners was not called for. The Tribunal in the case of CCE,
Ludhiana v. Global Money - 2011 (22) 8 T.R 422 (Tri-Del) has held that
once an order stands accepted by the proper officer, a subsequent overruling
af the same in terms of the directions given by the Review Commitiee cannot be
accepted as sufficient reasons for condonation of delay inasmuch as the same
may lead to reopening o many cases where appeals were not filed by the
deparimeni, as a resull of consclous decision. Similarly in the case of CCE v,
adura Coats - 2007 216) EL.T 86 (Tri-Chennai), it was observed that once
a decizsion i taken by the Committee of Commissioners o the effect that no

appeal is fo be filed the same attained finality and the subseguent reapening

and reviewing of the same cannot be permitted. .-Ipp.l‘_}-mg the ratio of the above
decisions h-: the present case, wg fi order having heen

accepled erariment, suhs by a Committee

(that 100 wn'h divided opinjon) was m:'n'.lier {usn{;ed nor un,rrg_g_[gg' (nce a

n‘nm ix faken on _the or otherwise of an order passed by

the adiudi thoriry, whether suc ision s right or wrong, the
subseguent overruling of the same in exercise o urisdiction which stan
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conferred subsequently and which was not available in the relevant time can be
said to be against all the basic principles of | nd jurispradence. ”

[ Emphasis supplied]

7.4 It is, therefore, very evident that the proceedings concluded validly and
legally under quasi - judicial proceedings by way of passing adjudication order cannot
be re-opened unless and until the adjudication order is challenged/appealed at the
higher forum.

8. In view of above facts and circumstances, | uphold the content of the impugned
letters and reject all three appeals filed by the appellant.

9. wdwwAl ganrT gl & a5 e 1 fery IudeE A @ e ann g
g, The appeals filed by the appellant stand disposed off in above terms.
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1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad for his
kind information.

2} The Commissioner, GST & Central Excise Commissionerate, Kutch,

3) The Assistant Commissioner, GST & Central Excise, Kutch.

4) The Range Superintendent, GST & Central Excise, Kutch,

5)  Guard File.
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