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:: ORDER IN APPEAL ::

The appeals listed herein below have been filed by M/s. SRK
Chemicals Limited. “Neelkanth”, BBZ-5-60, Zanda Chowk, Gandhidham (Kutch) -
370201 (hereinafter referred lo as “the appellant”) against Orders-In-Original No
shown against each appeal no. (hereinafter referred to as “the impugned order”)
passed by the Assistant Commissioner, Service Tax Division, Gandhidham-Kutch
(hereinafter referred to as “the lower adjudicating authority”)

Sr. Appeal File No. | Order-in- Pericd of Refund | Amount of
Na, Original No. & ' claim refund claim
[ [ Date | rejected
=k CAR e = | (nRs) |
|'c|1 VZ2/7TE/GDM /2016 | ST/410/2016-17 | December, 2015 7.783
SO RN ok O e G ]
| G V2ITTIGDM 2016 STH2N2016-17 July, 2018 35,805 |
_{  |cateddi0NE | 000000 00|
03 | v2/TRIGDM /2018 i STI4242016-17 | July. 2016 20327
e |debedd7H0N6 | I
04 | V2TWGDM /2016 | ST/425/2016-17 | August 2016 ‘ 83824
L | @aeddy0® | 0000
| 05 | V2B0GOM 2016 ST/486/2016-17 | Seplember, 2016 | 77084
I .. HUatedQB1216 | IR || —
D8 | V2/B1GDM /2016 | ST/MET/2016-17 | September, 2016 113022 |
b\ |datedOBi26 | 0000000 | |
or V2B2/E0M 2016 STHA222016-17T duly, 2016 | 22,085 |
I dated 27.10.16 | . ——
2 Since the issue involved s common in nature and connected with

each other, the same are taken up together for disposal,

2. The facts of the case are that the appellant filed refund claims under
Notification No 41/2012-ST dated 29.06 2012 of service tax paid to various service
providers for rendering taxable services in relation to export of goods for the period
specified in the refund claims. The lower adjudicating authonty vide impugned
order rejected the rebate claim for the amount as shown in the above Table

3. Being aggrieved with the impugned orders, the appellant prefered
the appeals, inter-alia, on the following grounds:

(i) The refund claims were rejected without giving any notice as to why such
amount is being deducted. Before rejecting any refund claim or part thereof,
the applicant must be given a chance to represent its case as to why such
amount is admissible. The lower adjudicating authority has only mentioned
that refund claimed for Swachh Bharat Cess (hereinafter referred to as “the
SBCT) is deductible from the claim. Had the appellant been put to any
notice with reasons and legal provisions, the appellant must have replied to
and explained the provisions for admissibility of refund of SBC. The
Principle of Natural Justice' has to be followed in any of the judiciary
proceedings to be carried out, which has not been allowed in this case

(i) The appellant filed refund claims for service tax paid on input services used
in export of goods under Notification No. 41/2012-ST dated 29.06.2012

Fags Ne Jaf &
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The said Notification allows rebate of service tax paid on the taxable
services received by an exporter of goods and used for export of goods.
The enabling prowisions for levy of SBC on services were incorporated
under Chapter VI of Finance Act, 2015 (hereinafter referred to as “the Act”)
under Section 119 of the Act.

(i)  The appeliant relied on a decision of Hon'ble High Court of Karnataka in the
case of TVS Motor Co. Lid. reported as 2015-TIOL-1478-HC-KAR wherein
it was held that rebate of Automobile Cess paid on motor vehicles exported
out of India is refundable even when the same is not mentioned in the
Motification No. 18/2004-CE (NT). The appeliant also relied on another
decision of Hon'ble High Court of Karnataka in the case of Shree Renuka
Sugars Limited reported as 2014-TIOL-88-HC-KAR-CX wherein it is held
that sugar cess is nothing but a duty of excise and as per Rule 3 of the
Cenvat Credit Rules, credit of the duties of excise paid are available.

()  They have fulfilled all conditions of the subject Nofification as is also evident
from the relevant findings of the lower adjudicating authority,

4. Personal hearing in the matter was attended to by Shri R.C. Prasad,
Consultant, who reiterated grounds of Appeal and submitted detailed written
submissions emphasizing that Government has not intended to export Service Tax
or SBC and hence refund of SBC should be granted; that Notification No. 41/2012-
ST is clearly stating rebate of service tax paid and sub-section (2) of Section 119
of the Finance Act, 2015 as well as sub-section (2) of Section 161 of the Finance
Act, 2018 very clearly say SBC and Krishi Kalyan Cess (hereinafter referred to as
"the KKC”) as service tax respectively, that sub-section (5) of Section 118 of the
Finance Act, 2015 and Section 161 of the Finance Act 2018 also stipulate all
provisions related to refund under Finance Act, 1994 shall be applicable to SBC &
KKC. that had the Government/legislation intended not to grant refund of
SBC/KKC then refund provisions of the Finance Act 1994 would not have been
made applicable vide sub-section 5 in the Finance Act, 2015 and the Finance Act.
2016, that availability of cenvat credit is no criterion to decide eligibility of
refundirebate; that Notifications No. 39/2012-ST dated 20.06.2012 and 12/2013.
ST dated 01.07 2013 were required to be amended vide Notification No. 3/2016-
ST and 2/2016-ST both dated 03.02.2018, respectively because service fax

a Tl

mentioned in the Notifications was service tax leviable under Section 66 or Section ...y.;[_{_. -

6608 of the Finance Act, 1994 whereas no such explanation/specification has been
stipulated under Notification No. 41/2012-ST dated 29 06 2012 that FAQ releasad
by CBEC has clarified at Question Na. 1 itself states that SBC 15 a service tax; that
in view of above clarification/enactment of the Finance Act, 2015 and the Finance
Act. 2016 read with Notification No. 41/2012-5T, rebate claims of SBC paid may
be allowed.
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FINDINGS:

5. | have carefully gone through the facts of the case, the impugned
order, appeal memorandum and the submissions of the appellant. The issue to be
decided in the present case is as to whether the appellant is entitied for rebate of
SBC paid on services used for export of goods under Notification No. 41/2012-5T
dated 29.06.2012 or not.

B. The appellant has vehemently contended that the refund claims were
rejected without giving any notice as to why such amount is being deducted: that
no opportunity was given to the appeliant to explain their case and the 'Principles
of Natural Justice' have not been followed by the lower adjudicating authority, |
find ample force in the arguments made by the appellant | find that the refund
claims were decided by the lower adjudicating authority without issuance of SCN
to the appellant calling for defence reply of the appellant and without granting
opportunities of personal heanng to the appellant. | find that it is basic principle of
law that nobody should be condemned without hearing and without affording
reascnable opportunities to put forth his defence. It is settied position of law that
the refund claims should not be rejected without issuance of SCN demonstrating
reasons for denialirestriction of refund claim and without affording sufficient
opportunites to explain their case.

6.1 The appellant has also submitted that that Notification No. 41/2012-
ST is clearly stating rebate of service {ax paid and sub-section {2) of Section 119
of the Finance Act, 2015 and sub-section (2) of Section 181 of the Finance Act
2016 clearly stipulate SBC and KKC as service lax respectively; that sub-section
{2) of Section 119 of the Finance Act, 2015 and Section 181 of the Finance Act
2016 also stipulate that all provisions related to refund under Finance Act, 1954
shall be applicable to SBC & KKC. | find that the above legal provisions were not
taken into consideration by the lower adjudicating authority in the impugned orders
as because no SCN or personal hearing notices were issued to the appellant.
Therefore, | find that the impugned orders are not sustainable. the same being
non speaking orders as far as rejecting refund claims of SBC & KKC is concerned.

8.2 In view of the above facls, | am of the considered view that the
impugned orders need to be set aside and the matter needs to be remanded back
to the lower adjudicating authority to pass speaking and reasoned orders offering
fair opportunities to the appellant

Page Mo Sol 6
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6.3 | find that the Commissioner (Appeals) has power to remand appeals
a5 decided by the Hon'ble CESTAT in the case of CCE, Meerut Vs. Singh Alloys
(P) Ltd. reported as 2012(284) ELT 97 (Tr-Del). | also rely upon decision of the
Hon'ble CESTAT in the case of CCE. Meerut-ll Vs Honda Seil Power Products
Lid. reported in 2013 (287) ELT 353 (Tri-Del) wherein it has been held that
Commissioner (Appeals) has inherent power to remand a case under the
provisions of Section 35A of the Act. The Hon'ble Gujarat High Court in Tax
Appeal No. 276 of 2014 in respect of Associated Hotels Ltd. has also held that
even after the amendment wef 11.052011 in Section 35A (3) of the Central
Excise Act. 1944, the Commissioner (Appeals) would retain the power to remand.

T: In view of the above facts, | set aside the impugned orders and allow
the appeals by way of remand with direction lo the appellant to submit their written
submissions within two months of the receipt of this order.

9. 1. yfivadl g AT afew & RBuew v @ @ B e 2
7.1 The appeals filed by the appellant stands disposed off in above
terms.
P, " ol
rj.".\,.':-.-\- ] ._,r_,l-.{'.'-h.;:'_‘lﬁ..-
(FHR )
e (3dieH)
By Regd. Post AD
i e o
M/s. SRK Chemicals Limited H, TH.9R.&. $hew wmes, | |
| “Neelkanth”, BBZ-S-60, | A @98, -k, |
| Zanda Chowk, | dar '
Gandhidham (Kutch) - 370201 Mids w5, - Jee et
Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad
Z) The Commissioner, GST & Central Excise, Kutch Commissionerate. Gandhidham
3) The Assistant Commissioner, GST & Central Excise Division. Gandhidham

4) Guard File
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6.3 | find that the Commissioner (Appeals) has power to remand appeals
as decided by the Hon'ble CESTAT in the case of CCE, Meerut Vs. Singh Alloys
(P} Ltd. reported as 2012(284) ELT 97 (Tri-Del). | also rely upon decision of the
Hon'ble CESTAT in the case of CCE. Meerut-ll Vs, Honda Seil Power Products
Ltd reported in 2013 (287) ELT 353 (Tri-Del) wherein it has been held that
Commissioner (Appeals) has inherent power 1o remand a case under the
provisions of Section 35A of the Act The Hon'ble Gujarat High Court in Tax
Appeal Mo. 276 of 2014 in respect of Associated Hotels Lid. has also held that
even after the amendment wef 11.052011 in Section 354 (3) of the Central
Excise Act, 1944, the Commissioner (Appeals) would retain the power to remand

Fi In view of the above facts, | set aside the impugned orders and allow
the appeals by way of remand with direction to the appellant to submit their written
submissions within two months of the receipt of this order.

1. sfterl g S @1 A @ fuer guded A0E A B a2
7.1 The appeals filed by the appellant stands disposed off in above
terms.
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Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
Z) The Commissioner, GST & Central Excise, Kutch Commissionerate, Gandhidham
3) The Assistant Commissioner. GST & Central Excise Division, Gandhidham

4) Guard File.



