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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

3rq{ 3{I,qF/ qT€ 3tB.d/ 5cgff/ qfl4s nrdEn', idq tard 916/ t-{r.F{, rrr+tc I arrrrr{ / ,miqrrt ram 3c-{ftfud Jrtt

{E 3rr*r t qB-a /

Arising out of above menlioned OIO rssued by AdditronauJoinuDeputy/Assistant Commissioner. CentGl Excise / Service Tax,

Rajkot / Jamnagar / Gandhidham :

3f+ffiat & cFtlrfr ifi dr;I acl qatT /Name & Address of the Appellant & Respondenr :-

M/s. SRK Chemical Ltd.,, Room No. 1 1 , 2nd Floor, Vandana Commercial, Centra, Plot

No. 280, Ward No. 12l8, Ghandhidham, Dist. Kutch-370201

i{r srtn(rq-d) t .qF}a 6f+ eqfu ffiBa d{f* lc-grd crffi i crfr6{sr * Fflrr Jr+ drq{ 6r {rfdl tt/
Any person aggrieved by lhis Order-in-Appeal may flle an appeat to the appropriate aulhority in lhe following way.

frFr ,ftr *dq raqr( er6 r,q fr-drn,3{ffiq ;{]qrftF{ur * cfi ]Iqtd, *-fiq r.q( erffi]rf}frrr{ .1944 & qro 358 &
JIfrJrfr-t.d Ea 3{tuh-{E: 1994 A !,-ru 86 * rdrfd ffifud ra6 *t sr$ t t/ '
Appeal to Cusloms Excise & Service Tax Appeilale Tribunal under Seclion 358 of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an app€al lies to:,

-rff-6{ur {-.+a f, FFBra ;?T F+i d? ?lq. +;Arq- r,!,re elq qd sdFFJ ydrjrq ar{,rtufiru & Bs}c dr6 E EFiE
2. Jr{ + E-rF a$ frFdr. a- 6. i]ra qrBF t/"
The specrai bench ol Cusloms, Excise & Service Tax Appellale Tribunal ol West Block No. 2, R.K. Puram. New Delhi in all
matlers relalrng lo classili(atron a1d valualton

Jc{rfi qto & t(a) d {ar- 4r' .J.{l{i + }ardl ?,! Frt yfi ftr rr;q. +-ffg 3;sE tr* ra sdrr{ }ffifq arqre-filr
(fr) S qfeYc eHfs +63-+r afa-+! .rq e{F+ ,rra rsrd rfrq-drg" t/..?r 4. I J+ q-Fc /
To the Wesl regional bench of Customs, Ercrie & Servrce Tax Appettate Tfibunat (CESTAT) at. 2.i Floor Bhaumali Bhawan.
Asarwa Ahmedabad 380016 in case of appeals other lhan as menlioned in para- 1(a) above
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(iii) g{r&q;qrqlfi-q{sr t qftr yfrd qqd F.fr * ft-c +;ftq r.qe qG (3r+fr) Fr{qIEdI, 2ooi. * F-{I{ 6 * r.rlrd ftriltd f*r
4i ttri LA-3 *t qr; cfiqt a ai .*.ci grar QT, I trA € 6rr t"Fr ,-" cA * F, -e jr". f-* a *"- ea dt. r- rrh
r+rq_ an rirfl {qq 5 n-EI sI tsd FJ, 5 ars swr qt 50 {E Rrc .{:r i{rrdr 50 d-E Fq" € }iE-+ B ,l 6fifl I.0OO/ Fc-:t.
5.000/. nri-Jerir 10.000/- rqlt r ?rila 

"rsr 
e|na 4'cA {n-rd FIt Arnfta ?tFl..Fr tr4?Er. {idfua xffiq a-rq.rfufirur Ar

ilTsr + F6'r6 rB-€Ir * "rp E fi"-$r et rra?a; et, a d-6 .drn Jrt tqrf+'d *i; src< irr. fr-tll ,.flar qrftq I rsfua qrE +T

Iraa. ++ *r rg elr{{r } rt{ a-GF TA Fdfur }rffi .{r{+fi{ol ft erE] hrF * I Errc Jrttr (ra r+*r1 + fr{' ]r|-4a-r{
* qR, 500/- 5!1, 6' ftrlfta ?Ga ill FrFr Fiar r/

The appeal lo lhe Appellate Tribunal shall be filed in quadruplicale in form EA 3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules 2001 and shali be accompanied against one which at least should be accompanied by a lee of Rs.
1,0001 Fs.50001, Rs.10,0001 where amounl ot duty demand/interes penally/refund is upto 5 Lac.. 5 Lac to 50 Lac and
above 50 Lac respectively in lhe form of crossed bank draft in favour of Asst Regislrar of branch of any nominated public
sector bank of lhe place where the bench of any nominaled public seclor bank o, lhe ptace where the bench of lhe Tribunal
is situaled. Application made for grant of stay shall be accompafiied by a fee oI Rs 500/,.

rffiq "qqrfuf{ur t EntI xod E-a rTiirF_Jrs 1994 -e ur4 86(1, + Jl;rrr-n rr{rfrr 1iffi t994 + i*qF grlr } FFe
At,lfta qqr S T. 5 F' .m qF,l i +r F+rf ra rf,& Fru ftq Jiree. * ilr< lr+d *t 40 Et, r!-& qji srr, * Ffr, +
(5fri s r.6 cff rflfr-d Btff afio) fir $ d S 6r t 6ff \rs cfr * gnr, rer d-qFa Sl xi4' ;qm ff air 3iT ilrnqr 4;
EFIar, IT 5 ars.Tt 5s8 :Ff 5 alE Fq! qr 50 drs 5cq a6 3llldr 50 drtr dc\r t lrfu6 t a F4?r 1,000t nci, 5,0oo/- 5tri
Itin 10 000i- s, fl ri$ti F ?rF fr sF ,r;rri 6r Frtift- ra.= +r ryrare Fdfud J{ffi" ;qrutfuiF{sr fr rrsr a
Fdrq-+ i,?FaE + irs i G.Cr ar fti+r+ sl-r + d- rEFr 

"r.tr 
fure&d a* c* "-un- n-ot sn, .nftq r x"qa Brltz ; ;qam

dE *r rF tn€] i 6til Erfirl Tfl rdfua J"ffir q-rrrn+Flr +r ,Fln E{a-l t +irrra r*r (d l{|+0 + a" riara-r, * €Fi
500/- rcq sr Ariftd 9lF qffT 6iar Etrn ti

The appeal under sub section (1) ot Seclion 86 of rhe Finance Acl. 1994, lo the Appe ate Tribunat Shal be liled in
quadrupli.ate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Sha[ be accompanied by a
copy of the order appealed againsl (one of whrch shall be cenif€d copy) and should be accompanied by a fees of hs.
10001 where lhe amount of service lax & inleresl demanded & penally levied ot Rs. 5 Lakhs or less Rs SOOO/- where the
amount of service tax & interest demanded & penally levied is more than five lakhs but nol exceeding Rs. Fitty Lakhs,
Rs.10,000/_ where lhe amount of service lax & rnleresl demanded & penalty levied is more lhan titty La[ns rupeei, in tne
folm of crossed bank drafi in lavour of the Assistant Registrar of lhe bench oI nominated public Seator Bank ol the place
where lhe bench ol Tribunal is situated / Applicalion made lor granl of stay shalt be accompanied by a fee of Rs 500^.
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(i) fud nefi{F, 1994 *r rrr{T 86 fr lc-inrBi (2) rq (2A) * narrd a} A 4S riffd, itdr6{ Frq-rdrdt, 1994 * fr{F 9(2) ('d

9(2At * -Fd Bttfl-F qqr S.l. / p & -it E},i r.d riFe EU l{rrya +;frq tqe rJ6 n!rd- rrr,rd {xfd) }n*q t.gE nE
fdnr qrlE nralr fi qfiTqi iTr qii {rfri ir rra sF Tqrfir7 Ffi arfA[r jt{ nqr4 aarr sFr4r Jrsftl Jnrdr rqqff }-+q
rflI( T@/ i-drdF{, $t 3rffiq ;qrqrfuf{lT d y]-f(d .ri ;F{a sT B{?r 1A Era xre?r *r cfA 8ft fl:r i daFa fldl Fffi 1 /

The appeal under sub section (2) and (24) of lhe seclion 86 lhe Flnance Acl 1994. shall be filed ln For ST 7 as prescribed

under Rule I (2) I 9(2A) of the Service Tax Rules, 1994 and shali be accompanied by a copy of order of Commissioner

Central Excise or Commissioner. Central Excise (Appeals) (one of which shall be a cerlified copy) and copy of the order

passed by the Commissioner aulhorizrng lhe Assrslant Commissioner or Depoly Commissioner of Cenlral Excise/ SeNice Tax

lo file the appeal before lhe Appellale Tnbunal

(iir

(c)

(ii)

(iii)

{iv)

(v)

(vi)

(D)

(E)

(F)

ffffr rf6, idq r.qe:16 lii fidr6{ }ftJiq crE-6i,r (€e) + cfa 3,{rdi +' FrF} d A;?l{ tq( rl.q. }QfrTE 1944 6l
lrm 35!E * nf,4a, it fi ffiq 3,'Grfr{r{. 1994 +r !{nr 83 + 3idrta tsr.F{ +l st'drrf fi 45 t, 5€ 3atrr + cfr 3{qr&q

clft-6ldr d rrqtfi qlt rrq rrcr{ gFftdr {{ ar4 * 10 cf-rra (10"/.) g.{ Fi4 rra geiar ffi t, {r gnrar. q }-{d gdrdr

ft-Eriaa t. 6r s]7rdrd Bqr ir,, eirj fu aq qrn i rl ria 
"rfir 

fu qd dra 3rtB-J tJt {rnl ET st3 lw c xfue a 611- 
a;4"'4 fErd eri6 rra n-4rfi +' narh' 'ai:r i+r' qo ar6 i H-F ?nftat t

(, trRl 'I 4r i iiTJa rfA
(ii) i-nis dffT 6r di rrS ?rdn {rf*
(iii) $#ae aar ji{ar{dt S B-qx 6 & Inri" aq rf/r
- ded q6 Bi 9s tro t crarrE ffiq ({ 2) lrftl}iffi 2014 .i ]{r{n t T* ffEfr 3r{drq c]Qrfirt * FEsr R-qr{ltlra'

e]aa :r$ sa 3i$d +t dr"l 4fi adt/
For an appeat lo be fited before lhe CESTAT. under Section 35F oJ lhe Cenlral Excise Act 1944 which is also made

applicable to SeNice Tax under Section 83 ol lhe Finance Acl. 1994 an appeal agarnsl lhis order shall lie before the Tribunal

on payment of l09o of the duty demanded where duty or duty and penally are in dispule, or penalty, where penalty alone is in

dispule, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 C[ores,

Under Cenaal Exose and Seruice Tax,'Duty Demanded shall include :

(r) amounl detelmined under Seclion 11 D;

(ii) amount of e(oneous Cenval Credil takeni

(rii) amount payable under Rule 6 ot lhe Cenvat Credit Rules

provided furlher that the provisions of thrs Section shall nol apply lo the stay application and appeals pending before

any appellale authorily prior to lhe commencemenl of lhe Finance (No.2) Acl. 2014

,r{ir fir6R 6l Srtnor rria :

Rovision appllcation to Gov€rnmenl of lndia:

s€ 3nirr ffr'qfrfisrsr qrft6r ffifua ffrffdl *. arerq SaqE 116 .HQrfi{F, 1994 AI qRr 35EE t c2rff qT{r t nTrl 3r{{
iii.i.'-r,rra 

"i-. ""ta,or 
*aa, f+e, 1i.a rrr-r, {rrFd fr#,r, atff a'h-d, frrd ac rfi, {is( ffr,i 4S trdr 11ooo1, +t

ifqr Jrir {rf6qt / '
A revision apptication lies to the Under Secrelary, lo the Governmenl of lndia. Revision Application Unil, [Iinrstry of Finance,

Depanmenl ol Revenue. 4lh Floor, Jeevan Deep Building, Pariiament Streel New Delhi110001. under Seclion 35EE of the

CEA 1944 in respecl ol lhe following case governed by firsl proviso 1o sub_seclron (1) of Seciion_35B ibid:

qA {rf, 6 ffi a6se ffrra *. ,6r frFEra ?-fi srd fi iril 6r]ET; .E ,rE? ,? } s.-arrFa + etna 4r ffr* 3ra srg_f s'
.61 B$ !E rrEF' aE c flt ,rg_T 116 q-iirra r. d'.a ar i^-f ,rErI ,q F rr 

'rJ.r; 
* pr" a qqqrE_ a di.- ?=ri 6nq? rr

FFrit ircr{ rrd , ffrd 6 fr+tr4 + srffi rr/
ln case ol iny loss of qtods, where lhe loss occurs in lransit from 3 factory lo a warehouse or 1o anolher faciory or faom one

warehouse lo anolhei during lhe course of processing of the goods in a warehouse or rn storage whether in a factory or in a

,nrd * Erd{ ffi flE qr at +} Frdrd 6r rd xrd * EfulT F c{{d si! Ff tR trtr rr* i4tq sacrd Tffi + g. (itid) *
FrFd F Jn rra * {16r G.fr ss1 o- 8lr # ?t'r & rra l t /

ln case ol rebale of duly of excise on goods exporled lo any country or territory outside India of on excisable material {ised in

the manufaclure ol lhe goods which are exponed lo any country or terrilory outside lndia

qii rflre flF +r r.rara l}(. lsar $rad & {16{. icra qr tara 4t JIrd FEia i*-qr ,iqr tl /

In case of 
"-qoods eiporled oulside Indra exporl to Nepal or Bhutan wiihout payment of duly.

Fafi-{a Fcrc fi r.qrri er6 + F-TEIEI a ?. Jl i{e +-fir ts }rfu?q-s r.q 58} EBa riitl:f +, raa .c.-a fr 4i F }t os

fr+r at.r-r" tyt'ol + 
-r.- E+ ffilQ-,.p {e 2;. ls98 & rjra Io9 & eqn ?-q-.. *'r rrE {rtrq ffal rprqrf?fu qr qr ara i

crAd hr qt tr/
Credit of any duly allowed to be utilized towards paymenl of excise duly on final products under the provisions of this Acl or

the Rules made ihere under such order is passed by the Commissioner (Appeals) on or after, the date appoinled under Sec

109 of lhe Finance (No.2) Act, 1998

Jclt+d nr&(i fi zf cft-sT s.rd {iE4r EA8 *, Jl #r 6;elq'5;qlrd ?F6 (]l.ff,) 1M 2001, +' fiq71 I + 3ld+d fafffrE t,
*:nzri + EqEor 3 FrF t ]iiiia f'rrn fifa- Js{rra r}ra'+ rrr {{ Jrl$ a 3r{rd Jree'A 4 cfiiqr *ara & v'at
qrit"r srU a &i*o r4e eF+ roffq-n 1944 ff r-Ir4 35 LE * -5a ?tnH :3 ft rar+tt i. Faq + 'r+{ 

q{ lR-6 +I qff

rdrd 6l Jri qG. / -

The above application shall be made in duplcale rn Form No EA-8 as specified under Rule. I of Central Excrse (Appeals)

Rutes.2001 rxrthin 3 months from the date on which lhe order sought io be appealed against is communicated and shall be

accompanied by lwo copres each of the OtO and Order-ln-Appeal ll should also be accompanied by a copy o, TR-6 Challan

evidencing payment of prescribed fee as prescribed under Section 35 EE ol CEA, 1944. under llajor Head of Account.

q.dtmiur sri6d i snr ffifua Fnrift:a ?r"6 Er 3rdrqrfr Ar 31fr qfi(' 
I

+6i irfr; I+ !-6 drc Fqt qr J€e 6s * dI rqt 200/, 6i slqda Grqr aI' 3it qE srra ia7r r.+ ew rqi $ =qra d at

sqi 1000 -/ +r,r4ard i$-qi \' l

The revrsion appicalion shatt be accompanied by a fee of Rs. 2001 where the anrount rnvolved in Rupees One Lac or less

and Rs. 10001 where lhe amounl involved is more lhan Rupees One Lac

qA <a 3{lztt i 6g Ff, xrarr ET Fsray Fdr,tt4a frra:r }?r ?rEa fl tr-e rq-a-+F G;r t lE-:r i?- ErFt tgarq}
Fre B! tir Sf ftqr trA fld d E-{a + *! qurftff x+irq rctirrr at -= .;rs; cr }q:fu ;rEIi dl i:6 xr&ca i*qr 7'?i 6 L'
in cjse. rf the order covers vaflous numbers of ordeG in Original. fee fo. each O LO. should be paid in lhe aroresaid manner.

not withslanding the lact that the one appeal lo lhe Appellant Tnbunal or the one applicalion 1o the cenlGl Go!4 As lhe case

may be is filled lo avoid scriploria work lf excising Rs l lakh fee ol Rs 100/ for each

qrrnisifird ;rnqrcrq el?q 3ifilF-{s, 1975, + r{{*-l + r,rrn aa }ri?r (4 elzrd :ntnr 6r cfr q{ ftiriitd 6 50 {qt 4T

arur-q QlE6 ftBa f,ir 6tdr qrfdqt /

One copy'ol apphcatron or O.l.O as the case may be, and the order of lhe adjudicaling aulhority shall bear a courl fee stamp

of Rs. 6 50 as prescribed under Schedule I in lerms of the Coun Fee Act,1975, as amended'

s.8-r ertr. 6-dtq siqE FF lrr €Fs-{.]l{r&q -qlqrfufilT (+r4 fifi) ia-q-nrf,dr, 1982 fr sErd !-d J-a' Ii<ffra ara. i 4,t

{FEEh oti ar} A"rFt d'Jtr }il cr? Jrrctr Pa4 srar A I

Atiention is also invtted to the rules cove.inq these and olher relaled mallers conlaaned in lhe Customs. Excise and Sewice

Appellale Tribunal (Procedure) Rules, 1982

3zA lrfis-4 crMr 6t 3r{rd arfud 6[i d Frifld .qrqfi trqa rnr r&'+rr sraqldi * fa.q, xql-d]'!fr Brrrfi'q +{€E'a

www.cbec.gov.in +t a< {16.A 6 I /
For lhe el;borate, detarted and talest provisions relalinq to filing of appeal io the hrgher appellale aulhority lhe appellant may

refer lo the Deparlmenlal website www.cbec.gov in

(G)



Appeal No V2l76 to 82lGDMl2016

:: ORDER IN APPEAL ::

The appeals listed herein below have been filed by M/s. SRK

Chemicals Limited, "Neelkanth", 882-5-60, Zanda Chowk, Gandhidham (Kutch) -

370201 (hereinafter referred to as "the appellant") against Orders-ln-Original No.

shown against each appeal no. (hereinafter referred to as "the impugned order")

passed by the Assistant Commissioner, Service Tax Division, Gandhidham-Kutch

(hereinafter referred to as "the lower adjudicating authority").

Sr.

No.

Appeal File No O rder-ln-
Original No. &

Date

Period of Refund
claim

Amount of
refund claim

reiected
(in Rs.)

7,783

35,805

01 v2t76tGDM t2016 sTt410t2016-17
dated 27.10.16

December, 2015

July,20'1602 v2t77 tGDM t2016 sT1423t2016-17
dated 27 .10 16

03 v2tTB1GDM t2016 sT/424t2016-17
daled 27 .10.16

July,2016

August,2016

20,327

04 v2t79|GDM t2016 sTt425t2016-17
dated 27.10.16

83.824

05 Y2t80tGDM t2016 sT/486t2016-17
dated 08.12.16

September,20l6

September, 2016

77,984

06 v2t81tGDM t2016 sTt487t2016-17
dated 08.12.16

1,13,022

07 v2t82tGDM t2016 sTt422t2016-17
daled 27 .10.16

July,2016 22,095

2. Since the issue involved is common in nature and connected with

each other, the same are taken up together for disposal.

2. The facts of the case are that the appellant filed refund claims under

Notification No.41l2012-sr dated 29.06.2012 of service tax paid to various service

providers for rendering taxable services in relation to export of goods for the period

specified in the refund claims. The lower adjudicating authority vide impugned

order rejected the rebate claim for the amount as shown in the above Table.

3. Being aggrieved with the impugned orders, the appellant preferred

the appeals, inter-alia, on the following grounds:

(i) The refund claims were rejected without giving any notice as to why such

amount is being deducted. Before rejecting any refund claim or part thereof,

the applicant must be given a chance to represent its case as to why such

amount is admissible. The lower adjudicating authority has only mentioned

that refund claimed for swachh Bharat cess (hereinafter referred to as "the

SBC") is deductible from the claim. Had the appellant been put to any

notice with reasons and legal provisions, the appellant must have replied to

and explained the provisions for admissibility of refund of SBC. The

'Principle of Natural Justice' has to be followed in any of the judiciary

proceedings to be carried out, which has not been allowed in this case.

(ii) The appellant filed refund claims for service tax paid on input services used

in export of goods under Notification No. 41t2012-ST dated 29.06.2012.

page No 3 of 6
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4 AL
Appeal No: V2l76 to 82/GDlvl/2o16

The said Notification allows rebate of service tax paid on the taxable

services received by an exporter of goods and used for export of goods.

The enabling provisions for levy of SBC on services were incorporated

under Chapter Vl of Finance Act, 2015 (hereinafter refened to as "the Act")

under Section 1 19 of the Act.

(iii) The appellant relied on a decision of Hon'ble High Court of Karnataka in the

case of TVS Motor Co. Ltd. reported as 2015-TIOL-1478-HC-KAR wherein

it was held that rebate of Automobile Cess paid on motor vehicles exported

out of lndia is refundable even when the same is not mentioned in the

Notification No. 19/2004-CE (NT). The appellant also relied on another

decision of Hon'ble High Court of Karnataka in the case of Shree Renuka

Sugars Limited reported as 2014-TIOL-98-HC-KAR-CX wherein it is held

that sugar cess is nothing but a duty of excise and as per Rule 3 of the

Cenvat Credit Rules, credit of the duties of excise paid are available.

(iv) They have fulfilled all conditions of the subject Notification as is also evident

from the relevant findings of the lower adjudicating authority.

4. Personal hearing in the matter was attended to by Shri R.C. prasad,

consultant, who reiterated grounds of Appeal and submitted detailed written

submissions emphasizing that Government has not rntended to export service Tax

or SBC and hence refund of sBC should be granted; that Notification No. 41t2012-

sr is clearly stating rebate of service tax paid and sub-section (2) of section 11g

of the Finance Act, 2015 as well as sub-section (2) of section 161 of the Finance

Act, 2016 very clearly say sBC and Krishi Kalyan cess (hereinafter referred to as

"the KKC") as service tax respectively, that sub-section (5) of Section 'l 19 of the

Finance Act, 2015 and section 161 of the Finance Act, 20'16 also stipulate all

provisions related to refund under Finance Act, 1994 shall be applicable to sBC &

KKC; that had the Governmenvlegislation intended not to grant refund of

SBC/KKC then refund provisions of the Finance Act, 1994 would not have been

made applicable vide sub-section 5 in the Finance Act,2015 and the Finance Act,

20'16; that availability of cenvat credit is no criterion to decide eligibility of

refund/rebate; that Notifications No. 39/2012-sr dated 20.06.2012 and 1212013-

sr dated 01.07.2013 were required to be amended vide Notification No. 3/2016-

sr and 212016-sr both dated 03.02.2016, respectively because service tax

mentioned in the Notifications was service tax leviable under Section 66 or section

668 of the Finance Act, 1994 whereas no such explanation/specification has been

stipulated under Notification No. 4112012-ST dated 29.06.2012: that FAe released

by CBEC has clarified at Question No. 1 itself states that sBC is a service tax; that
in view of above clarification/enactment of the Finance Act, 2015 and the Finance

Act, 2016 read with Notification No. 41l2012-ST, rebate claims of SBC paid may

be allowed.

Page No.4 ofo
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Appeal No VZ76 to 82lGDMl2016

FINDINGS:

5. I have carefully gone through the facts of the case, the impugned

order, appeal memorandum and the submissions of the appellant. The issue to be

decided in the present case is as to whether the appellant is entitled for rebate of

SBC paid on services used for export of goods under Notification No. 4112012-ST

dated 29.06.2012 or not.

6. The appellant has vehemently contended that the refund claims were

rejected without giving any notice as to why such amount is being deducted; that

no opportunity was given to the appellant to explain their case and the 'principles

of Natural Justice' have not been followed by the lower adjudicating authority. I

find ample force in the arguments made by the appellant. I find that the refund

claims were decided by the lower adjudicating authority without issuance of SCN

to the appellant calling for defence reply of the appellant and without granting

opportunities of personal hearing to the appellant. lfind that it is basic principle of

law that nobody should be condemned without hearing and without affording

reasonable opportunities to put forth his defence. lt is setiled position of law that

the refund claims should not be rejected without issuance of scN demonstrating

reasons for denial/restriction of refund claim and without affording sufficient

opportunities to explain their case.

6.1 The appellant has arso submitted that that Notification No. 4112012-

sr is clearly stating rebate of service tax paid and sub-section (2) of section .l i9
of the Finance Act, 2015 and sub-section (2) of section 161 of the Finance Act,

2016 clearly stipulate sBC and KKC as service tax respectively; that sub-section

(5) of Section 119 of the Finance Act, 2015 and Section 161 of the Finance Act,

2016 also stipulate that all provisions related to refund under Finance Act, 19g4

shall be applicable to sBC & KKC. I find that the above legal provisions were not

taken into consideration by the lower adjudicating authority in the impugned orders

as because no scN or personal hearing notices were issued to the appellant.

Therefore, lfind that the impugned orders are not sustainable, the same being

non speaking orders as far as rejecting refund claims of sBC & KKC is concerned.

6.2 ln view of the above facts, I am of the considered view that the

impugned orders need to be set aside and the matter needs to be remanded back

to the lower adjudicating authority to pass speaking and reasoned orders offering

fair opportunities to the appellant.

I
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6.3 I find that the Commissioner (Appeals) has power to remand appeals

as decided by the Hon'ble CESTAT in the case of CCE, Meerut Vs. Singh Alloys

(P) Ltd. reported as 2012(284) ELT 97 (Tri-Del) l also rely upon decision of the

Hon'ble CESTAT in the case of CCE, Meerulll Vs. Honda Seil Power Products

Ltd. reported in 2013 (287) ELf 353 (Tri-Del) wherein it has been held that

Commissioner (Appeals) has inherent power to remand a case under the

provisions of Section 35A of the Act. The Hon'ble Gujarat High Court in Tax

Appeal No. 276 of 2014 in respect of Associated Hotels Ltd. has also held that

even after the amendment w.e.f. 11.05.201 1 in Section 35A (3) of the Central

Excise Act, 1944, the Commissioner (Appeals) would retain the power to remand.

7. ln view of the above facts, I set aside the impugned orders and allow

the appeals by way of remand with direction to the appellant to submit their written

submissions within two months of the receipt of this order.

b. q.

7.1 .

terms

qffi rRr zrd*1rr€ olfiw or FquTir Bqttfi a-tb i fuql qrdT fil

The appeals filed by the appellant stands disposed off in above

Bv Reqd. Post AD
To,

M/s. SRK Chemicals Limited,
"Neelkanth", BBZ-S-60,
Zanda Chowk,
Gandhidham (Kutch) - 370201

st r$
(FqR

3nuff (qfiN)

..]tR. bE-d-N ftfr|s
"+da-d" fr . d. 0-s. -{s-Qo,
dsr +f,,
,rifrWe 16-6y , i\eo ?oq

1-

Copy to:

'1) The chief commissioner, GST & central Excise, Ahmed abad Zone,Ahmedabad.
2) The commissioner, GST & central Excise, Kutch commissionerate, Gandhidham
3) The Assistant commissioner, GST & central Excise Division. Gandhidham
4) Guard File
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6.3 I find that the Commissioner (Appeals) has power to remand appeals

as decided by the Hon'ble CESTAT in the case of CCE, Meerut Vs. Singh Alloys

(P) Ltd. reported as 2012(284) ELT 97 (Tri-Del). I also rely upon decision of the

Hon'ble CESTAT in the case of CCE, Meerut-ll Vs, Honda Seil Power Products

Ltd. reported in 2013 (287) ELT 353 (Tn-Del) wherein it has been held that

Commissioner (Appeals) has inherent power to remand a case under the

provisions of Section 35A of the Act. The Hon'ble Gujarat High Court in Tax

Appeal No. 276 o'f 2014 in respect of Associated Hotels Ltd. has also held that

even after the amendment w.e.f. 1'1 .05.2011 in Section 35A (3) of the Cenkal

Excise Act, 1944, the Commissioner (Appeals) would retain the power to remand.

7. ln view of the above facts, I set aside the impugned orders and allow

the appeals by way of remand with direction to the appellant to submit their written

submisslons within two months of the receipt of this order.

\e.q.

7.1

terms

qffi ET{I ed61r{ orfiw or FqiT{T Gqn-dd atb t fuqr qrar Br

The appeals filed by the appellant stands disposed off in above

€?qTNA,

\* I
6 6

q

By Reqd. Post AD
To,

M/s. SRK Chemicals Limited,
"Neelkanth", BBZ-S-60,

Zanda Chowk.

Gandhidham (Kutch) - 370201

[scR
3rTff (qq-N)

t. us'.eN.$. frfr-s,
"+d6-d" d.fr ._+s. (,e' q".

dsr +f,,
fifrtrm ro61 - ir,eo lot

.;".Jrir-f, 13lfiil)

Copv to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2) The Commissioner, GST & Central Excise, Kutch Commissionerate, Gandhidham
3) The Assistant Commissioner, GST & Central Excise Division. Gandhidham
4) Guard File.


