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3rfu"F{dr ssqr rqilotre-+'.i.9. (!-d.A) kaiq rb.ro.?otrg * sm q} qtg 3frfus yriqr q.

o9l?orre-(rs.4. ftar+ tq.rt.r.rb t gr+grur d, ,ft dfa-d c-€r( ,3rr{r+il , +-fiq a+g \rd +dr 6T

rltr r.srE Lla ,{rsstc 6t fr-ad 3rfuB-{q rqqu S} qrlze, ffiq 3-aqr( lrm sftft++ truu ff
tlrr 3e + 3rdrtd EJ Er 4t $fdt h {r;ast d :n}er crftd fii * sieq t:rfi-a srffi t Fq

d'frq-+;d fu-qr rrqr t.

In pursuance to Board's Notification No. 26l2Ol7 -C.Ex. (NT) dated 17. 10.217 read
lr.ith Board's Order No. 05/2017-ST dated 16.11.2017, Shri Lalit Prasad, Commissioner,
Central Goods and Seruice Ta,r & Central Excise, Rajkot has been appointed as Appellate
Authorit-y for the purpose of passing orders in respect of appeals filed under Sec'"ion 35 of
Central Excise Act, 1944 and Section 85 of the Finance Act, 1994.

3rR 3{Er?rd/ g{dd 3Trs-frdi 3ci -sird/ s6rffi 3il"{f,d, +,-frq ,acr{ er6/ t4rfr{, {rfrstc / dr4;rrr{
/ rrnfrtrr*t ndRi jc{frfu-d srtr'Xa rrarr € qffi-a: 7

Arising out of above mentioned OIO issued by Additional/Joint/ Deputv/ Assistant
Commissioner, Central Excise / Service Ta-x, Rajkot / Jamnagar / Gandhidham :

gffif A cffi 6f ;Iffr (rE q? /Name & Address of the Appellants & Respondent :-

M/s PSL Limited, Varsana Survey No. 39,40,+2, Bhachau Bhimasar Road, Taluka Anjar,
Kutch ,,

q

(A)

(r)

F€ 3il*(Jq'f,) t eqfrd 6fg dqBa ffifu.a att d sqs-{d qrffi I qrft}"+-{ur + [qql
:rfio arcr .F{ E?Fan tl/
{n1- pe^rqgn aggrieved br this Order in Appeal ma1 file an appeal to the appropriate authorit-,-
in th-e followiri{ u av.

Sm r1a ,a'-fi-q ycqrE 11a vd Q-d"rqi{ 3iqdtq ;qrqfu+rq * cF 3lfif,. }ffiq 3;ry6 q15
]tfufr++.1944 SI trnrisB fi ;rilrrd rd fraa xfuG-{n, 1994 6r irqr 86 + i1+atd
ffifua srr6 6I dr srdt t rl
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 19.tzl
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

d?ffawT frEqirfr t g*<-Frd F?fr qrff& $-ar lra, idq r.qrf,d eta6 \'E e-drm{ 3rffi-q
;qrqrB-fl'Ar fi fralq fi6, i{d edr+ a 2, rr{ fi "TqE, a$ fcff, # at#n *fe.' ir 

' -

The s-pecial brnch-of_Customs. Excise & Seruice Ta-x Appellate Tribunal of West Block No. 2,
R.K. Puram, Ner,r, Delhi in all matters relating to classification and valuation.

3q{t+d qn.dd 1(a) fr s-dre 4\r 3ifid} # }rdrdr ?}q ftt xqf ,} fiHr qr6. d;fiq ]..crd s,6 (.d
+drs{ 3rffiq ;uurfu*-wr 

^1Rc) ff cfr={q q}*s- q'fusT, . dBtrq'ild dF-fifr sr+d" 3rsrdr
3rdqildlq 3.".?s 6t #r dl+ EGq U

To lhe west resional hench of cusroms. Excise & Service Tax Appellate Tribunal tcESTAT) ar.2' Froor. .Bharmali Bhawan. Asanra A6midaEaa.3so-oto in iase bi' alipea iJbir:.r ihin asmentioned in para l{al abo\e

it-'.

::3rFrird (3TE1"s) 6.1 6rs1Eq, +dq E€q aii trar aT 3it{ T;srE to'::
O/O THE COMMISSIONER (APPEALS). CENTRAL GST & EXCISE,

Efufrq ilfr, d t'g & fliGI / 2*i Floor, (iST Bhayan,

tF 6td ftl {tg, / Race course Ring Road,

{Eilte / Raikor 360 00I

Tele Fax No. 0281 - 24'7795212441112

Email: rexa mail.comalsra kot

(ii)



6t)

(iii)

(B)

(i)

(ii)

ytrrq ;qrqrfr-oror *. rqar yfia qmd +-t.i t Rl a,-fis. racr el6 (3{q-fr) F-a-l{rqff 2001.

t frqr o * Ja?td Brilftd fur' rr$'qq-{ en-.J +i qR cffi d d* fr-sT arar qG(' I gaA t
s-ff S 6q qo cfr t qrq, s6r JaqE lrffi.dir qin ,d{nf, 6r ant 3ik FrrTr{Ir aRII q{-at, tw s

druI qr rtr$ 6Fi. s rtrg scrr qr 50 tro wq EzF 3{qqr 50 dra sq(r t 3lfufi- t a} rqsr:
1,000/- 5ct, 5,000/- 5qi 3{tr.ir 10,000/- 6q} +r Frtffta dqr sF4.fr cF"€ilrd +'rt Gmtfua

ere.F 6r error-a, +r.rea Jffiq ;erq-rftI-6{gT Sr qrsr + HFT-d6 {G-€cT-i t aFr $ Effi eft

{+rfBfr6 #* + t;+ rqrur dft tuiGtd d'+ flqz (drr fu.qr drdr qG(' r €Gifud grce 6i slrrf,rd.

d-+ Sr m qnor ii dar Erf6\, s6T ,grift-d ffiffi ;qrq'rfu-6{ur 6r ensr tr?rd t t rerra-:n*r
(€ 3fr-i{) * fru 3n}ca-q* t srer 500/- sw +r frqifua sr e-F T}ir a-rar 5}rn tl

The aooeal to the ADDellate Tribunal shall be filed in quadruplicate in lorm EA-J / as
orescribed under Rulb'b of Central Excise [Aooea]l Rules. 200l and shall be accompanitrl
asainst one uhich at least should be accbrhbanied br a fee of Rs. 1,000i - Rs.5000/ ,

R-s. 10.000/ rrhere amount of dulr demarrd/inleresl/penallr',/refund is unto 5 Lac., 5 Lac to
50 Lac anh above 50 Lac resoectivelr in the form rif cross'ed bank draft in fa\our of Ass1.
Resistrar of branch of anv nominared oublic scclor bank oI the place where lhe ber.clr oI anr
noErinated oublic sectoi bank o[ the Dlace uhere the bench'of the Tribunal is situaled.
Aoolication i'nade for sranl oI sta\ shal] be accompanied bv a lee of Rs. 500/-.
yqffiq ;qiqftffi{q t rmr 3rqld, ra?d Srtrlti{fr, l 9q4 fiI tJRr 86(1 ) + 3rddrd €-dF{i{

Fqqer&, 1994, * ft{fl 9(1) fr a{a fuittw !FE{ s.r.-s d qrr cH fr fi or sialt rra rct
qEr Bs snecr + fu86 sfif, fr 4S 6), 3sSI cF sFr * {idra 6t ($Tfr t ('6 cfa rfrrF-d
dfr ErFq JilT id-A d rq fr 6+I (16 efr t gru, ro t-dr6-{ fi im ,qrs ffr aiat :fu o-rnqr
e]qr s4tdr, 5q(r 5 drs qr J{$ 64, 5 drcr 5q(r sr 50 drg $gq d:F $qqr 50 dr€I $c(r t
3{fu'fi"H d m-ffsr: 1,000/- r.q+, 5,000/- tqt 3{Qrdr 10,000/ 5q} or Btfka e-rr t1"+ fit uF
riara otr Ftrifua ira 6r rlrdrd, fltifu-d 3{ffiq ff etrsr + u5r++" lBser *
arq t F+'S et sr6*d6 s]-r + ilm rqrr drft ffid d'6 gFFc acrrr l*-qr ardr arftv r utiftl-a
gFFc 6r elrr?nd, d'+ St rg ensr fr ilfrr arFa'd-6r €dft"d 3tffiq;erqrfu'+-{nT fr snsr Rrd t r

rqzm 3{r&r (Fe ]n.fr) t ft(' Jnfia-q-r t sFr 500/- wq 6r Fltrikf, ?16 +rT or;n dan tl

The aooeal under sub seclion lll ol Section 86 of thc Finance Act, 1994, to the Appellirle
Tribundl Shall be filed in ouadruolicate in Form S.T.5 as prescribed under Rule a{ll ot the
Senice Tax Rules. 199.1. ahd Shall be accomoanied bv a cbpv oI the order aDpealerl 

'againsr

inii. oi *6rch-shait-ue ceiilriea ioovi and srrouia be aCcomdanied br a tecs'6f Rs. l00o/
ivhere the amount of serr,/ice lax &'ihierest demanded & penaltr' ler ied of Rs. 5 Lakhs or lcss,
Rs.5000/. $here lhe amount of service ta-r & interest demarided & penallr' letied is more
than five lakhs but not exceedins Rs. Fiftv Lakhs, Rs. 10,000/- rrhere lhe amount of senrce
tax & interest demanded & oenSltr levieil is more than fiftv Lakhs runees. in the form o[
crossed bank dralt in favoui of thc Assistant Resistrar o[ Ihe bench o[ nominated Public
Sector Bank of thc place rrhere the bench oI Tri6unal is silualed. i Application made for
grant of sla\ shall be accompanied bv a fee of Rs.500/-.

fuea srfufr{q, 1ee4 ffr tlrr s6 4'I Eq-qRB{i (2) ad (2A) fi 3rd?td d 61 +fr 3{fifr, td'rfr{
fiirgrerdr, 1994, + B-{q 9(2) ad 9(2A) t r.d Fqifoa crd s.r,7 fr fi ;n si;2ft q-{ rc$ snr
$-{f,d. +-ffiq Jrqrq qr@ }r?rEr flzFrir 1yfffl. t;fiq faqr ?16 rqrr qrfta $rter fi qG-qi

q-i-d 6r'(rdfr S a+jcft qqrFi-d"6H qtrq 3lrl rtT.zr4d rEfr eEtq+ r,r+a 3rer.ri 3;qsEd.

ndq r.qr qf6/ d-dF6{ 6} 3rfid-q -qlqre6TsT sl }ni{d ffi frd 6I ft*Rr le ard 3Trler fr
cfr efi srq ;i"s6ra 6rfi d:fi r ,

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
tiled in For ST.7 as prescribed under Rule a (2) ft, g(2A) of the Service Ta-r Rules, 1994 and
shall be accompanied b-r a copr of order o[ Commissioner Cenlral Excise or Commissioner.
Central Excise (Appeals) (one of rvhich shall be a certified copl) and cop) of the order passed
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appeltate Tribunal.

fi-+r e1a, ddq g?qr ?16 q.i tdrm{ :tffiq ffE-+ruT (t-eo e cF Jfrt + arra fr *ffiq
r.qr("?f6 JBff'{q 194? fr ur{r 35\rw * 3rd?td, d} fr ffiq JifrE-{r, 1994 6I irRr 83 t

.J

3rd?td +d.rfl' *t aff eq 6I ?r€ H, trs 3neer + cR Jffis. crft-6{oT d- Jffd 6G HrRr raqr(

T6/tdT 6{ Hrrr t 1o cFerd (10?o), frd qrrr (.d sqtdr ffi t. qr sai-dr, s-q t-{fr ilatd-r

R-drfud t, .Fr srrknfr fuqr dK', qard F+. {s qrr + 3rilJrd srTr lfi dri aT-& Jqfr-d iq ffit as
6ttc rc(r t afu+ a 6|q

Adq racrq tia ua $ar+r * 3rdrid "a-r?T frr. rrcr ?iFtr' * B'q sirft'd t
(i) qr{r 11 * + 3'n"ta 16rr

(ii) ffie 3-qr 6I e 4f 4ikr {rf,e-I

(iii) ffie a-qT aIrJ1r{dr fi F-{q 6 *:rrJra *q r6q
- srr{ 116 ft {g um t crdqrd ffi+ 1s. z) :rtsft+a 20i4 * 3{r{$ t {d fuS 3r{dr{
gIffi e {rqqT BqRrdrfl FTqil 3rfr \rd 3Tfffr +i aq a& ft-nrl

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Ar:t.
1944 shich is also made applicable to Senice l'a-x under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on payment <tf lOo/o o{ the dut\
dcmanded rr here dlrtr or dutr and perralt-r are in dispute, or penalty, llhere penaltv alone js iir
dispute. provided the amount ol pre.dr-posit parable rrotrld be subject to a ceilirig ol Rs. l0
Crores.

Under Central Excise and Service Tax. "Dutr Demanded" shall include :

(i) amounr derermined under Secrion I I D;
(ii) amount of enuneous Cenvat Credit laken;
(iii) amount par able under Rule 6 of the Cenvat Credit Rules

pro\ided furlher lhal the pro\isions r,rI this Section shall not applr to the star
{PPlgcation and appeals Pendrng before anr appellate authority prior to r he io'rnmencemenr of
the Finance (No.2) Act, 2014.



t.'
(c)

(i)

(ii)

(iii)

rnment of India:
aErd fr, *rfiq srqE efF6 $frft{q 199,+ *I UI{r

3fl{ Sfud, slr{d {R6R, q{ftEr.Ur rtra 5*rg, l+a r*ruq. rr*+a
fr?rr4, d?ft afrd:*da aq ar*a. ss< arri.45 ffiI- 110001, 6t friqr drar qrld('t /

(n')

A revision application Iies lo lhc Under Secretan, ro the Co\ernmenr o[ Indra. Rcrrsion
Applicarion Uhit, Ministn oI Finorrce, Department ol Revenue. 4th Floor. .Jeevan Deeo
Bulldine. Parliament Street, Nerr ftelhi I 1000I . under Section 35EE of the CEA l()4{ iir
respect-6f the follorr ing case, governed br first prriviso to sub-section { 1) of Sectioll 358 ibid:

qE qrd t ffi ++gra + qrrd n, a6r a:F{nd Ed ara 6t ffi 6rt-ore t BrER 116 fi qrrrrra
+ dkrd qr EFS it;q-+rrsri qr fur Effi"u+ rcR r|6 t {gt srER rrd qrrra"r * a{lra, q B-m
erER 

-a6 
i qt stsrrut $ qra S rr+rFr{ur h dh]a, Rffi +nriri + Grtr srsT{ aF f qrd t .r+sn

fi art'd riu
ln case ofanr lossofeoods, uhere the loss occLrrs in transit from a facton to a \\arehouse or
ro another ldclon or Trom one rrarehouse to arrother durins lhe course o[ orocrssins oI the
g,oods in a'*arehouse or in slorage rrhetlrer in a faclon or in rr rrarehouse

e+rra * Erer ffi wg qr et{ +} fura w G qra * BMnr + rqra ei.t qrf, q{ e{ft ,r*
ffiq 3drq ef6 fi gc (Rdz) + amd fr, * anca fi orfr f*:rft {.( dT qt'{ +t Crqtd ffr 4-S tl
l'
ln case of rebate of alut\ of excise on goorls exported to an| countn or territon outside lndia
o[ on excisable materizil uqed_.in the"manufacture of the'goods ri'hich are eiported to anv
country or territon' outside lndia.

qfi r.qre eIffi mr er4ind B! B-dr arrd t Er6{. tqid qr }izra mt ald ffid B-qr fiq, tr I
In case of g"oods exforted oulside Inclia erpori lo Nepal or bhurun, without palmerr! oldurr.

qBft-rd rcqr + raqr+r ar6 & rydrd fr R\, * 5q& ir$'c fs srBG-cq (rd fs$ EBa
fi-dqat * .rdd erq a ,r€ t $k t$ nrlsr al :n++alyqrd) +' rdrur fu;a sfrG-a-a 1", 21.

lqqS 6I ErRr 109 t rolr ft+a 6r rrg dTts:+ra ffifu c{ qr drq fr qrft-a F+t' lr(' Bu
Credit of an\ dutr aliorred to be rrtilDed torrarrls narment oI excise dutr on final nroducts
under the piovisions of rhis Acl or the Rules made thcre under such ordcr is nasseh br the
Commissioher {Appealsl ott crr aft. r . ihe dirle appointed under Sec. 109 of the Firrance (No.2t
Act. 1998.

3qn-+d 3ndra fr at cF-qi qq-d {sqr EA,8 A, Bt #r A;*q 3drEa ete{F (Jfid) Bq-ffrf,&,
2001, +'F-cq s # rid?ta EBft.d t, fs yr&i t flSslT * a aro' * fud 6r irfi arGq i

3q{trd Jrara S srq {e yrhr E rifi-a $risr fi d cft-qi Tdrf, 6I srfr sTft\'t Frpr fr i-;frq
rcqrd g6^]rfuft{4., 1944 q qr{r 35-EE t rO-a Frqifta fl6 61 3ril{Jfr * qre-q } d-{ q{
TR 6 ff cft sdrfr 6I drff !G\rr /
The above application shall bc made in dunlicate in Form No. EA 8 as soecilied under Rrrle. I
of Cenrral Eicise (Appeals) Rules. 2001 rr,ithin J monlhs lrom the dat'e crn uhit:h the ordcl
squght to be appedlerl againsl rs communir ated and shall be accomnanied lrr trro coniesiai6
of the OIO and Order l6.Appeal. lr shorrld also be accompanied bi a cont of TH-6 Ch.rflan
evidencing paJment of prcsciibed lec as prcscribed unrlerSecrion 35 EE olCEA, 1a44, urrder
Major Head of Account.

TdAHq 3nd-{d 6 orpl ft6ftfua fiuka r1a fi jfirqrft Sr rrff EGq I

ff .rora {6rr um sp sqd m ryd +-a il at rq-a )ool 6t el:rara Giq dK'}it{ ,fa sdrf,
rFq (16 6s 5q$ t ;a61 6 d sq-i 1000 -/ 6r sr4Tnd fu-qr ili' I

The _reyisioq applicqrion shall bc accompanied"br a fee ol Rs. 200/- rrhere rhe amounr
rn\ol\ed tn Rupees Or)e Lac or less and Ks. 1000/- \'here the anrount inrolved is r,rore rhan
Ru pees One Lac.

qft Is ilaer d 6$ Td yr*ri ar u+rdrr I df !rA6 {d :+rler t R(' qt6 +r srrara. sqgra-, g B.or arer aftti Is dzq t 5ti A(' sn fi frET ,iA +r-q t d-q-i t" fu u"rfur6 jrqft-q
a-qfiI-+-trt +t tr+ :rfia qr i;fl-q sf6r{ *1 q-6 $ri{;r hqr grar f, I 7 ln case, if the order covers
various numbers o[ order. ir: Qriginal. lhe for t,ach 0.1.O. should be paid in the aforesairl
miinner. nor \\rrhsran(ling_llre [acl.-1hal the onc appeal ro rhc Appellan{ Tiiuunit oiin. on.
ill,i.f i"rlf:B l?.R:."i6b",,_uf8)'.-As 

rl)e (ase mar be. is tilled lo avoid scriprorra r\'ork if excisrng

qqr+idfua ;qrqrirq el6 3rFlB-{q, 1975, + :tq{* r t 31{sR {d :n&r qE FFrd 3{re?r ff
cfr w A!i'R-d 6.50 +tt 6r ;qrq?rq slffi Efr-c'a)rr daT qrftvr I ^

one cop-v of -applicariorr or o.l.o. ad rhc case rnar be, and ihe order of rhe adiudicarrnp

iA':t".ili,'r*?'kPi5b?sl",T'"1;:,i3[r'or 
Irs 6 50 as prescribed under Schedu]e I iri terms oT

t* !]"*, !d-+ r.vre ?f6 (rd i-dFfl $qdrq;qrurfu-mloT (6T4 frfu1 ffir, 1982 * dffi-d
t'a :rt tqftrd arffdt 4I HFFrfua*-{i dt-d fut fi:lk afr t-qrm:r+fi-a l+-qr drdr tr /
Attention i5 also ir-rvitqd to the rule! covering thesc and other related matters cot.ttained in theCustoms. Excise and Service Appellare Tribu"nal (proceduiel-Rule;;-i962. "--- "

T.q 3{qiftq'qTffi a6} 3rq-d ETfu-d +ci il.stifua aqrr6, ft-€-{d Jit{ na4d-4. crilnat t frr.
$qil?fi fasrT?R-rt tsgrgS r.r,'rt...5.c. gor'. in sl tg gri H r I
For the elaborale. delarled an(l Ial.,sr provrsions relarinq lo .filing ol appeal to the higherappellate authorilr. rhe appetlant mar reft r ro in,: oiparirir-eriin i ti;iiBsiii il.il',i i'biil.ilI.11,

(u)

(ui)

(D)

(E)

(F)

(c)



Appeal No. 41IGDM/2O17.
M/s. PSL Ltd., Gandhldham.

:: ORDER.IN.APPEAL::

Being aggrieved with the Order-in-Original No.29lJC12016 dated

ll.Ol.2Ol7 (hereinafter refered to as impugned orderf passed by the Joint

Commissioner, Central Excise & Service Tax, Gandhidham (herelnafter

referred to as 'Adjudicating Authority'1, M/s. PSL Ltd (Coating Division),

Varsana, Survey No 39, 40, 42 Bhachau -Bhimsar Road, Taluka- Anjar Kutch

(hereinafter referred to the appellantsf have filed present appeal.

2. The facts of the case are that the appellants are holders of Service

Tax Registration in Form ST-2 bearing PAN based STC No AAACP2734KST017

issued under Section 69 of Chapter V of the Finance Act, 1994 (32 of 19941

for rendering the taxable services of uGoods Transport Agency Service" and

"Business Auxiliary seryice". During the course of Audit conducted for the

period from April 2Ol2 to September 2013, it was noticed that there was a

difference in the actual amount of Service tax paid on inward and outward

GTA viz-a-viz the amount shown in their Trial Balance Sheet and ST-3

Returns, resulting into short payment of Service Tax to the tune of Rs.

I ,23,42,015 I -. This observation culminated into the issuance of a Show

Cause Notice demanding the tax short paid during the F.Ys 2Ol2-L3 to 2Ot4-

15 along with interest and penalty. The adjudicating authority conlirmed the

demand raised along with appropriate interest and also imposed penalties

under Section 73(1lr,75,77 & 78 of the Finance Act, 1994 vide the impugned

order.

3. Being aggrieved with the impugned order, the appellant preferred

present appeal, before the Appellate authority on the following grounds :-

(i) That the demand has been raised considering only the debit side of the

ledger account of "Freight Outward & Freight inward" wherein provision for

payment of freight has been made and the same amount is credited at the end

of the month whereby the provision for expenses automatically gets nullified

at the end of the particular month. The debit side total of the ledger account

of freight has been erroneously considered in the SCN as "lrial Balance

Figure' and therefore it suffers from inlirmity of facts.

(ii) That the demand has been raised as there is a difference in the values

shown in the debit side sum total of the ledger account and the ST-3 returns.

It has been submitted by the appellant that the provisions created in the

books of accounts are higher than the actual liability incurred and the actual

amount paid. \

--!-

-4- l-
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Appeal No. 41IGDM/2017.
M/s. PSL Ltd., Gandhidham.

-5-

(iii) That demand cannot be confirmed merely because there is a huge

difference between the provision created and the actual payment; that

inadvertently, higher amounts were booked while creating the provision and

that the actual expenses incurred was much lower than the provision created.

(iv) The appellants have given the details regarding the amounts booked

towards GTA expenses and the actual amount of service tax paid by them.

That the service tax is paid on the actual amount paid by them to the service

provider.

(v) That they have discharged their service tax liability as per the

provisions contained in Rule 7 of Point of Taxation Rules, 2011 (POTR, 2011),

on the actual amounts paid during each linancial year. That demand cannot

be raised on provisional values reflected and that it is a settled principal that

service tax liability is dependent on the actual amount which is paid to the

service provider.

(vi) That the assessable value for charging service tax is the gross amount

paid by the service receiver.

(vii) That the consideration accruing to service provider under contractual

arrangement with service receiver alone is liable to service tax.

(viii) That valuation of taxable services are to be done as per provisions

contained in Section 67 of the Finance Act 1994.

(ix) That the adjudicating authority has ignored the relevant provisions of

Section 67 and given general finding that the applicability of service tax is as

per constitutional provisions. Hence the demand confirmed in the impugned

order is not sustainable as the Appellants have already discharged their

service tax liability on the actual amounts paid to their service provider.

(x) They placed reliance on the decision of Honble Tribunal in the case of

Geep Industrlal Syndicate Ltd V CCE Allahabad reported in 1999 (111f

ELT 564 (Trlbunalf wherein it has been held that actual figures are to be

taken into consideration for the purpose of quantification of duty whether the

same is more or less than the provisional figures. That the ratio of the said

case is squarely applicable to their case contrary to the finding of the

adjudicating authority.

(xi) That if the department's interpretation is accepted, then Appellants

have paid excess seryice tax for the FY 2OL4-15 since the value of GTA

services as per ST-3 returns is more than that reflected in the Trial Balance

Sheet, and the same should be adjusted against the alleged short payment.

4
r
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(xii) That they have already discharged the interest liability vide challan

d,ated 24.03.2014 and since the entire amount of service tax has been paid

along with interest, the question of denial of benefit of Rule 7 of POTR 201 1 as

held by the adjudicating authority does not arise.

(xiii) That in view of provisions contained in section 73(3) of the Finance Act

1994, entire amount of service tax has been paid along with interest before

issuance of Show Cause Notice, there is no need to issue to Show Cause

Notice. They placed reliance upon the following case laws in their support :-

a) K. Prabhakar Reddy 2011 (24) STR 330 (Tri' Bang)

b) Tejas Agency 2OI4 (34) STR 803 (Guj)

c) Adecco Flexione Workforce Solutions 2Ol2 (26) STR 3 (Kar)

d) C Ahead Technologies 2Ol2 (26) STR J25 (Kar)

e) Master Kleen 2Ol2 (25) STR 439 (Kar)

(xiv) That CBEC had issued circular No 137/167 l2OO6lCX-4 dated

03.1O.2OO7 which stipulates that once service tax is paid along with interest,

there is no need to issue show cause notice.

(>rv) They have reiterated that they have discharged the entire service tax

liability on actual expenses incurred on GTA and hence no amount remains

unpaid.

(:<vi) That they have been audited by the service tax authorities from Lime to

time and all their activities were well within the knowledge of the department

hence the allegation of suppression of facts cannot be sustained. That the

entire demand is barred by limitation since show cause notice ought to have

been issued within 18 months of the relevant date, which has not been done

in their case. They placed reliance upon the following case laws in their

support :

a) Pragathi Concrete Products Pvt ltd 2015 (322lELT 819 (SC)

b) Rajkumar Forge Ltd 2O1O (2621 ELT 155 (Bom)

c) Batliboi & Co Ltd V CCE, Surat 2000 (117) ELT 460 (Tri'- Bom)

d) SipaniFibres Ltd Vs CCE, Bangalore 2OO7 (212\ ELT 374 (Tri.- Bang)

(xvii) That it cannot be alleged that there was suppression of facts merely on

the grounds of non payment of Service Tax. They placed reliance on the

following case laws in their support :

a) Padmini Products V CCE 1989 (43) ELT 195 (SC)

b) CCE V Chemphar Drugs & Liniments 1989 (40) ELT 276 (SC)

c) Gopal ZardalJdyogv CCE 2005 (188) ELT 251 (SC)
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(xviii) That penalty under section 77 of the Act was not imposable since they

had already paid the service tax amount along with interest prior to issuance

of scN. That since they had already paid the service tax as assessed by them

and liled the required returns in time, there was no contravention of Act and

Rules which would make them liable for penalty under section 77 of the Act.

They drew support from the decision of the Apex court in the case of

Hindustan steel Ltd V The state of orissa reported in AIR 1970 (SCl

25g which was followed by the Tribunal in the case of Kellner

Pharmaceuticals Ltd Vs CCE reported in 1985 (20) ELT 80'

(xk) That since there was no intention to evade payment of duty, or any

suppression or concealment of material facts on the part of the appellant,

penalty cannot be imposed under Section 78 of the Act. That they were under

the bona-lide belief that they had correctly discharged their duty liability.

They placed reliance upon the following judgements in their favour :

a) Suvikram Plastex Pvt. Ltd. Vs CCE, Bangalore - III 2008 (225\ E'L'T'

282 (r);
b) Rallis India Ltd Vs CCE, Surat 2006 (201) ELT a29 $l;
c) Patton Ltd Vs CCE, Kolkata - V 2006 (206) ELT 496 ffl;
a) cce, Tirupati v satguru Engineering & consultants Pvt ltd 2006 (2031

ELT a92Tl;
e) Indian Hume Pipes Co Ltd V CCE, Coimbatore 2OO4 (1631 EI;l 273 (Tl;

f) Akbar BadruddinJiwani V collector of Customs 1990 (047) ELT 0161

(SC); and
g) Chemphar Drugs and Liniments 1989 (40) ELT 276 (SC)'

(y,:<) That Section 8o of the Act provides that no penalty can be imposed for

any failure referred to in Sections 76,77 or 78 if the assessee proves that

there was reasonable cause for the said failure. since the appellant was under

a bonafide belief that they had correctly assessed and discharged their tax

liability, in terms of provisions of section 80, penalty cannot be imposed

under Section 76, 77 and 78 of the Act. They placed reliance upon the

following judgements in their favour :

a) ETA Enineering Ltd. Vs CCE, Chennai,2OO4 (174) E.L'T' 19 (T-LB);

ti ftyingman Air 
-Courier 

Pvt. Ltd. Vs CCE 2OO4 (l7O) E'L'T' 417 (T); and

"j 
St"t Neon Singh Vs CCE, Chandigarh, 2OO2 (141) E'L'T' 770 (T)

4. The central Board of Excise and customs vide Notilication No.

26l2O|7-CX (N.T.) dated l7-lo-2o17 read with order No. 05/2017-Service

Tax dated 16-ll-2017, has appointed undersigned as Appellate Authority

under Section 35 of central Excise Act, 1944 for the purpose of passing

orders in these appeals.

I
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5. Accordingly, personal hearing in the matter was held on 06.02.2018

which was attended by Ms. Priyanka Kalwani, Advocate and Shri Abraham

Chacko, General Manager of the appellant who reiterated their grounds of

appeals submitted earlier along with appeal. They submitted copies of

corroborative judgments in their favour and requested for ten days time for

submission of Balance Sheet for the relevant period.

6. Accordingly the appellant fi1ed their final submissions vide their letter

dated 16.02.2018 received on 19.02.2018, wherein they inter alia submitted

that since the Appellant company prepares a consolidated Balance Sheet and

Statement of Prolit and loss, covering all the units of the company, it was not

possible to submit the audited Balance Sheet of the particular unit under

dispute.

6.1 The Appellant submitted photo copies of the Consolidated Audited

Balance Sheet and Statement of Profit and Loss Account and Trial Balance

Sheet covering all the units of the company. It has also been clarified by them

that the financial year 2Ol2-13 was extended upto 30-09-2013 comprising

total of 18 months including 6 months of financial yeao" 2Ol3-14. Therefore

2Ol3-14 Iinancial year was limited for the period from 01-10-2013 to 31-03-

2014. They also reiterated that the entire demand has been raised due to the

erroneous reading of the debit side sum total figures of the kdger Account of

"Freight Outward & Preight Inward" instead of taking the closing balance

hgures. They also added that it was a common accounting practice to make a

provision for estimated expenses at the end of the month for those expenses

for which the bills were not received, in order to arrive at the correct financial

position of the unit at the end of month and that the figures reflected as the

closing balance in particular account should be considered for effective

reading of the amount booked to the particular accounting head.

Discussions & FindinEs:

7, I have carefully gone through the entire appeal memorandum and

the submissions made orally as well as in writing during the personal hearing.

I find that appellant have debited an amount of Rs. 9,25,652/- vide debit

entry No. 1 dated 12.04.2017 from their Input Service Tax credit account

which is 7.5o/o of the amount of Rs. 1,23,42,0151- confirmed. Thus, I find

that there is suflicient compliance to provisions of Section 35F(i) of Central

Excise Act, 1944 and accordingly, I proceed to decide the appeal.

8. I find that in the present appeal the main point to be decided is

that whether the appellant has actually short paid the amount of service tax

payable on inward and outward freight, as transpires from the difference in

--,- +=_ Page 8 of 8
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the amount of Freight charges as booked in the books of accounts, and that

depicted in the ST-3 returns filed by the Appellants for the period mentioned

in the Show Cause Notice.

8.1 The appellant has contended that since the company is preparing

the consolidated Balance Sheet for all the group companies and hence it is

not possible to produce the Balance sheet for the appellant unit. Hence

reliance has to be placed on the other records and returns. The show cause

Notice has placed reliance upon the hgures of freight inward and outward

expenses as shown in the Trial Balance Sheet' I {ind that as per the

accounting methodolory, preparation of the Tria-l Balance Sheet is the first

step in the 'end of accounting year process. It is a clearly understood fact that

all the ledger accounts are closed and the balances are carried forward to the

Trial Balance Sheet. Hence any particular Ledger Account may either have a

debit or a credit balance depending upon whether the same is either expense

or income. I lind that the audit of records of the appellant lead to the

revelation that the amount of freight expense as depicted in the Trial Balance

Sheet of the audit period was much higher than the amount as shown in the

ST-3 returns Iiled during the period.

8.2 I lind that in the present case the charge for service tax is on providing

taxable service by the service provider to a service recipient and the

assessable value for the purpose of taxation is the gross amount charged by

service provider to a service receiver. Section 67 of the Finance Act, 1994

deals with the valuation of taxable services and it stipulates that :-

.67 (1) Subject to the proubions of this Chapter, uhere seruice

tox is chargeable on ang taxable seruice tuith reference to its
ualue, then such ualue shall, -
0 in a case where the prouision of seruice is for a

consideration in moneA, be the gross amount charged bg

tlrc seruice prouider for such seruice prouided or to be

prouided bg him;"

Hence it is imperative that the gross amount charged by the servlce

provider is known. The appellant has submitted voluminous records to this

authority in support of their contention. However, it is not possible for this

authority to scrutinize, verify and calculate the gross amount charged by the

service providers. I lind that the adjudicating authority has confirmed the

demand on the basis of the difference between the figures appearing in the

Trial Balance Sheet and the ST-3 returns, however, no efforts have been made

by the adjudicating authority to arrive at the correct assessable value for levy

en

b/

I

of Service tax.
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8.3 I further find that as per provisions contained in Rule 7 of the Point of

Taxation Rules, 2011, the appellant was liable to pay service tax as and when

they pay the transportation cost to the Goods Transport Agency. Rule 7 ibid

stipulates that :-
*7. Determination of point of taxation in case of specified seruices or

persons.-

Notu.tithstanding angthing contained in rules 3, 4 or 8, the point of
taxation in respect of the persons reqtired to paA tox as recipients of
seruice under the rules made in this regard in respect of seruices

notified under sub-section (2) of section 68 of the Act, shall be the date

on tuhich pagment b made:

Prouided that u.there the pagment ls not made ulthln a period of
three months oJ the date oJ lrutolce, the point of taxation shall be

the date immediatelg follouing the said peiod of three months!

It has been alleged in the Show Cause Notice that the appellant has not

made the payment of Service Tax on GTA within the period of six months,

hence they are not entitled to benelit of provisions of Rule 7. However the

dates on which payment has been made by the appellant is not forthcoming

from the record, in the absence of which it is not possible to determine the

date on which payment of service tax was actually due and the date of expiry

of the stipulated period.

8.4 I find that the adjudicating authority has confirmed the demand

reiterating the grounds raised in the Show Cause Notice without assessing the

actual tax liability. The adjudicating authority has observed in the "discussion

and finding" (page 4 of the impugned Order) that : o......As per the standard

accounting practices, prouisions for ang liabilitg is made uhen tle liabilitg has

arised but inuoice or other tgpe of documentation has not been receiued bg the

noticee till the date of preparation of tial balance. I therefore find that the Show

Cause Notice is not uague and cryptic and reliance is rightlg made on prouisions

made bg the assessee in this regard.' However, I find from the Ledger

Account produced before me that the appellant has made debit entries

pertaining to payments made to various service providers and in certain cases

provisional entries have been debited on the last day of the month and the

same amount reversed on the first day of next month. Thus, it appears that

the appellant was passing the debit entries on receipt of invoices from the

service providers. In view of provisions contained in Section 67 (1)(i) of the

Finance Act 1994, service tax is chargeable on the gross amount charged by

the service provider for the services provided by him. Hence quantification of

the gross amount charged by various service providers is crucial for correct

assessment of the service tax liability. This data can be acquired from the

appellant. The fact remains that even if the appellant has failed to make

b
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payment to the service provider within the stipulated period as per proviso to

Rule 7 of PoTR, 2011, the point of taxation will be determined as mentioned

therein. However there will be no change in the tax liability calculated, as

stipulated under section 67 ofthe Finance Act, 1994. The said payment dates

have to be correctly determined, so as to arrive at the actual interest liability'

Hence, I am of t].e opinion that the entire issue needs to be revisited by the

adjudicating authority for proper and detailed scrutiny of the records, in order

to assess the tax liabilify correcfly.

g.Inviewoftheabovediscussion,Iremandbackthemattertothe

original Adjudicating Authority for de novo proceedings after proper scrutiny

of all the relevant records and after considering all the argum t forward

by the appellant.
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COMMISSIONER, CGST & CEX, RAJKOT/
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