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Passed by Shri Lalit Prasad, Commissioner, Central Goods and Service Tax & Central
Excise, Rajkot
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In pursuance to Hoard's Notification No. 26/2007-C.ExNT) dated 17.10.217 read
with Board’s Ceder Mo, §57 200757 dated 10.11,2007, Shr Lalit Prasad, Commissioner,
Central Goods and Service Tax & Central Excise, Rajkot has been appomted os Appellate
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of
Central Excrse Act, 19449 and Sectron 85 of the Finanee Act, 1994
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Arising out of above mentioned 010 issued by Additronal fdeine ) Deputy  Assistan
Commisstoner, Central Exvise | Service Tax, Rajkot | Jamnagar | Gandhidham

q wefrRwal & TOEET F1 A1 UH UAT  Name & Address of the Appellants & Respondent

M/s Friends & Friends Shipping Pvt., Ltd.,, Maitri Bhavan, Plot No 18, Bector-8
JGandhidham,

aH wmeadiE) & satth w aﬁ:hﬂﬂfﬁﬂaﬁmnmﬁquﬁhﬂﬁrmﬂ:m
HOTH ZT & B B

Any person agerieved by this Order in-Appeal may file an appeal to the approprinte authority
in !hr follawing way.
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-'-'Llﬂlxﬂ] to. Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944

nder Section B6 of the Finonee Act, 194 an gppeal lies to

) e IEoeE @ U W0 AEE A I #ﬁ'urum—njﬁﬂﬁﬂmﬁaﬂﬂm
FaraftET £ s O &5 il A 2, W & O, a2 faed @ &SR il g

The ctal bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2.
R, k. Puram, New Delhiin all matters relatme to classification and valuation,
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T the West replonal beneh of Custioms, Excise & Serviee Tax Appellate Tribunal (CESTAT) at,
201 Flpor, Bhatimali Bhawan, Asarws Ahmedabad- 380016 mn case of apyeeals other than as
mentioned in para- 1a) above
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The appeal 1o the hltlpeluml T'r'thu!nqi whall = fled in qulﬂdrup]lcalr in form EA-d [ o5
prescribed under Rule 6 of Central Excise [Appenl) Rules, 2001 rf}ml H-hri.lh b IJ-I:‘:'HI'IIE%H‘II
against one which at least should be accompanied by a fee of Ks. 1,000/ Rs.5U00) -

5. | L000/ - whete amount of duty 1]Lmund.l'mtl:rrﬂl,.l’|ptﬂall]. el is LH-'[.U‘ a Lae., 5 Lac 1o
50 Lac and above 30 Lac respectively i the form o L'm-‘iﬁﬁﬁ bank draft in favour of Asst
Registrar of branch of any neminated public sector bank of the place where the bench of any
nommated public sector bank of the Plutr where the hench of the Tribunal s situsted
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al undet sub section (1) of Section 86 of the Finance Act, 1994, to the Appellaie
Tribunal Shall be filed in :;uciadru feate m Form 5.T,.5 as pnra-:;?hrd under Hule 9 l'i of the
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed agats!
lone of which shall be certified rn:|:|:-.|t and  showld PCCOm e bil a fees' of Es 1000/
whiere the amount of service tax & mtecest demanded &5 tyv levied of Rs: 5 Lakhs or less,
Rs. 5000/ - 'u-!'_lhe the amount of service tax & interest demarided & proalty levied 18 more
than five lakhs Elr_ not exceeding Hs, Fifty Lakhs, Ra 10,000/ - where the amount of service
tax & interest demanded & penalty levied s more than fifty Lakhs rupees, in the [orm of
crossed bank draft in favoyr of the Assistan] Registrar of the bench ol nominated FPubhe
Sector Hank o |I11{;tphacr- where the bepch of Tn H::ml ts sttuated. [ Appheation made for
grant of stav shall be accompamied by a fee of Rs 500/
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 (2] & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner,
Central Excise F:ppfulﬂ jone of which shall be a certified copy) and copy of the order passed
by the Commissioner authorizing the Assistant Commssionsr or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal o be hled before the CESTAT, under Section 35F ol the Central Excise Acl
1944 h‘h:rm il s madde ﬂs.l[.lll'l.'ul].l-i[‘ ta Service Tax under Section B3 of the Finance Act, 14994,
an appeal agninst this order shall lie before the Tribunal on payment of 10% of the dun
demanded where duty or duly and penalty are in dispute, or penally, where penalty alone is in
dispute, provided the amount of pre-deposit pavable woulid be subject to a ceiling of Rs, 10
Lrores,
Under Central Excise and Serviee Tax, “Duty Demanded” shall include

11 amount determined under Section 11 1
il pmournt of erroneous Cenval Credit taken,

[ii1L amournt pavable under Rule & of the Cenvat Credit Rules

proveded further that the provisions of this Section shall not apply fo the sty

ﬂl!fcp]jm'mn and appeals Erndm;u, hefore any appeliate authority prior 1o the commencemen! of
the Finance INI.LIFTEI 2014,



| 21

() WHA FEH & FrdEs
k!mg tion to Gove t of India:
zH ERET of MAAT A, Fow Iome e FREms, o04 & oum
I5EE & wue ¥ s sin oo, M O, sdeer dvs, e sramew, T

Frara, ot AT dEs & wee, s sw, o fred Thool, # B @ anfio

A rTn.ﬁu;l-n application lies to the Under Secretary, to the Government of India, Revision
Application, Unit, Minisiry of Finance. Department of pevenue, jith Floor, Jecvan, Deep
fillding, Parliament Sircer. New Delhi- 0001, under Section 35EE of the CEA 1943 in
respect of the following case, governed by {irst proviso (o sub-section |1} of Section-J3aH ihid
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In case of any loss of ?:I]Ed!i,. whiers the loess oreurs m transy from e factory 10 .8 wiareholise of
to apother factory or from one warehouse to anoiher during the course of processing of the
goods in a warehouse or mostorage whether in a fmetory or m a warehouse
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In case of rebate of duty of excise on goods exported to amy country gr territory outside [ndia
ol on excisable material used in the manufacture ol the goods which arc ekxported 1o any
country or terntory outside India.

i) ﬂﬂﬁﬁtﬁﬂﬁﬂﬂﬁﬂﬁ!ﬁﬂ#ﬂ?#tﬂt,#ﬂﬁm 5 T e oo k)
In case of goods exported outside Indin export 10 Nepal or Bhutan, without pavment of doty.
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Credit of any duty allowed to be utilized towards pavment of excise duty on final products

under the provisions of this Act or the Rules miude there under such order 18 s sged In the
En:n%taﬁmnﬂ Ilhpp-:ﬂhh on or afier, the 11'5” appamted under Sec. 1049 of the Finance (No.2)
1, .
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The above application shall be mude in duplicate in Form No. EA-S s specified under Rule, 9
of Ceniral Excize mgmiﬁl Rules, 2007 within 3 monpths from the date on which the order
agaist 18 communicited and shall be ﬂqr?:ﬁl’{w-ugg I::v two copies each

saught 10 be appeale Y] i1}
:!;' lﬁ’; Iy anﬁ rn'!l:!l'-IFI:r--II ppeal. It should alsp be :lcf!mlgrm;t': E v of TR-G Challam
evidenoing payment of prescribed fee s prescribed under Sechon 35-EE ol CEA, 1944 under

Major Head of Account.
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upess One Lac,
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manner, not withstanding the fact that the one appeal 1o the ."lp["l:_n'ﬂi'lﬂ Tribunal or the one
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One copy of application or 0.1.0. a5 the case may be. and the order of the ad, udicating
authority shall bear a court fee stamp of Ra. 6,50 as prescribed under Schedule-1 in terms o
the Court Fee Act, 1975, as arnended,
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Attention is also inwvited 1o the rule l.'l:"r-l"{hﬂ!il these and other related Hmtl:r‘rﬁ contained in the
Customs. Excise and Service Appellate Tritninal (Procedure] Rules, 1082
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appellate authority, the appellint may reler To the Deparimental websibe waw, cher gov in
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Bemmg aggrneved with the Refund Order Noo
FOLPST Retund [ 2009 dated 31.12.2009 (hereinafter referred to as the
“impugned order”) passed by the then Assistant Commissioner, Service
Tux Division, Rajkot (hereinafter referred to as “the Lower
Adjudicating Authority”™) M/s. Friends & Friends Shipping Private
Limited, Maitri Bhavan, Plot No: 18, Sector 8, Gandhidham 370 201
[kutch) (hereinafter referred to as “the appellants”) nave filed the
present appeal.

2.1 The issue involved in the matter, in brief, is that the
appeliants filed an application on 01-12-2008 seeking refund of Rs.
9,162 /- being the Service Tax paid on the services used for the export
dunng the quarter July, 2008 to September, 2008, under Notification No:
41/2007-Service Tax dated 06.10.2007, as amended, with the Lower
Adjuchcating Authority. The Lower Adjudicating Authority issued Show
Cause Notice dared 19,03.2009 wherein it was proposed to reject the
claim of refund on the grounds that thev have not [ulfilled the conditions
prescribed under  Notification No: 41/2007-Service Tax  dated

06, 10,2007, as amended.

2.2 The appellants neither filed reply to Show Cause Nouce nor
appeared for personal hearing before Lower Adjudicating Authority. The
Lower Adjudicating Authority vide his impugned order rejected the

refund claim of the appellants and held that:

{i] since the exports have been made under claim of drawback
acheme therefore as per proviso (e) to clause (1) of the Notification

Mo 41/2007-Service Tax dated 06.10.2007. as amended. refund 1s

not adimassible;

(i}  refund of Service Tax paid on the services for weight and quality
survey. classifiable as "Technical Inspection and Certfication
services” under Section 63 (105) (z=zi) of the Finance Act, 1994,
received from M/s. SGS India Private Limited vide their invoices
dated 09.07.2008 and 13.05.2008 is not admissible since no
written agreement entered by the appellant with buvers of the
goods o regulations stipulating tests of such exporied goods have

brern oroduced:

| 24
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(1]  refund of Service Tax paid on the two invoices, both dated
28.06.2008 of M/s. AVB Contractor is not admissible as the
service provider is registered under *Manpower Recruitment
Agency services” and rendered the services of manpower supply
therefore the services provided are in the nature of Manpower
Recrummment & Supply Agency which is not specified services for
refund under Notification No: 41/2007-Service Tax dated
D6.10.2007, as amended;

(vl regarding proof of payment to Service Tax the appellants have
submittgd journal entnes, without any documentary evidence,

cannot be considered as valid proof of payment of Service Tax.

3. Being apgricved with the impugned order, the appellants
have filed the present appeal on the grounds that they have availed
drawback of the Customs duty levied on the goods exported and have not
availed drawback of the Service Tax; thal they have enclosed the copy of
the Letter of Credit (L.C.) along with refund applicanon wheremn terms
and conditions were stipulated between the buyers and sclier and
according to that they have carried out testing and analysis; that the
services of AVE Contractors have provided the wharf cleaning sérvices at
purt in respect of the goods exported and thus the said services falls

under “port services™ and the same is eligible for refund.

Earlier personal hearing:

4, Personal  hearing in the matter was held before
Commussioner (Appeals), Customs and Central Excvise, Rajkot on
20,07.2010 which was attended by Shri Arvind V. Joshi, Director of the
appellanis firm along with Shri Manish Vora, Chartered Accountant
during whuch they reiterated the submissions made in their appeal and

sought a week's tirne o make additional submissions, which was

granted.
Additional submission:
5.1 The appellant vide their letter dated 03.08.2010 filed

additional submissions wherein they submitted that they have not
availed drawback of Service Tax; that they placed reliance on the Para 6
of the Notification Ne. 103/2008-Customs (NT} dated 2“.03.11003
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wherein i1 has been stated that if the rate indicated is the same in bath
the columns, it shall mean that the same pertains only to customs
component and 15 availlable mrrespective of whether the exporter has
availed CENVAT credit or not and stated that as per drawback schedule
for Soyabean meal given in Chapter 23 the drawback is specified & 1% of
FOB in both the columns and hence the drawback is only for customs
component and question of claiming drawback of Service Tax component

does not anse

5.2 As regards to denial of refund claim on the grounds of non-
submission of contracts between buyers and seller appellants stated that
they have placed on records the copies of Letter of Credit issued by
buver's bankers containing various terms and conditions for purchase of
the goods; that it is a written agreement between buvers and seller of the
goods; that as per agreement only they have got goods tested and
analyzed from M/s. SGS India Private Limited.

5.3 As regards to proof of payment of Service Tax, the appellant
stated that as per clause lfc) of Notification No: 41/2007-Service Tax
dared 06, 10,2007, as amended, stipulates that the exporter claiming the
exemption has actually paid the Service Tax on the specified services to
its provider and no where it states that they have to submit the proof of
pavment; that it is a duty casted upon the applicant to see that they have
made payment of Service Tax to the provider; that they placed reliance
on Circular No. 106/9/2008-Service Tax dated [11.12.2008 which
supports their contention; that they have submitted ledger of accounts of
M/s. S3GS India Private Limited from their books of accounts, which is
runmng account; that they have paid charges on 02.08. 2008 1n respect
ol all the invoices received by them from M/s. SGS India Private Limited
il 31.07.2008.

5.4 With reference to denial of refund on the grounds that
services rendered were shown as weight and quality survey, the appellant
stated that said narraton is prefixed in the invoice; that M /s. 5G8 India
Private Limited have rendered the service of Inspection and Certification
to the goods as can be seen from the copy of Certificate of Quality 1ssued;
that the Testing, Inspection and Certilicate services falls under Section
B63( L05)(zzb) of the Finance Act, 1994, which is an eligible service; that

they placed the copies of letter of credit and for contract, relevant invoice
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along with certificate of quality issued by SGS India Private Limited and

copv of ciroular.

5.5 Cin the point of denial of refund claim on the invoices of M/ s,
AVE Contractor the appellant stated that they have received the services
in relation o cleaning of wharfl at Port which was in relation to export
cargo lor which they have been charged on per metric ton basis and not
an the basis of number of man power / laborers; that therefore the said
service would either fall under Port Services or under Cargo Handling
Service and not under Man Power Supply and Recruitment Agency; that
Board wide its Circular No. 112/6/2009-Service Tax dated 12.03.2000
has at Para No. VIII clarified the issue and therefore the refund is

acdmissihle

6. The Central Board of Excise and Customs vide Notification
No: 26/2017-Cx(NT) dated 17.10.2017 read with- Order No: 03/2017-
Service Tax dated 16.11.2017, has appointed undersigned as Appellate
Autharity under Secuion 35 of Central Excise Act, 1944 for the purpose of
passing orders in this appeal.

7.1 Accordingly, personal hearing in the matier was held on
20.02.2018 which was attended by Shri Manish Vora, Chartéred
Accountant an behall of the appellant. During the personal hearnng,
authorized representative reiterated submissions made earlier and

submitted & written submission

7.2 [n the written submission given at the tme of personal
nheanng, appellunt sought to correct the mistake at Page No. 28 of their
earlier submission dated (3.08.2010 and they placed reliance on the
case law of Santosh P. Deshmukh - 2018 {8) GSTL - 224 (Tri. Mumbai).

Discussions & Findings:
8. [ have gone through the case papers and the various written

submissions filed by the appellants and oral submissions made during
the personal hearing by the authorized person of the appellants. | find
that since the ssue involved 1s rejection of refund therelore there 15 no
requirement for compliance to provisions of Section 35F(1) of the Central
Excise Act, 1944, made applicable to Service Tax matters vide Section 83
of the Finance Act, 1904,

%
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9. I find that refund has been rejected by the Lower

Adjudicating Authority vide his impugned order on the following grounds
that;

) since the exports have been made under claim of drawback
scheme therefore as per proviso (e) to clause (1) of the Notification
No: 41/2007-Service Tax dated 06.10.2007, as amended refund is

riot admissible;

i) refund of Service Tax paid on the services for weight and quality
survey. classifiable as Technical Inspection and Certification
services under Section 65 (105} (zz1) of the Finance Act, 1994,
received from M/s. SGS India Private Limited vide their invoices
dated 09.07.2008 and 13.05.2008 i= not admissible since no
wrniten agreement entered by the appéllant with buvers of the
gonds or regulations stipulating tests of such exported goods have

becn produced;

fir}  refund of Service Tax paid on the two invoices, both dated
2B.06.2008 of M/s. AVB Contractor is not admissible as the
service provider is registered as supplier of Manpower Recruitment
Agency services therefore the services provided are in the nature of
Manpower Recruitment Agency which 15 not specified services for
refund under Notification WNo; 41/2007-Service Tax dated
06, 10,2007, as amended;

(ivl Journal entries, without any documentary evidence, cannot be

considered as valid prool of payment to the supplier of the services.

10.1 As regards to rejection of the claim on the grounds that since

the expaorts have been made under claim of drawback scheme therefore

as per proviso (e} o clause (1) of the Notification No: 41 /2007-Servige

Tex dared 06.10.2007, as amernded refund is not admissible. | find that

sald clause clearly stipulates that no drawback of Service Tax should
ave been claimed.

10.2 | find that appellant i their subnmussions have stawed that
they have exported Sovabean Meal, falling under Chapter 26 of the
drawback schedule wherein the rate of drawback is specified @ 1% of the
[
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FOB value in both the column and therefore as per Para 6 of the
Notification No. 103/2008-Cus (NT) dated 29.08.2008 it should be

considered as drawback for customs portion only.

10.3 Frima face 1 find that there is enough force in the argument
of the appellant however they have not placed on records the copies of
shipping bills. | find that the appellants whole set of argument is based
on the clarfication given at Para 6 of the Notification No, 103/2008-Cus
(NTI dated 29 08.2008 which is effective from 01.09.2008. However, in
the insiant case the Shipping Bills are dated (02.04.2008, 05.05.2008,
07.06.2008, 27.06.2008 and 03.07.2008, Thus, there is no legal force in
the argument of the appellants and accordingly | find no infirmity with
the findings of the Lower Adjudicating Authority,

11. since the appellants have not been abie to fulfill the
conditions set out al proviso (¢) to clause (1} of the Notification No:
F1/2007-Service Tax dated 06.10.2007, as amended, therefore without
guing mio the meris / demerits of the other findings of the Lower
Adjudicanng Authority, | reject the appeal of the appellants and uphold
the impugned arder of the Lower Adjudicating Authaority.

7L Jhane

-.-—'-"-F..-' B, [ L
F.oNV.2/122/RAJI2010 g
Place: Rajkot (LALIT PRASAD)
Dated: 27.03.2018 COMMISSIONER, CGST & CEX, RAJKOT/

COMMISSIONER (APPEALS),
CGST & CEX, RAJKOT

By Speed Post

To,
M 5. Frniends & Friends Shipping Private Limited,
Maitri Bhavan,

Plol No: 18, Sector 8,

Gandhidham 370 201 (Kutch)|

Capy 10
L] The Chief Commissioner, GST & Central Excize, Ahmedabad
Zone, Ahmedabad.
p The Commuissioner, GST & Cenrral Excise, Kutch.
3) The Commissioner, GST & Central Excise, Rajkot.
4 The Assistant Commissioner, GST & CEX, Gandhidham Urban.
3 Cruard File.




