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Passed bt' Shri Lalit Prasad, Commissioner, Central Goods and Service Tax & Central
Excise, Rajkot

:rFr"wrdT +is.+ lE/r"trs-t.i.g (rra.A.) Ear+ tb.r".l.tb * srq ca d-A iijhs-:nicr s
.,r/e.tb-(rE.A. ffar6 r€,.tr r.rb * :r+lnsr fr, ,ii dfa'd wrr( ,3{rzEkI , il-fi-4 4+E t'a tm s;{

$tr r.cr Lla,trfr+fc d fuad sftfA-{rT qqqv Sr qnrzv, #fi-q Sicrd rt"a;:rfufi+r+ t<vu 8r

qm r,, + 3iilrk.d-S 61 4g Jqii t +r;u* *;n&r qrft-a rri fi rtsq * $4ra crfus;rt * 5c

n-fr"qid fu-qr rrqr t.

In pursuance to Board's Notification No. '2612017 -C.Dx. (NT) datcd 77.10.217 read

rvith Board's Order No. 05i 2017 S'I dated 16.11.2017. Shri Lalit Prasad, Commissioner,

Central Goods and Service Tur & C'entral Excise, llajkot has been appointed as Appellate

Authoritl for the purpose ol passirrg ordcrs in respect ot appeals tiled rtttder Section 35 of

Central Excise Act, 19.+.+ ancl Section 85 olthe F-inance Act, 1994.

3{W 3fl{+A/ s- -{rf,d 3Tr -{f,d/ \r?r+d/ F.o++ xtr+d. a*frq 3iqK 6i e-dI-+I, {rd6rc / ar;GrrR

I amftrir qffir" 3qifdft? artr'ry srratr $ qfra:
Arising out of above mentionc(l OIO issued bl' Additional/ Joint/ Deput) / Assistant

Commissioner, Central Elxcisc 7' Service 1'a,r. Rajkot / Jamnagar / Gandhidham :

yffir Oo cffi 6r drJ1 (rd qdt / Name & Adtlress of the Appellarts & Respondenl :-

M/s Friends & Friends Shipping hrt. Ltd.,, Maitri Bhavan, Plot No 18, Sector-8

,Gandhidham,

(A)

(1)

ry rrte1rtra1 € .qFld 6t* "qtra ffiBaaftfi d $q+-d crffi I vrFl51u1 5 uro
3rfi-d ilw 6{ €6dr tt,
Anr person asgrievcd bv this Order in Appeal nat llle an appeal to the appropriate authoritl-
in th'e follorlii'E sar.

fiar qrFF ,t;fl-q raqrd q|.m t'd tqr6{ 3iffiq ;qqft]+tut fi cR Jqd, i;fiq saqr et6
3{fufria 19++ 6T qm ";ss * :rrfu r'E Fd.a :rft}G-qq, tgg+ fi trrr 86 t }i+rtd
ffi@a wro 6r ar srdt H rl
Appeal to Customs, Excise & Servicc Ta-ri Appellate Tribunal under Section 358 ol CEA, I q'+4

/ Under Section 86 of thr: Finance Act, 1994 an appcal lies to:

drff-+rlT rrcqr+;{ t rreFlm €sfr Hrqd {tqr ?tc<F. }dq ,icr--d Qre"6 (rd t-drs{ }ffiq
;qqrffi 8r Eslq frd. a-€e "din 4 2, JrR + 's{fl, ilg fr"-fr. 6t #r'orfr qrfr(' rl
The special bench of CLlstoms. E-rcrse &. Sen rce Tax .Appcllate Tribunal ol West Bkrck No. 2.
R.K. Puram, Nelv Delhi in all matti-rs relating 1o classification and valuation.

lqtl+d qnr.d( l1ar l earc rt' jrffi i. :rura els ssfi 3rfrd fiar r1a. tff+ 3;!-rq qrE ('d

*qr6r 3{ffirq ;qrqlfu-fiwT tRr-d) #r cRirq e}+q frfu-6r, . dffiq- dd. {6ffrdl eraa- rrsrdr
3l64ildK- 31."r€, 6i ffr aEt qG(, tl

To the West rcqional bench ol Customs, Excise &. Sen,ice Tar Atrpellate Tribunal {CESTAT) at,
2n(r Floor, Bha"umali Bhawan. Asanra Ahrnedai.>ad.38O016 in cise ot appeals otht,r than as
mentioned in para 1(a) ;rbor,e

(ii)



(iii)

(B)

t.u

Jq'&q " 
sTqTftl-F@T *. €Eer jJ$ d cr-dd airdr * fAT t-;A{ 3iqrd eE, 1rfia; lMt. ZOtt t.

* F-+q o t 3idrh Ftrtfta B! at 'qqr EA.l +l Eru qfu fr eS B-qT 
"nar 

arf5r, r f+n. S
+-F. S 6fi ('6 cfa t €RI, fr6r Jiqrd eE, & qrn ,uqld, A 4rJ.i 3it{ rTrrII EsT rqrar, rqt' s
drur qr js$ 6q. 5 dfs {ce qr 50 irs €o(' + 3r?rr 50 drs tc(r t JrE6' B at *'se :

1,000/- €qS. 5,000/- 5qS 3flcf 10,000/- 5q] or ftiR-a d+rr eT.*F fr cfr Ed.rd *tt FnfRa
sr6 sr sTerdrfr. 1lqe-a 3rtrl{ ;qlqrit-fiTuT 6r snsr * s6rd6 {B-€cR * arry t Effi gff

{+16B{6 d-r * a-+ rom orfi ffi? d+ flqe .dqr F+or aar ari6r, I qtslQd gFrc zrr errdra

d'+ 6r rs s.rsr fr dar qfar, 
"ro *ie-a vqr& ;qrulfufllT 6t rnqr Rra B t elrra" rrlt-

(e.m&) * ffiq 3nitd-q, + €rpJ 500i- 5q(' 6r Fnrlftd er6 d;rl 6rar 6tflr u

The aoocal to the ADDellate Tribuni,l shall be filed irt ouadruplicate in lorm FA-J / irs
orescritred under Rulb'tr of Central Excise lAnoc;rl) Rtrles. 200l and shall !rc ar-companicd
asainsl one \\hich dl least slloLtkl be accorhfanied br a [ee of Rs. ].000/ Rs..-000/.
R"s 1O.0o0/- $'herc amount of rltrlr rlemurrd/inier|st/'Dcnall\, refund ls uplo i Lac.. 5 l-at ltr
50 l-ac and abovc 50 Lat rcsr;cciirelr in the form cif cross-ed bank dralf in favottr o[ Asst.
Rigisiiai oT branch ot anr nomirtaterl nublic seclor bank of the nlacc rrhcre the hettch ofanr
nofiiinaicd oublic secior l;ank of the nlace rrhere the bcnr-h ol lhe Triburtal is sttuaterl.
Aoolication hrade for qranl o[ sla\ slt.rll br- ,rccompanirtl hr a fee ol Rs 5{)0' .

:ifarq;zllqftrfi{ur fi ssa nQm, r+ra JIIUriqq, lsal sT ur{r 86(1) +. 3rcFF sdr6{
ffi, 1994, * E-{fi 9(1) e aea fa'uftra c.rd s.r. s d aR cfui fr 6t sr si;;ft uE rs$
sFr G-{ sn}sr * fufd }mfr ST rrm d, ss$r cR qRr A sdra +'r tra* t ('+ cfd rqrFrd

dfr lrftq 3i1T fdA t E,a' fr 6q \16 cF + qrr. d6 tdr+-{ fi airr ,qrs fr aia :itr a-rnqr

,rqr s4tdr. 5g\r 5 drs qr 5s$ 6ff, 5 drSI 5q(r qr 50 drg 5q(' Fz5 3reFIr 50 dlg {c(' fr
3lfr6"t d paql; 1,000/- rqt, 5,000/- 5q$ 3{?rdr 10,000/ dqi 6r frqtfud;-+rr el6 ff cF
€E- 

"ti 
Ftritd ir6 6T srzrdrd, sdfud 3iffiq fir snsr t.sOrq-+'rftccn A

Frq S 16-S m srdfir+ s]-{ + d+ -dri rrfr W= d_+ grrc {arr l+-qr frr;{ EG(' t €dfud

cFFc fi rrrdra. &+ 6r -rs ensr S 6I/r EGtr rO {dBd }ffiq .-qrflfu-fllr *l erET Rrd ts |

iarm:ndrr (€t 3nk) fi fr('3{li{;I-q{ + firzr 500/- $c(r 6r fAq\ftd ?r e"5 sfiI anar ilrn tl

The aooeal urrder sulr section lll of Scction 8b uf the Ftnance Act, lg()-1. 1o thr- Appellatc
ti'iir,if{t'St-litt Re titE.i iri ,ruaaiunti"ari in F.,im s.r's as presclibed un-der Rule.9l.l) of rhe

si Xi'"""iii'n*,tis. 'i6'qi. 
"hd 

iihali tr"-ar:com pa n ied br a chpr of the ordqr appealed agairrst

i;;;';i 'iHi 
ij:i iir u. "i'iiiii..t ,;p\:i a;d et.,ouia.u. acco-m'pan r.ii. t,1 e I;..-q, ,\s, l0Q0

iiiiere thi'imounl ol scr-vi.e ia-* A.'i"i"rcst aimanaeO & pe alrr.leried o{ Rs. 5. Lakhs ur lcss.
Rs 5OOO/ $here the amount o[ sen ice tax & inleresl demandeq &, penall\ le\.lcd ]s more
ii,i"-fiv'l laklii bur nol ex,eedlrR Rs. Fifrr Lakhs. Rs.)0,00O/ \\herC lhe amounl, ol .senr(e
iii'h ii tiii'ii".i.il', 

^1;.i1 
s fr"nilii"l".].a ii morc ihan fi.lt.\ Laths rttpees itr t he ,form of

ffi=iea";Ini' d;ii*i;'i;';il "t'ih" Assiirani Regislrar of lhc bench of nomrnared l'trblic
\.lii'."sXi rl' .i'rTi" ijiri'?'iir,".. iiiq [ench of Tri6unat ts siluated T Applitarion made lor

irini of sai: sliail be accompanied lrr a fce ol Rs 500/

fdaa :rfuiaq-q. 1994 ffr qr{I 86 61 5c-qr{Bi (2) (rd (2A) * 3rd?tf, nJ ff 4fr $qrd' Q-dl6{

Fr+sor&, 1994, + ftq^fi 9(2) trd 9(2A) * rra Fnrifra qlrd s.T.,7 fr fir ar l{+rft !?i 31I& sPr

sn+ra s-fiq rcqr( cl6 $eldr xqrd 1gfi61 a-fiu siqrd ara rqm qrfta ;nlt' 6t cft-qY

€?ia st 1rt .S u+'vF c?,fid 
-6lfr qridr,t 3lh sdRFF 3irurr.i 312rfl scq1'

$-frq r.qg erffi/ t-dr6{. 61 3{ffi{ ;qrqrfir{nT 61 3fft--d fJ ali +r fr6tt 41 Erd vrltt $l

cft sfi sr2r;i'qrfrrd fi.fi ilJfr r I
The aooeal urrder sub se(1ion (fl arrd 12A1 o[ the section 8b the Firtance Acl l9(]4. shall lre

fii;;|]'t;. Si.i u. pi.r.rited,ndcr dule q (2) & 9{2A) ol the Service Tar Rules. l9q+ atrd

.fr"Jt 6"'i""o.ouni"h trr a copr of ord"r of Commissioher Cenlral Excise or Commissioner.
d;;;; E;.;; lArn"rt.r ton" cii tt'h i.r, sha ll Lre a cert ilied copr ) a n d copr o[ t he ord er pa sscd

t r:'ifr" -C"rnrni".Ion"i 'urif,oriring lhe Assislanr ('ommissidner or Deiiul\ Commissioner of

Cenira fxiise/ Sen'ice Tax to frle-the appeal before the Appellate Tribunal

fiqr srE', tdrq 3aqE ql,q uE i-qrrr 3lffiq crfr-di{nT (Ne) fi cfr"3]fid * qTfid n'a,}-fr-q

r.qrs "qna nfuF'+q 191-4 EI qr{r 35qtr fi 3rd?td, -I) *r ffiq:rRGq-q' 1994 6r ?rRr s3 *
3t{,td t-dTm{ +t m nrrl fi ?€ ts. g€ 3riar * cF 3ffiq qrft}sipr fr 3{fd +-.J Frm tcK
alffi/tdr ar qrrr * to hsrd (10%), sd arzr re qai-ar ffid t, { EcH, _ilE t-{f, ^Eat-dT
#arfra t, fl ryFnd l+'qr ,,fir. dei ls 5€ trr{r + -fua -rffr l4 sri aa :rSf,Fd Is rti-sl t€
6tg €c('t vff+ a atr

i;frq reqrq artaa t.d e*dFF{ + 3rd?td "qrrr B-q arcr er6" fr fr-a snfttT t
(i) trr{r t1 * * ffi4 rrq
(ii) ffic;s-r A ff ar$ zr*a {rQt

(iii) ffir rqr 1i;I{ffr{dt fi G-{4 6 fi raJra iq {64
- ssrd T6 f$ 1o tno t crstrrd ffi+ 1o. 2) 3{FIF-{q 2014 * 3{I{e{ € Xd Atfr 3rq-e'q

qrM' + sqH ft-ERrti-a. rcrrrd Jrff cti 3Jfrfr d aq r& d-ntl
For an anoeal to be frled l)eforc the CFISTAT, uncler Section 35F of the Central Excise Act.
19aa ghi'ch is also macle alrplic:ibie to Service Tax under Section 83 of the Finance Act. 1994.
an aooeal asarnst this order shall iie beforc the Tribunal on pal-ment of lO')'u of the drlt\
a""rJ.i'a-i 

"fl"i"-Orii 
orrlirit 

",,.1 
penalrr art- in disprrle, or p"nalti. uhere pt-naltr aloue is ih

clispute, provided the amouit of pie depbsit parable rvoulcl be subject to a ceiling of Rs. 10

Crores.
Under Central Flxcise ancl Sen'ice Ta,x, "Dutl Demanded" shall include :

(il amounr rletermined under Section I1 D:
liil amount oI erroneous Cenvat Credit taken;
iiiil amount pat'able under Rule 6 of the Cenvat Credit Rules

prbuitled luflhcr'lhal 1l1e pr'erisions of this Se|lton shall nol apl)h lo lhe sta\
aprrlicatlon and appeals perrding be[ure arr app"llate aulhoritr prior ro the ionimcncement oi
the Finance lNo.2) Act, 20 l'+.

(i)

(ii)



I 'l't-
l{z

(c) !{rqa €-GFrt a} qafirur vrira :

Revision aoofitation to Government of India:
s{-ffiiH'iia+H!1 ffi Fffifra-a arrdr F }drq reqra sla 3rfuG-{q 1o'i1 fit l'rlt
ssEr: fi q"]a "qla+ &. irdrra rrat gfua, }rl[d €{mR, r+terq rird-ca i6r5. ta.-a qrmq. r*ra
Ee{r:T, d?fi 

"Asi*aa 
&q r+a, srq 4r4, +t ftrfi r iooot, +l f+..qr drflr iIG('l /

A revision aoolicalion Iies tu the Under Secrelar\, Io lhe Governmenl of lndia Revision
AoijiCiiion Uhit. Ministn of Finance, Departmenl ol Revenue, !1h [loor. Jet'r'an, Det p

iiilii,fiff"lpritii'.eiii"Siii'i t,"'tr"'r:"iii:tni- j-idool , uiiaei Se"rron-:saE of ihc cEA Iq44 ih
il'iii|ilitt itri'i.iloiiini;a r". go':ernid br firsr prdriso lo sub section lllof sectron-358 ibrd:

qfr qrd + Gffi il+flrfr + qrF-A fr fl tr6€ra G;fr ara +t f4dr +rruTi t 3rsr{ rF 4. qrGrFa

fi dlna qr ffi #q +rrrirt qI fB{ ffi"r.+ srsn 
-af 

t Est $rgR 7F cr{x.?rn t dw. qr G6€i

arsR Td fr qr crsRur ji qrd t r{fs{ur h d'lTa. ffi +rrliri m Ed rfl{ {6 n ffrd * rwrF
fi qrfla fiu
ln case of an'". losS of SoOds. \\,herc the loss occurs ilt transit from a factory to a r,varehouse or
iij liiir nliiictdn- oi ?iom-bne irrnrehous. tb anc,ther during the course bf processing oI llre
goods in a rrarehbuse or in stoTaQc \\hcther in a laclon or ln a $arehousc

s{rf, + qr6{ ffi {E qr atl 6l fura *q $ am & EM"T * qq5a 62fr alid q{ sIiI Trg

"-ii" 
ttE'-3_* o g. tfticl + 4rqd a, rr #.d + arfl ffi {E ir s}{ uor fud & * t,

In case of rebate o[ clul\ ol ex.rse on goocls exporred lo ar]-\ counl[-or.ter]rton oulsidc Indla
o[ on excisable maleriel userl in the-rnanulaalure ol lhe goods \\nlch ar('exl)orled lo an\
iountn or territon outside India.

qfa r.qrd arc-<F q;I srJrdEl fu( fdfi arrra * srf,{. +crfr qr }Idra +l am fura fu-ql rrar tl ;

In case oi g'oods exdorrcd outsrde lndia exporl to Nepal or Bhuran. rrithoul pa!ment oI dul\.

sFle'{a ricrq ii kErrfi ?rE" fi sra'ar.l- i, ifi('3} rqa itfr-c 5s $EGqa la^$r+ idfr'-a

+firrd * d qF{ fir "€ t rfu fu yr}sr at rn++a i3qd1 t {dnT F?1 3{lt)fFs-F, .(d 2).

1998 fi trr{r 109 + (dr{ ft-+a fir 4$ drt's ruar ffiaft c{ qI dr{ d qrTtd tfiq Tq tsu

C..air of ar,v dutr allc,rr.ed ro be utilizecl torrards pa-\menl o[ excise dut-\ on final products
;;;:l; r1"-;i.;;ioni bf ir.,i" x.i ,iir,E'nrrriJ mide-ih"i- under su, h order. is passed h\ rhe

tijil,iri'dilofi'.i iAripeaidf on o1'i rr""..' ii,r"' iia i" appoi.riO und.i Sec lOe o[ the Finarrce fNo'2)
Act. 1998.

3c{tfrd Jit{d 6r d cfiqi qq{ s€zn EA s d, S fi t-dtq 3aqTea qrcs (3rfrd) ftq-q{df,
;;;"t'#.g s ; rdrd hfift"e t, rs :nlqr + €qqq + 3 Frd * fua 6r arfr-qrf6(' t

ffi.'",;fr fi st 
-* 

,nart i i#a'vraer & at qF-{T 56ra ff arff Er6ur €ru 6 a*aq

i#';,.*;frG# rb+a A trrri 3s EE 6 656 Auifta qE SI ]rdr+dT t srtq * dl qr

il;#'.;a'i#"-a # 
",t.r t

it 
" ^bove 

aoolication shall be made rn drrplir ale-rn l'ornr No. EA 8 as specified. unrl.r Rulr'. Q

;i"c|;ifi H^'.i';;'(Aij,e-;Tqi 
-i,j;I:)0'oi\iIir,iii r -bnir'= [om ttrJaare on rrhich the order

soughr to be aDpeated ogo,n.i"'i ib m"rr"u niiiiilij anci sliall bi iccomoanied br tr|o copies each

;YiB'J'oYd;;5.-b;b'"I lfi:npi.oi ii''diiSiiia*Jtio-ir. i"iompanied bi a copr ef rR 6.challan
Eitu"'"."'nE fJi -i"ii,r p;.iilii;;a il.";';;,;#;i6.4 uird.; s;ciion is-e u oI ceR lq4-+ unrler

Ma jor Head of Account

qatsrur 3nid"{ fi vrer FrFfABd Ffiuitra rJa SI 3{ilq?t 6I anfr a@ I

# ti# **" .* -* *{ * s€t 6" il at s*a 200,. 6t st?rfld E-sT sru 3fu qt sdrd

;#'*"*; G s fr d J rlt too,i-r +r qTara B-ar rfr r

ihe revision application shall l,'c accompanigr,l }t q ft" ot Rs' 200/- uherr 'llte amottnt

i,.i'^"rita''iii'nrli.r"i' 0'ne uac,li l;;.;;d'id: iOdo' t,,r,.ie rhe imount inrolved is more rhan

Rupees One Lac.

qft ss 3near l" +ts 4-a :irlqi ar u*ndtr I d g_,ts {d sir}1r * f?u qq; 
'5r 

e;-4?rla ' fq-4?ril

#;H"H ;ffii # -." + Fta de ,t + nq ta *r-q t d-{i +i Ra qui*rF gqffrq

a-qrtO-*r.r- A t'6 3{+d- ,ir +*q gl6rt +1 t.+ :nica F6-qr drdr t I / -ln case. if the order covers

,."iior" nr-b"r. o[ ordet .irt Original. lee for each O l'O' should be paid- in thr- aforesaid
manner. not urthsrandlnq rn,: fiii"iflii ini Jne ippea,!.lo the Appr-llant Triburral. or the one

Ii,tiii'rt jd""i"'iii" tFiiiiii-c.ji'r [''' ri."iul"'*"i': tHIililteo ro-au6i'd scriptoria rrork if excisins
ft!,"'i'ii'h- T.E of nJ.-it-trli lor each.

qqrwqtfud ;qr4f { QIFF vfuF'o-a 1975. ^S 3l4sfi r t rrrgn Fd 3Ir-aI (rd €erT d rrtee' S1

#'* dixtd o.so 
"ta 

frT ;qTzlrcrq 116, ftB-c',r?Tr d-dT qrft('r I ''

One coor o[ aoolrcarion or ().1.O. a3 tfq case_ _par be. and the order of the ad"utlicatine
aurhoriti shall Uear a cou.r rfl:'riamrl .ii h".'tj.ro id piisc?'itij unaeiSc6.dule i ii r.rms oT

the Couit Fee Ac1.1g7i, as amended.

rftsr ar6. affiq rcqrd el=6 rd i-dtcF{ :rqr&a ;erufo-m-{nT (+nr fiB t Fr+ar-rff. 1982 fr dErd

r.a r& risFrrd arfld # rFrfla 6{i drd M *r $tt ei tqra Jr6N-d f+-qr ilar Rl./.

Atrention iS alSO invilrd to th| rules coreting these and tlthcr related- lnaTters (onlalne(l in Ihe

dli;i;;';: 'u*?,ii iiio sii.:i.e npp.ltai. Tribu"nal (Procedurer Rules l Q82

szE 3rffiIq fifersi{i Ei) Jiq'fr ilfu-d +-.4 d ftifud dqrq6, faTqd 3it-{ ;rfff,dfi qla.tnat t frv,
:rqfan?fr Earrfl-q icgl5d s'sl .cbet .g,,r 'in 6] -g trfd t | / -
For rhe elaborate. dclailed and lirest l2rorisiorrs_relalrng ro .filing of appe2l, to t,rc higher
i[peilare authoritt, the anpellant mar reler lo thc Deparlmenf al \\ebsllc \\\r\\ '' l)e go\ 'rl']

(i)

(ii)

(iii)

(n,)

(u-)

("i)

(D)

(E)

(F)

(G)



t2\
Appeal No: 122lRaj l2OtO

Appellant: M/s. Friends & Friends Shipping pvt Ltd. candhidham.
4

:: ORDER.IN.APPEAL

Being aggrieved with the Refund Order No.

101/ST/Reiundl2oog dated 31.12.2009 (hereinafter referred to as the

'impugned order") passed by the then Assistant Commissioner, Service

Tzrr Division, Rajkot {hereinafter referred to as ..the Lower

Adjudicating AuthorityDf M/s. Friends & Friends Shipping privare

Limited, Maitri Bhavan, Plot No: 18, Sector B, Gandhidham 3TO 2Ol

(Kutch) (heteinafter referred to as 6the appellants',) have liled the

present appeal.

2. L The issue involved in the matter, in brief, is rhat the

appeliants llied an application on 01-12-2008 seeking refund of Rs.

9,1621- being the Seruice Tax paid on the services used for rhe export

ciuring the quarter July, 2008 to September, 2008, under Notificarion No:

41l2007-Service Tax dated 06.10.2OO7, as amended, with the Lower

Acljudicating Authoritl.. The Lower Adjudicating Authoritl, issued Show

Cause Notice dated 19.03.2009 wherein it was proposed to reject the

claim o[ refund on the grounds that they have not fulfilled the conditions

prescribed under Notification No: 4l l2OO7 -Service Ta-x dated

0b. I 0.200;, as amended.

2.2 The appellants neither filed reply to Show Cause Notice nor

appeared lor personal hearing before Lower Adjudicating Authority. The

Lower Adjndicating Authority vide his impugned orcier rejected the

reiund claim of the appellants and held that:

(i) since the exports have been made under claim of drawback

scheme therefore as per proviso (e) to clause (1) of the Notification

No: ,1 112007-service Tax dated 06.10.2007, as amended. refund is

not admissible;

(ii) refund of Service Tax paid on the services for weight and quality

survey. classifiable as "Technical Inspection and Certification

sen,ices" under Section 65 (1O5) (zzil of the Finance Act, 1994,

received from M/s. SGS India Private Limited vide their invoices

dated 09.07.2008 and 13.05.2008 is not admissible since no

rvritter-i agreement entered by the appellant with buyers of the

goods or reguiations stipulating tests of such exported goods have

bten produced;
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(iii) refund of Service Tax paid on the two invoices, both dated

28.06.2008 of M/s. AVB Contractor is not admissible as the

service provider is registered under "Manporx,er Recruitment

Agency services" and rendered the services of manpo'nl,er supply

therefore the services provided are in the nature of Manpower

Recruitment & Supply Agency which is not specified services for

refund under Notification No: 41/2007-Service Tax dated

06. IO.2OO7, as amended;

(n,) regarding proof of payment to Service Tax the appeilants have

submitted journal entries, without any documentary evidence,

cannot be considered as valid proof of payment of Service Tax.

3. Being aggrieved with the impugned order, the appellants

have filed the present appeal on the grounds that they have availed

drawback of the Customs duty levied on the goods exported and have not

availed dra',i,back of the Service Tax; that they have enclosed the copy of

the Letter of Credit (L.C.) along with refund application u,herein terms

and conditions v!'ere stipulated between the buyers and seller and

according to that they have carried out testing and analysis; that the

services of AVB Contractors have provided the wharf cleaning services at

port in respect of the goods exported and thus the said services falls

under "port services" and the same is eligible for refund.

Earlier personal hearinE:

4, Personal hearing in the matter was held before

Commissioner (Appeals), Customs and Central Excise, Rajkot on

29.07.2O1O x'hlch u,as attended by Shri Arvind V. Joshi, Director of the

appeiiants firm along with Shri Manish Vora, Chartered Accountant

during nhich they reiterated the submissions made in their appeal and

sought a u'eek's time to make additional submissions, r'n'hich was

granted.

Additional submission:

5. 1 The appellant vide their letter dated 03.08.20i0 filed

additional submissions wherein they submitted that they have not

availed draq,back of Service Tax; that they placed reliance on the Para 6

2008-Customs (NT) dated 29.08.2008of the Notification No. 103 /
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wherein it has been stated that if the rate indicated is the same in both

the columns, it shal1 mean that the same pertains only to customs

component and is available irrespective of whether the exporter has

availed CENVAT credit or not and stated that as per drawback schedule

for Soyabean meal given in Chapter 23 the drawback is specified @ I% of

FOB in both the columns and hence the drawback is only for customs

component and question of claiming drawback of Service Tax component

does not arise.

5,2 As regards to denial of refund claim on the grounds of non-

submission of contracts between buyers and seller appellants stated that

they have piaced on records the copies of Letter of Credit issued by

buyer's bankers containing various terms and conditions for purchase of

the goods; that it is a written agreement between buyers and se11er of the

goods; that as per agreement only they have got goods tested and

anaiyzed from M/s. SGS India Private Limited.

5.3 As regards to proof of payment of Service Tax, the appellant

stated that as per clause 1(c) of Notification No: 41/2o07-Service Tax

dated 06. lO.2OO7, as amended, stipulates that the exporter claiming the

exemption has actually paid the Service Tax on the specified services to

its provider and no where it states that they have to submlt the proof of

payment; that it is a duty casted upon the applicant to see that they have

macie payment of Service Tax to the provider; that they placed reliance

on Circular No. 106l9l2o}8-Service Tax dated 11.12.2008 which

supports their contention; that they have submitted ledger of accounts of

M7s. SGS India Private Limited from their books of accounts, which is

running accounq that they have paid charges on 02.08.2008 in respect

of ail Lhe invoices received by them from M/s. SCS India Private Limited

till 31.07.2008.

5.4 With reference to denial of refund on the grounds that

services rendered were shown as weight and quality survey, the appellant

stated that said narration is prefixed in the invoice; that M/s. SGS india

Private Limited have rendered the service of Inspection and Certification

to the goods as can be seen from the copy of Certificate of Qualitl issued;

that the Testing, Inspection and Certihcate services lalls under Section

65(105)(zzb) of the Finance Acr, 1994, which is an eiigible service; that

they placed the copies of letter of credit and/or contract, relevant invoice
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along u,ith certificare of quality issued by SGS India Private Limited and

copv of circular.

5.5 On the point of denial of refund claim on the invoices of M/s.

AVB Contractor the appellant stated that they have received the services

in relation to cleaning of q,harf at Port which was in relation to export

cargo for rvhich they have been charged on per metric ton basis and not

on the basis of number of man power / laborers; that therefore the said

sen,ice q.ould either fall under Port Services or under Cargo Handling

Sen,ice and not under Man Pou.er Supply and Recruitment Agencv; that

Board 'r,ide its Circular No. 1121612009-Service Tax dated 12.03.2009

has at Para No. VIII clarified the issue and therefore the refund is

aclmissibie.

6. The Central Board of Excise and Customs vide Notification

No 2612O17-Cx(NT) dated 17.10.2017 read with Order No: 05/2017-

Service Tax dated 16.11.2017, has appointed undersigned as Appeilate

Authority under Section 35 of Central Excise Act, 1944 for the purpose of

passing orders in this appeal.

7 ,l Accordingly, personal hearing in the matter u,as held on

20.02.2018 rl,hich was attended by Shri Manish Vora, Chartered

Accountant on behalf of the appellant. During the personal hearing,

authorized representative reiterated submissions made earlier and

sr-, bmi rred a u ritten submission

7,2 In the vvritten submission given at the time of personal

hearing, appellant sought to correct the mistake at Page No. 28 of their

earlier submission dated 03.08.2010 and they placed reliance on the

case larv of Santosh P. Deshmukh - 2O\8 (8) GSTL - 224 (Tri. Mumbai).

Discussions & Findings:
8. I have gone through the case papers and the various u.ritten

subrnissions filed by the appellants and oral submissions made during

the personal hearing by the authorized person of the appellants. I find

that since the issue involved is reiection of refund therefore there is no

re qliirerren t lor compliance to provisions of Section 35F(i) of the Central

Excise Act, i944, made appiicabie to Service Tax matters vide Section 83

oI rhe Finance Act, 1994.
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9. I find that refund has been rejected by the Lou,er

Adjudicating Authority vide his impugned order on the following grounds

that:

(, since the exports have been made under claim of drawback

scheme therefore as per proviso (e) to clause (1) of the Notification

No: 41/2007-Service Tax dated 06.L0.200Z, as amended refund is

not admissible;

(ii) refund of Service Tax paid on the services ior weight and quality

survey, classifiable as Technical Inspection and Certification

services under Section 65 (105) (zzi) of the Finance Acr, 1994,

received from M/s. SGS India Private Limited vide their invoices

dated 09.07.2008 and 13.05.2008 is not admissible since no

t-ritten agreement entered by the appellant rrr.ith buyers of the

goods or regulations stipuiating tests of such exported goods have

been produced;

(iii) relund of Service Tax paid on the two invoices, both dated

28.06.2008 of M/s. AVB Contractor is not admissible as rhe

service provider is registered as supplier of Manpower Recruitment

Agency services therefore the services provided are in the nature of

Manporver Recruitment Agency which is not specified services for

refund under Notilication No: 4l l2OO7 -Service Tax dated

06. 1 0.2007, as amended;

(ivi journal entries, without any documentary evidence, cannot be

considered as valid proof of payment to the supplier of the services.

1O.1. As regards to rejection of the claim on the grounds that slnce

the exports have been made under claim of drawback scheme therefore

as per proviso (e) to clause ( 1) of the Notification No: 41 I 2OO7 -Service

Tax dated A6.).0.2007, as amended refund is not admissible. I find that

said clause clearly stipulates that no drawback of Service Tax should

har.e been ciaimed.

1O.2 I ilnd that appellant in their submissions have stated that

thev have exported Soyabean Meal, falling under Chapter 26 ol the

drau,back schedule wherein the rate of drawback is specified @I%o of the
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FOB value in both the column and therefore as per

Notification No. 103/2008-Cus (NT) dated 29.08.2008

considered as drawback for customs portion only.

Para 6 of the

it should be

1O.3 Prima lace I find that there is enough force in the argument

of the appellant ho\Mever they have not placed on records the copies of

shipping bills. I find that the apperlants whore set of argument is based

on the clarification given at Para 6 of the Notification No. 103/2008-cus
(NT) dated 29.08.2008 which is effective from 01.09.2008. Hou,ever, in

the instant case the Shipping Bi11s are dated.02.04.200g, 0s.05.2008.

07.06.2008, 27.06.2008 and 03.07.2008. Thus, there is no lega1 force in
the argument of the appellants and accordingly I rrnd no infirmity with

the findings of the Lower Adjudicating Authority.

1 I. Since the appellants have not been able to fulfill the

conditions ser out at proviso (e) to clause (1) of the Notification No:

4i12007-Sen,ice Tax dated 06. LO.2OOT, as amended, therefore without
going into the merits / demerits of the other findings of the Lower

Adjudicating Authorifv, I reject the appeal of the appellants and uphold

the impugned order of the Lower Adjudicating Authority.

F N. V.2/t22lRAJl2OlO
Piace: Rajkot.

Dated: 27.03.2018
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