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s :rfi-a $rier ri@r (order-ln-Appeal No. ):

KCH-EXC U S-000-A P P-207 -201 7 -t I
snhr +r tar+ / 27.O3.2014 ffI +-{A ffr afto i 05.04.2018
Date of Order Date of issue

Passed by Shri Lalit Prasad, Commissioner, Central Goods and Service Tax & Central
Excise, Rajkot

Hfr"u+aT +isqr t€,/r.rb-+'59. ((rd.A.) fraiq rb.r..t.rie t s.rer ce dig 3ifu{.in}qr s.
.e/?.fle-qfr.A. frara rq.rr.l.rLg fi naww d, ,fi dfr-d !r{nd ,3lEFrar , A;fi-o +cq I.d fo +-r

:tr r.qn g-6 ,rcr+tc +t fr-ea $fuft-+s- rc,sv *t trRTz,r, afiq tcq( ta uFlBzrr trvu &
qnr r,r *'3idjrd d-J fir 4* 3ifidt * e;q* *:nlqr qrka 6{i t rlsq t nfl-a yrffi * rc
fr Fqard fuqr arqr t.

In pursuance to Board s Notification No. 26l2017-C.Ex.(NT) dated 17.1O.217 read
s'ith Board's Order No. 05/2017-ST dated 16. 11.2017, Shri Lalit Prasad, Comrnissioner.
Central Goods and Senice Ta-x &. Central Excise, Rajkot has been appointed as Appellate
Authoritl' for the purpose of passing orders in respect of appeals filed under Section 35 of
Central Excise Act, 1944 and Section U5 of the Finance Act. 1994.

vT 
^{ "Tfld/ 

u 
"++a 

:n.u+al ry ,rqTd/ 
s6rffi 3?qtd ffi/ t-dr6{, {rs6tc / dr}ElJR

I aitfrufir esrr" iqtfifud srfr"ra :nlEr d qffia: 7

Arising oui of above mentioned OIO "issued bv Additional/Joint/ Depu tl./Assistant
Commissioner, Central Excise / Service Ta-x, Rajkot / Jamnagar / Gandhidham :

3ftfrfrAt & Cffi mf afq Qii .fdI /Name & Address of the Appellants & Responclent :-

M/s Terapanth Foods Ltd.,, plot No. 160, Maitri Bhavan, plot No 18, Sector-8
,Gandhidham,

S-€'^ 3ntrr(J+O t Eqfua 6fg eqFd ffifua at* d sqq+a crffi / vrfurrol 6 srrt
sfta ar+r * s+ar ttl
Anl; Pelgg! qggrieted bl this Urder tn Appeal mar file an appeal to the appropriale aurhorin
rn the lollo\\rng \\a\.

fiqr sr@ .a;{fq j?q6 116 qrd

xfuBAa ,194.1 fir trnr "sss fi
ffifua srr6 frr dr €6S t ti

d-dr6{ 3{fffi-q ;qrqrB'+-.roT * s'F Jmd, *;*q r.qra sta
]rtrrd (rd hca nftF-qq, 199+ ff rrqr s6 + :ti+Jrd

(r)

Appeal to^Custory9, Exgise & Service Tax Appel)ate Tribunal under Section 358 of CEA, 1944
/ Under Section 86 of the Finance Act. 1 99'1'an appeal lies to:

d"ll6{ur Feqr+-fr t raftra gsfr rrsd dlaT ?ie.F, 4,-drq taqrda ?t.*F (rd Qgtfl Jtrr:q
;qrqrtr"'ryur fi frsls fi-d. a-Fc Edr+ i 2. 3{R S -f{q. r$ ffi. si fir'arfr ar6r' rr
Th-e special bench_of_customs. Excise & Service Tax Appellate Tribunal of weit Block No. 2,
R.K. Puram, Nerv Delhi in all matters relating to classification and valuation.

:;qt-+d qBd t(a) ii rarcr rra Srqtdi * rmrer slq gefi 3rfiA dtaT ?te"F, i;f,rq.riqrq eka !-d
t-dr6{ sffiq ;qqfu+rq tRe) fr cfe-irq st+q qB-6r, , effiq" aa. caqr& srd,i" 3rgral
3IC4-drdK 3coot€, 61 6r arfr ErB(' tl

To rhe west reeional hen.h of cusroms. Excise & Service Tax Appellate Tribunal {cESl AT) ar.
2,,,r Ftoor,.Bhaumali Bharran. Asan.,a Ahm(.(l;r_,aa aao-or6 in 

'Fi#;i#fi;i;bii,"-iilin,, ,,mentioned in para- llal above

tI

(A)

(ii)



\<4
(iii)

(B)

(r)

(ii)

s$-ffq;qlsrfr-fi"T & smr :rtfta qqa rri e frt &a*q 3iqrd er6 1rfi-a1 lr:l{frlilff, zoot,
6 G-+q 6 S ndrta Fftjtftd fu.q rrS'cqr lie-s +t qn cmi fr et f+qr arar qG(' r foA t
+-q fr oq t'+ cF t €ttr. r51 3iqrd ?t@ 6t airr ,.qrg #l afar 3itr rrfql argr ralan sq(' ;
ars qr rg$ 6-q. 5 dr@ sqrr qr 50 tro tc(' az5 3d?rzn 50 Fnrr Fc(r Q' xEE"" B d rqct:
1,000/- tqt, 5,000/- Fc{ 3{?rcir 10,000/- tq& or fttritra o.fir el6 ffI cft,gdra' +tt FttfR-a
tln.n sr rrma, ,sstrd lq fro ;qrqri!-"rur 6t cnsr t {6rd6 {B-€cR t arq t ffi sfr

i#dB-d-6 #{ S d-6 rqnr art W? ils gmz (dRr fuqr frrdr sTGr, t {rdBa grrc 6r BFkIrn.

d'* Er rs lnur * Sar !rfr!'ildr,Hdfi-d 3ffiIn;qrq,fu-6{vr ffr sr|g.r Rrd f, r rerra" rrJ,rr
(€- 3frf0 * [fi(' 3Tr}ca-q, t €r?r 500/- r'cq 6r Aqtkd ere<F d+n orar ilan rl

The anoeal to the ADDellat( Tribunal shall be filed in ouadruolicale in form EA.3 as
nrescri6ed under Rulb'o ol Central Excisc lAooeall Rulesl 200i and shall be accomoanied
hq.ainsl one rrhich at leasl slrould be accbrhbanied br a fee ot Rs. I,000/- Rs.5000/ ,

Rs. 10.000/ uhere amount ofdutr demand/inferest/nenaltr /refund is upto 5 Lac..5 La{ lo
50 Lac and above 50 Lac respectir,elr in the form of cross'ed bank drafl in farour of Asst.
Registrar of branch oI ar:r nolninated'publjc seclor ba]rk ol rhe place \\here the benth of anr
noirinared nublic sector bank of the nlace uhere the bench of the Tribunal is situated.
Application inade lor grant oI sla\ shall be accompanied hy a lee oI Rs. 500/..
jrqfdIq ;qrqrftlF{ur fi gper jTqIil. ldia JrftIffr{fr. I 

q94 +l ur{r 86( 1 ) + 3rf,rd €-dr6{
fMr, 1994, t G-aa 911y t aea fiqttra c.rd s.r.-s d qR cffi ji 6t ar oi;afr rra vs-*
sr€r Bs yrier fi BEg 3ifid 61 4fr 6t, rs6T cfr srir fr €-dra +'{ (rd-A t (ro cF rqrBd
6ffr Erfrr,) tli{ ad-it t rq $ *a ua cR t ura, r5r tarfl ffI ai'rr ,qra fi airr 3ik trrnqr
arqr Sdrqr 5r(r 5 drg qr 5trs 6iT. 5 dr8r sc(r qr 50 nmr 5q(r trF 3{er4r 50 drcr 6q(r t
yErfi 6 d rqrr: 1,000/- sq&, 5,000/- rqt 3{QrEr 10,000 sq$ ar fttfft-a
rrr+ +tr Fdrta crc6 6r
arq t ffi sfr €r6*f,6 qid

rrtiltd.
4m *IRr

ffid rffiq
ilt teiB-d d'+ grrc rqm F*-q arar arfrv r rkifud

6r ensr t
grFC 61 3l{Arf, d'+ 8r rs sin{r ii il;T arfd(' a-6T €dft"'Jffiq ;-qrqrfu+rur *r snsr Rrd t t

FTftI :ndrr 1€ $irt * fr(r 3ni{d-q-{ t grq 5oo/- tq(' 6r frqtftd ?16 Jr;r +rqr r}rn tl

;1qr qt6 SI cfr
uorc-+"16s* 4t

The aoneal under sub section lll oI Section 8b of the l. inance Act. 1994. to the ADDellate
Tribundl Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9ll1'ol rhe
Serwice Tax Rules. 1q94. aird Shall be accompanied br a cbpv of the order appealed'aqainst
lone of uhich shall be certilied copr)and should be accomrianied br a fees ol Rs. lO00/-
\\'here the amounl o[ sen rce tax & ihterest demanded & pena]tr levied of Rs.5 Lakhs or less,
Rs.5000/- \\'here the amount of senice ta\ & interest tlemarided & oenaltr leried is more
than five lakhs but not exceedrng Rs. Fiftt Lakhs. Rs. 10.000/ where the amount of service
rax & interesl demanded & nendltt levieil is more than fiftr' Lakhs rupees. in lhe form ol
crossed bank draft in lavour ol lht Assislant Reslstrar o[ lhe bench of nominated Pubiic
Sector pank ol t.he place rrhere the bench of Tri6unal is siluated. / Application made for
granl o[ sta\ shall be accompanied br a fee of Rs.500/ .

laca rfufrca', l9e4 ffr urtr 86 Sr rc-trRrs\ (2) l.i (2A) e ndria nS fr rr* 31frfr, €-d'rm{

Mr, 1994, + Bqq 9(2) rrd 9(2A) * raa Fruitta crrd s.T.-7 d fr ar qi;afr r's rs* unr
3IT"T+d, e-#"q tccr{ g6 srardl 3flrqf,d (3q'O, 4ffi4 3rq|( ardq ndr{r crft'd nrilr 6t qM
€d-da 6t (r+Ji t r'+ cF rqFrd dfr q-Gg :ltr rir+ra rem r5r++ 3flzmd 3rurdr 3qrzFrir.

*ffiq stqrd qr6i tar6{. 6i }frffq;qrflE-+-{uT +) $+ra 6 ani *r frdir F arA intei Sr

cft Bfr gt?r fr €drd 6aff dafi | /
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as pres, riherl under Rulc q (2) & q(2A) of the Service Ta-r Rules, l9Q4 and
shall be accompanied br a copr ol order ol Commissioner Cen!ral Excise or Commissioner,
Central Excise (Appeals) (one o[ rvhich shall be a certified cop-r) and cop-r' of the order passed
b-\, the Commissioner authorizing the Assistant Commissioner or Deputr Commissioner of
Central Excise/ Senice Ta-r to file1he appeal before the Appellate Tribuiral.

fi+r ra, +d{ rcqrd qr6 ('d tEr6{ 3rffi-q crft-6{uT (Rz) t q.fr"3{ffi t qtqd d +,-frq

-csr( fl6 3rEF-{q 1944 fiI qRr 35qs.t 3rdJld, d fir ffiq sfrBq:r, 1994 fir rrRr 83 +
3wtd tqr6{ +t m mrl fiI 4t t, {s 3neer t sfr Bffiq crfu+-{q d' :rq-f, +-ri Trry J?qrd

ITS""* 
q'i4 + 1: cFerd n0eo). ild HrIr r'4 ilatdr ffid t, I qd*,;ro +-d-d^qai-dr

#ofca t, sr slrrdrd fs-qr .,rrc. sarfr fu. 5s rffir + fua rqr Ffi dri aih ySR-d *q rrtet ffi
*'G rw t ufr* a 5)1

n'-fl-q r.qrq gco u+ tqr+r e 3iilfu "qr?T Br' 4q eJe"F il Fa uft'a t
(i) qRr 11 dt * jrddd {6q-
(ii) €-artc rqr ffl fr 4t rlcrcr {IRI
(iir) ffie aqr iiiffiI + F-{q 6 }:ialra t-q {6-q
- qerd q-6 fu W ?rRr *'crdqrf, ffiq (s. 2) :rBBtrq 2014 * 3fli?{ + Td G-S 3{ffiq
elffi fi satr l*qRfttrd {"rqd nS a-d 3{qid +] dr{ n8t 6t}u

For an _appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 uhich is also made applicable to Service Ta-x under Section 83 of the Finance Act, 1994.
an appeal against this order shall lie before the Tribunal on pavment of I0oo of the dul\
demanded \\here dul-\ or dut\ and penallr are in dispute, or penalt\, uhere penaltt alone is ih
dispute. provided lhe amourrr of pre-deposit pavabli- would be subjecr lo d ceiling of Rs. lO
Crores,

Under Central Excise and Senice Ta-x, "Dutv Demanded,,shall include :

(i) amounl detcrmined under Section ll D;
(ii) amounl of crroneous Cenvat Credit taken
tiiit amount pavable ;ndei iiule 6 ;iit .-Ci"""t Credit Rules

_. provided furrher rhar the provisions oI this Section shall not applr to the sla\
a.pp[cation an_d appeals perrding hefore anr appellale authorit-r'prior to the cbrrimencemenr rjf
the Finalce (No.2) Act,2014.
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(c) grfd sffiR ol qrtarur gnifd :

Revision aoolitation to Government of India:
is yrlsr 6r'qaftHnTqf?-+r ffiEa ;'rrdt fr. i;fi-q rqrq el-ea yfuG'{rq. tq94 A qrur

35EE fi q?rq "criTm t 3flrrd Iifi qfud. sfi{fl Ft+R. q-dfitTgl xrdtd 5619. hcd r{rfrq. {rs[d
Bsaa, dhfi nft-d:fr-{;r dlc ei{fr, ss( qrri, +$ ft"dr r 1"0001, 6t fu-eT ilar alftcr I
A revision anolication 1,e5 11, thc Under Secretan. to the Coternmerrt ol lndia. Revrsion
Aoolication Uhrt. Ministn of l-inance. Deparrmenl of Rerenue. 4th Floor. Jeeran Deen
Buildins. Parliament Slreel. N('\\ IJelhi I 10001. rrrrrlcr Section 358E, ol the CEA lq-+-+ rir
respect"of the lollorving case. governed bl first proviso to sub-section (1) ol Scction 358 ibid:

qfr am t ft;fr *rsra t Hrgd d s6r {-6Tna ftd nrd d ffi sTruri $ asrt * a; qrlnarr

*.dt{ra qr B-S jfuq mrsrd qr fut ffi-r'a crsR rlE $ qgt arST{ 116 qrrrrrr + aT{Td, q Ed
e,'sr{ r|6 * qI el3r{q i qra t + ElTr ffi +r{riri qr ffi srET{ Jr6frqrdta+sra
6 affi frlr
ln case o[ anv loss of goods, u here the loss occurs in transit from a facton to a rl arehouse or
to another fdcton orTrom onr \\'irrehoLrse ro anolher rluring the course irf processing oI thc
goods in a u'arehouse or in storagc rr, hether in a facton or in-a uarehouse

g{rla * qr6{ failI {rsq qr ql.d 6} F-etd 6{ G qrs t EffioT fr nqra a;i q'rd q{ e{t ,r*
idq r.cr g6 t trc (Rdd) + orad fr, d a{rd t sril ffi {8,+r sl{ si fua e +fr tl

ln case o[ rebale of dutt o[ excisc or goods exDorted lo anv countr\ or territon outside lntlia
o[ on excisable materia] used in thc'manulailure t-,f the goods r,rhich are "iported to an.r
countn' or territon outside India.

qA riqrq ali6 6r elrkTra.f*q BdT sTrrd + qr6{. Acrfr qr elcrd +t am Ma ttsqr 4qr tt /
In case oft'oods ext'orted outsidt: India export to Nepal or Bhuta.,, \\ithout pa\ment ofdut\.

qBft'rd rflre + 3iqrda ?16 + slrrdrfr t frT d gq& idrc {s Jtrfiq-4'a-d fs* frm-d
dratnat + irdd FEq fI l{t:tk fl-g yreer rf flqqdlJfrd) +-Eqrfl Fa.a yfuftrs ta z).
rqqs ff qrrr 109 t tdrrr Bra st rr$ iltE wrdr fiqrqrBE c{ qr Erq * qrfta B(' ar('trr
Credit ol an\ durt aliorred to bc urilized 1o\\ards Da\ment o[ excise du1\ on final oroducls
under the niovisions oI this Act or the Rules maLle there under such orrlcr is oasse'd hr the
Commissiohcr {Appealsl on or i[lcr. Ihe date appointed under Sec. l0q olthe Finance 1No.21
Act. 1998.

3ci-f,d il+{d ff Ef cft-qi ctrd v&qr EA 8 *, 3 6 ffi+ irqrEa ?tc<F (}rfid) F-q-qrfrfr.
2001, + G-qa q + rilrtd EBfa.-e t, gs sritsr * s*qur fi 3 Hr6 t fua fi art ErBr' r

3qtmd 3{rfid il. snr {s snirr a :rQ-a srlqr fi d cftqi sara ffr arfr qft\.r €rq fr +dq-
3iqr4 qr6 3rEG-{Fr, rb+^+ { ql{r 35-EE * rO-a Frtfft-a lra 6r :r<r+afr ar srrq + d{ qr
TR-6 ff cF {dra fi ar$ arfr( r I
The abore application shall be matle in duplicate in Form No. EA-8 as soecrllcd under Rule. 9
of Central Eicise lAppealsl Rult s. 2001 nithin 3 months from the dat'e on uhich the order
soueht to be appedlid agaihst is cr)mmunjcated and shall be accomnanied hv r":o Cooies each
ot the OIO and Order-Ti-Appeal lt should aiso be accomDanied b\ a coov of TR-6 Chaltan
evidencing paJmenr of presiiibt.rl iee as prescribed urrrler Secrion 35 EE of CEA. lq4.+, under
Major Head of Account.

fdt'HoT 3irid,d * sRr ffiBd fttitfua em fi 3rdrq'rfr 6r arff urfrv r

#* e-r.a r6fi (16 6s 5q| { 3r.S 6a fr a sq+ zool 6t grrrdrf,'ffi-qr drq 3it{ qfr [d.rfr
{6-q (16 aro sq$ t;qrar 6 d Ftrd 1000 -/ 6r er4in;i F4-qr dfrr I

The revision appliration shall lrc accompanied "br a lee of Rs. 200/ \\here the amoLtnt
involved in Rupees One Lac or [.ss and Rs. 1000/ \\herc lhc amounl involved is more than
Rupees One Lat.

qld fs srlqr A +g qa rrrtet fl r+r&r fr .il r.t6 4d xrier & ftr' et6 6r srrrdra. jq{iqd
d?T t B-{r ilaT qrtr}i i€ d2-{ + rti OI' afr Sr ft-GT ,iA 6TE S. q-{A # frq qelfi+ua Jqiilq
rerB-swT +t r'+ rrffa rtr +iftq {rfiR +1 r+ nrlca fuqr srdr S I 7 In case, if the order covers
various numbers o[ order rn Qriginal, lee for each t-l.l.O. should be paid in the aforesard
manner, ltot \\'ithslanding the facl"thar the one arrpcal to rhe Appellanl Trjbunal or thc onc

ffilli.fl1?,.il3if"*:"i6b"l 
ur3)t,ji]n" (ase ma] b,'. is filled ro avdi'd scriproria rlork if excising

qrnssilfud -qrqf q ?lc<F ytrF'+q 1975. +' }lq.^s$ rh jr:-4gR Cd gir*r (ra Frrra 3rrier 6I
cfr q{ fttR-d 6 50 dqi fl -qrcrrorcr era fdffi-e "a)n ildr arftqr I
One copl of application or O.l.Lt. ai the case mur lre, and the order ot the adiudicarinc
a.uthoriti shail-bear^ a _cou rt fee slamp of Rs. 6.50 aS prescribed under Scherlule-l ii terms oT
the ( ourl l.ee Acl,l c) /c, as amen(led.

firr e1a, idq rccr vga v+ d-+r*r srffiq;aTqTftl-6'{rT (616 Efu) Be-aldff, 1982 fr dffia
w r;t sEftra aaa61 6f €FE.F"-d s;ri dri Bqdt fr rltr ei rqra 3a6ffid l+-qT drdr ti /
Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service A1;pellate Tribu"nal (Procedure) Rules, 1982.

r;q $ffiq crffi 6t 3rmfr erfu-i{ erai t ffi-d aorr+, fucqa 3it{ ilfrd-dq"sTarnfi + far,.
3fidtetr fuar?t-q {Erglgg 111111,.653c. gor,,. in 4t tg €-s-d t | /
For the elaborate. detailed and lirtest prorisions tela,ing Io.filing of appcal 1,, rhe higher
appellale authont\. lhe appellant nta\ reler lo the Departm?ntal \\'ebsire rr\iri r l,, go,..I

(ii)

(iii)

{n,

(i)

(v)

(vi)

(D)

(tr)

(F)

(c)



Appeal No: 123/Raj / 20 iC
Appellant: M/s. Terapanth Foods Limited, Gandhidham.

:: ORDER-IN-APPEAL::

Being aggrieved with the Refund Order No.

10C)7/ST/ltelundl2OO9 dated 31.12.2009 (hereinafter referred to as the

"irnpugned order") passed by the then the Assistant Commissioi:er,

Service Ta,x Dirdsion, Rajkot (hereinafter referred to as ,,the Lower

Adjudicating Authority") M/ s. Te rapanth Foods Limlted, Maird

Bhavan, Plot No: 18, Sector 8, Gandhidham 370 20l (Kurchj

(hereinafter referred to as "the appellants',) have fileci rhe presenr

appeal.

2,L The appellant, on 28.1 i.2008, filed an applicar-ion see ku-ig

reiund of Rs. 54,953/- being the Service Tax paid on the services used

ior the expcrt during the quarter July, 2008 to September, 2008 unrler

liio:iiication lto 41l2OO7-Service Tax dated 06.L0.200T, as arnei.idci.

u'itn the Lcn.er Adjudicating Authority. The Lower Adjudicatlng Authorit-;

issued Shou'Cause Notice dated 21.05.2009 wherein it was proposed tc

re3eci the claim of relund on the grounds that they have not fuiiiiieci ti:e

ccnditions prescribed under Notification No: 4l I2OOT -service 'la_x c,attl

Co. l,J.20O;, as amended.

2.2 The appellant neither replied to Shorv Cause i:lotice :oi
appeared ior personal hearing before Lower Adjudicating Aurh<;rrtr..

I-cu.er Adju-ciicating Authority vide his impugned order held thal:

4

(1) refun<l cf Service Tax on the invoice dated 27.O5.2008 oi M/s. SGS

India Private Limited is not admissible on the grounds that:

(a) the sald invoice is not pertaining to period coverecl und: r.

ciaim pe riod;

(b) the pal.ment shown in the ledger account does ni.r taliir ivrtir

the invoice amount;

(.) the proof of payment given in the form of Ledger- Accour-rr

cannot be treated as payment;

(i) as per invoice the services rendered weie -<ar-rr;.riitg

supervision, shipment composite analysis, draft sui-sei- atil
ana15r5l5 however the Notification No: 41 / 20C7-,cer.,.ice 'la:

dated 06. \O.2OO7, as amended envisages grant oi rei-,_il,.i r,:

Sen ic: Tax paid on the services relating tc iesr;frg air,J

ai-'a15,sis ol the goods exported.



tA
L)Appeal No: 1237 Ra;,'21) 1rr

Appellant: M/s. Terapanth Foods Limited, Gandhicihau.

(ii) relulrC of Service Tax paid on the GTA services is not admrssible

(a) as the invoices issued by M/s. Akshay Transport, M/s.

Kalpataru Transport and M/s. Shiv Logistics r.l,ere in the nan:c"

of M/s. Terapanth Foods Private Limited, Hospet q.ho are nor-

the ciaimant;

(b) as the invoices issued by M/s. Akshay Transport are relatir-rg ii;.

the services provided in the month of March, 200g and rhe

export has taken place in the month of Ju1y, 200g;

(c) as there is nothing in invoices of M/s. Akshay Transport whicir

indicates that the goods were meant for export;

(d) cietails, as required under Notification No: 3/2OOg-Service Tax

dated 19.02.2008 are not appearing in the invoice issued bv

lvl.t s. Akshay Transport, M/s. Kalpataru Transport ancl Ni /s.

Shiv Logistics;

(e) sir-it:e rubber stamp showing details of exporter,s name, invoicc

number & date, vessels name etc !r,as put on the later date

therefore it cannot be treated as part of the invorces rssued bv

M/s. Akshay Transport;

(fl as there is no co-relation with transport and export in the case

of rnvoices issued by M/s. Kalpataru Transport and M/s. Shir

Logr stics;

(g) destination of transport is now shown as port in the case of

invc-rices issued by M/s. Kalpataru Transport and M/s. Shiv

i-oeistics.

3. i3eing aggrieved with the impugned order, rejecting rheir

refund, appellant have filed the present appeal on the grounds that the-_v

have filed reiund claim only after making the payment of Sen,ice Tax tc

the service 1:rovicier; that they have submitted Ledger Account to that

eilect; that the invoices were issued to their Hospet Branch and ther.

have paid the Service Tax liability of their branch under the registratio:r

nunrber ailotted bv the Service Tax authorities of GandhidhamTRajkoi I

that as regards to the observations that services.vvere rendered in the

month of March and the goods were exported in the month of Ju1-y-, i.hc.v

siated that ir might be possible that the goods may have entered inrir

port in the period of March whereas the same may have been exportec

somewhere in the month of July; that there is no requirement for derails

mentioned in Notification No. 3/2oO8-Service Tax dated 79.O2.2008.

5
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Earlier oersonal hearins:

4. Personai hearing in the matter !\,,as heid before

Commissioner (Appeais), Customs and Central Excise, Rajkot or
29.o7.2o1a *hich was attended by shri Arvind v. Joshi, Director of the

appellant lirm along with Shri Manish vora, chartered Accountarit

dii*ng rvnirn they reiterated the submissions made in their appeal anJ

sought a u,eek's time to make additional submission, whlch was granteci.

Additional submisslon:

5.1 The appellant vide their letter dated 03.08.2010 tiiecL

aicirtional si-ibmissions wherein they submitted that vide Notification No.

3212008-Service Tax dated 18.11.2008 the time limit for filing ciaim nas

been extended from 60 days to 6 months and issue stands clarifieri vide

Crrcular ciated i2.03.2009 therefore claim is filed within time iimir.

5.2 il regard to proof of payment of Service Tax, the appellar:i

stared that as per clause 1(c) of Notilication No: 4ll2}O7-senice Tax

dated 06.10.2007, as amended, stipulates that the exporter claiming the

exemption has actually paid the Service Tax on the specified serr,-ic.-s ic

its provider and now-here it states that they have to submit the prool of

pavment; that it is a duty cast upon the applicant to see that thev haye

made payment of Service Tax to the provider; that they placed reiiarcr

on Circular No. 106l9l2)O8-service Tax dated 1i.12.2008 rvhich

supports their contention; that they have submitted Ledger of Accounrr.

ci lti/ s. SGS india Private Limited from their Books of Accounts, rvhicir is

running acccunt; that they have paid on 05.08.2008 amounts in::especi

oi aii the invoices received by them from M/s. SGS India private Lirnited

tili 31.07.2008.

5.3 As regards to denial of refund claim on the grouncls ti-rat

services rendered were shown as sample supervision, shipment

composite anaiysis, draft survey and analysis whereas the Notificattcr-r

enrrisages refund for testing and analysis of the goods and inspection and

certiiication thereof, the appeilant submitted that except the serrrice oi

ciraft sun e:v, a1i other services like sampling analysis were carried our

anci thereibre they are eligible for refund since the sald servrces rrt oul.l

fali under Technical Testing and Analysis; that they produced the copies

oi Letter oi Credit, invoices, certificates issued by M/ s. SGS jndia privaie
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Ltnited, copy of iedger, copy of Notification No. 32/2008, Circujar l,l,_r

i05 & 112 and an undertaking.

5.4 As regards to the finding that the invoices of GTA are not il
the name of the appellant, the appellant stated that the invoices ,.ere

issued to their Hospet Branch and all transactions of their branch are

consoiidated in Registered office situated at Gandhidham; that even rhe

Ser'ice Tax liabiiity of the Hospet Branch are paid from Gancihidhan:

that the invoices reflect about the transportation of the iron ore ircrr
mine to Mangaiore Port and it is not necessary that the goods shouid be

rxported ,inmediarely aiter it arrives at porr; rhar rhe i.ci ,,r

transportadon of goods in the month of March, 2008 and its exportatron

in July, 2008 cannot be made a reason for denial of refund; thar there :s

mention in the notification that invoices should contain the indicatici
that the goods were meant for export; that all detaiis required by

Nctilication I'io. 3/2008-service Tax are already there in ahe in'cices;

that there is no requirement under the notification that all the details

shouici be ore-printed; that the details contained in rubber stamp alsr
sulTices the purpose; that notification nowhere stipulates abcut

correlation hor.l'ever- they confirmed that whatever amount is clairned h-r,

them is perrai.ing to export; that the invoices contains the destinarion oi

the respective port, however, word oport, has not been u,ritten alter the

cit5r; that as regards to non-production of certificate oi avaiiment ol

CENVAT credit, the appellant stated that nowhere in the notificador-r ir.

has been mentioned that the appellants are required to produce tht
siline.

6. The Central Board of Excise and Customs vide Notificatior:

No: 26l2Ai7-Cx(NT) dated 17.1O.2O12 read with Order No: 05/2017_

Service Ta-r dared 16.11.2017, has appointed undersigned as Appellatr:

Au-thoriq,' under Section 85 of the Finance Act, 1994 for the purpose ci
passing orders in this appeal.

7 " Accordingly, personal hearing in the matter r.r.as helci o;.;

'24.43.2A18 which nas attended by Shri Manish Vora, Charrei"eii

Accountant on behalf of the appellant. During the personai hearing.

authorized representative reiterated submissions made eariier ancj

submitted a vr,,ritten submission wherein they produced the documents

pertaining rc export done through M. V. Moon Dance - II and M. V. yons

7
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Men to pro\.e that the exports were made through Kar,*,ar & Mangaior.e

Port respectirreiy; that the testing and inspection r.l as carriecl out a s r)e.

thc conditions contained in Letter of Credit (L.C.); that thel ha," c

exported 21060 MTs. of goods from New Mangalore port whereas rhe'

have sought refund of Service Tax paid on transportation of ro4g.2l

ViTs. oniy. Similarly they have exported 53750 MTs. of goods lrom Neu,

N{angalore Port whereas they have sought refund of service Tzrx paid on

transportation of 34.46 MTs. on1y.

Discussions & FindinEs:
8. I have carefull-v gone through the case papers inciuciing lh:
Appcal Mernorandum, various written submissions filed by. rht

appellants and oral submissions made by the authorized person of rhe

Appellants ciuring the personal hearing. I find that since the issut:

i.r,olved is rejection of refund therefore there is no requirement lor

compliance ro provisions of Section 35F(i) of the Central Excise Act,

L944, macte applicable to Service Tax matters vide Section 83 ol tnc

Finance Act. 1994.

8

9. I find that refund

Adjudicating Authority vide his

detaiied uncler Para 2 above.

has been rejected b1'

impugned order on the

the Loq'ei

grounds as

1O.1 As regards to rejection of refund on the grounds that the

invoice is not pertaining to period covered under ciaim period, I lind rhat

the services were received during the month of May, 2008 ancl vide

Notilication No. 32/2o08-Service Tax dated 18.11.2008 the time limit tor

filing refund claim has been extended from 60 days to six months i.e .

no\\' as per amended para 2 (e) of Notification No. 41/2007-ST dared

0o.10.2007, as amended the refund for the quarrer enciing June, 20Ott

cair be lilec r-1p1ill 31.12.2008. In this case the refund has been frled o.r

01 . 12.2008. thus the same is within time limit and the same srancis

clarified b1' the Board vide its Circular No. ll2l}6l2009-Sen ice Ta-x

dated 12.03.2O09 issued from F. No. 137 18a12008-CX.4.

1O.2 ,ts regards to the payment shown in the ledger account n(-rl

taiiying '"i,irh the invoice amount, I find that the said invoice has besl

rarsed on the appeilant's office situated at Gandhidham anci from rhe

copv of the ledger of M/s. SGS India Private Limited mainuined br- ihe
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appeliant in their books of account I find that same amount has been

crediteci. Therefore, I find that there is no disagreement betw-een the t$.,o

an:1CLlntS.

L0.3 As regards to findings that proof of payment given in the

form of ledger cannot be treated as paJ,rrnent, I find that rvhen exact

amount is being shown as credit in the ledger of the service prcr-ider

maintained b.r'- the appellant and further from the said ledger I find thar

the SGS inciia Private Limited, Goa i.e. service provider has been paid on

05.08.2008 through Bank Payment. Thus, I find that there is no legai

backing in tne findings of the Lower Adjudicating Authority that proof oI

payment given in the form of ledger cannot be treated as payrneni. I

iurther finci that Notification No. 4II2OOZ-ST dated 06.i0.2007 as

amended, oniy provides that the "the exporter claiming the exempticn

has actuailv paid the Service Tax on the specified services,,. i find that

lrom the ieclger the said condition is fulfilled. Hence, refund is admissinie

on this coliilt.

10.4.1 I find that another ground for rejection of refund c.iaim is

that as pei invoice the services rendered were sampling supervisrcn"

shipment composite anaiysis, draft survey and analysis hot ever Lhe

Notiiication No: 41/2007-Service Tax dated 06.10.2007, as arnended

envisages grant for refund of Service Tax for the services relating to

testing and analysis of the goods exported. I find that appeliant has also

agreed to the fact that the said invoice contains the service ol Drait

Survey. I lir-ici that services of draft survey cannot be in any ca-se rreaied

as testing ana analysis services. I further find that the requirement oi

rernaining servrces were clearly spelt out by the buyers in Letter of Creclii

No. 728,40888001126 dated 05.08.2008 on Page No.3 at point 4dAl3t.

Thus, the appeliant is eiigible for refund of Service Tax for all service

ercept sen ice of Draft Survey.

tct.4"2 However, I find that the letter of credit No. 728A088800i 126

dated 05.08.2008 has been issued by M/s. Link Wide Inrernario-rrai

Investment iHK) Limited whereas the Shipping Biil and Export Invcicr-

dr:es not coniain the name of M/s. Link Wide International Investrn-nt

(F{K) Limited but it contains the instructions to notify M/s. Express \r/eil

9
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Internationai Limited, Hong Kong. I also find that appeilant has norvhere

ciarified the i-easons thereof.

10.4.3 Therefore, I find that it is necessary to remand rhe matrer

back to the Lourer Adjudicating Authority who sha11 aftei satisff inq

himself w.ith the compiiance given by the appellants to the obsenraticns

grven above, sanction the refund of Service Tax for all senice excep,;

service of Dralt Survey.

11,1.1 As regards to denial of refund of Service Tax paid on GTA

senices b_v hoiding that rhe invoices were issued in the nan:e of Mi s,

Terapanth Fcods Private Limited, Hospet by M/s. Akshay Transpcrl,

Ni1s. Kalpataru Transport and M/s. Shiv Logistlcs u,ho are not tirc
cleLimant. i iind that the appellant has argued that all the transactions cii

Hospet Branch are being consolidated at their registered office iocated at

Gandhidharn icr ,.vhich they have already taken registration.

11"r.2

u,hen a

I iind Rule 4(2) of the Service Tax Rules, 1994 prcvides thar

pefsol-r, liable for paying service tax on a taxabie ser,.,ice,

(i) provides such service from more than one premises or offices; or iiij
receives such service in more than one premises or offices; or fiiii is

har.ing more than one premises or offices, which are engaged in relatict:

to such sen'ice in any other manner, making such person liable 1or

paying service ta-x, and has centralised billing system or centraiised

accounting system in respect of such service, and such centraliseci

billing or ce ntralised accounting systems are located in one or more

premises, he may, at his option, register such premises or offices trcm

where centralised billing or centralised accounting systems are iocated. I

linci that the appellant are registered with Service Tax authoriries at

Gandhidha;n. Therefore, though the services have been received bJ, iheir

Hospet Branch but as the accounting is centralized at Gandhidham rn,:

appellant i:ac make a ciaim of refund from their centralizeC regrstereri

premises ol Gandhidham.

1,L.2. Before I proceed to decide other grounds of deniai put forl:r

b;'r the Lcr,eL: Adjudicating Authority, I think it is necessary to reprcduce

31. No. i1 ci the tabie annexed to Notification No. 4ll2OA7-ST daieo

06.iO.2OO7, as amended.
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1i" sectron
55(105)(zzp)

Services provided to an
exporter in relation to
transport of export
goods directly from the
piace of removal, to
inland container depot
or port or airport, as the
case may be, from where
the goods are exported.

(i) export goods are transpor:ed direct1..
from the place of remoi a :u inl^;r;
container depol or port or ai-.r, ,. as:i:r
case may be, from \4,here the goods air
exporled.

(ii) invoice issued by the exporter
relation to export goods sha1l indicate:
the name of the inland container riepotr
or port or airport from ivhere rhe goocls
are exported,

(iii) details of exporter's in\ioice feiariii3
to export goods are specificali.i
mentioned in the 1orry receipt and tir.
coresponding shipping bil1.

(iv) exporter shall declare in the refunC
claim indicating whether such sen.ic':
has been received from rhe saiC sen-ic:
provider for purposes other than lcr

,.i..3 i find that Notification No.4ll2OOT-ST dated 06.10"2007, as

amended, non here specifies the time limit for export of the gor_,ds.

Therefore. I iind that refund claim in the case ol invoice of M/s. Akshal-

Transport is admissible, on this count, as the condition (i) of Si No. 1i oi

the table anriexed to Notification No. 4l I2OOT 'ST dated 06.10.2007, as

amended stands complied with. However, before granting refund Lower

Adjudicatinq Aurhoriry shall ensure rhat lorry receiprs are oroiuerc

before him rvherern 1orry receipts containing the details of the expcrrer,s

invoice ior the goods transported in the month of March. 2O0B are

available since as per the instant notification, lorry receipt is r,.ital

ciocument. Thus, by producing the original iorry receipts the appellant

u,ouid be abie to comply with the obserwations of the Lower Adjudicating

Authorif,v* that there is nothing in invoice of M/ s. Akshal, Transpoi::

u,hicir indica:es that the goods were meant for export.

11,4 I fi.:rther find that Notification No. 41 I2OOT -ST dared

06.1O.2007, as amended nowhere specifies that the declaration under

Notilication i-.Io. 3/2008-Service Tax dated 79.02.2008 is required to r:e

proCuced slllce the same rvould be applicabie when the appellanrs cialn'i

the CtrNVAT credit of Service Tax. Whereas, in the instant case rhe

appeilant is seeking refund of Service Tax. Therefore, I find no force irl

the argument ol the Lower Adjudicating Authority.
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1L.5 As regards to observation that since rubber stamo shov.iitg

details of exporter's name, invoice number & date, vessels name elc .,\,as

put on the later date therefore it cannot be treated as part ol rhe invoice

oi M/s. Akshay Transport. I find that condition (iii) oi 51. No. 1i of the

table annexed to Notification No. 4L|2OOT-ST dated O6.10"2007, as

amended cleariy spells out the requirement of iorry receipt therelbre

\\,hether stamps are there or not on the invoice of the transport is

immaterial. Therefore, if the 1orry receipts are bearing stipulated cierairs

then reiund is admissiblc.

11,6 Liker.vise in the case of denial of refund sought on rhr

invoices of Mis. Kalpataru Transport and M/s. Shiv Logistics on thr
grounds that there is no co-reiation with transport and export of goods. j

ii-rd that appeilants shail produce the relevant 1orry receipts beiore the

Lor.r,er Adjudicating Authority containing all the detaiis stipulated in

condition (iii) of 51. No. 11 of the table annexed to Notiiication Irio.

41i2OO7-ST dated 06.1O.2OO7, as amended and if they are matchina

then the reiund thereof is admissible on this count.

1\.7 As regards to the denial of the refund on the grounds r_hal

clesunation :is not written in the invoice, I find that if all the 1orry receipts

are containlng the details stipulated at condition (iii) of 51. No. i 1 of the

tabie annexed to Notification No. 4ll2OO7-Sf dated O6.70.2OA'T , as

amended, rnen it can be safely presumed that destination u'ould be poit

artci such error being of typographical/ technical in nature is condoriable.

12. Therefore, to meet the ends of justice, I set asrde rhe

impugned order oI the Lower Adjudicating Authority and in iight of thc

decision in the case of Singh Alloys (P) Ltd, - 2012 (2841 EtT 9? ("ri.

Delhi!, rernanC the matter back to Lower Adjudicating Authoriq, with a

direction to ihe appellants to produce the documents before rhe Lo-;ier

Aojudicating Authority who after verifying the documents proviieci bv the

appellant shail decide the matter afresh on merits by follou,ing principles

cf natural.iustice.

13. In holding this, I also rely upon the case 1aw of tlonda Sei!

Pt,wer Products Ltd.- 2Ol3 .2871 ELT 353 (Tri. Del.) wherein a simiia.i

v.,er.r. has beeq taken as regard inherent power of the appeiiate alrthori i.i-

to remit back the matters under the provisions of Section 35A(3) of rhe
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Central Excise Act, 1944. Further, Hon,ble Gujarat High Court, in Tax

Appeal No.276 of2014, in the case ofAssociated Hotels Ltd. has held

that even after amendment in Section 35A ibid after 10-05,201i,maCe

applicable ln Serr,ice Tax vide Section 83 of the Finance Act, 1994, ri-re

Commissioner of Central Excise would retain the powers of remand.

14. The appeal filed by the appellants is decided in above terms

F r\. v.2/ i2slRAJ/2010
Place: Rajkot.

Dated: 27.O3.2018
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