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Excise, Rajkot
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In purstance to Boardl's Notifieabion Nao 26/ 2007 -C.ExiANT) dated 1710257 renil
with Boards Drder No, 05/°20017-5T dated 16 112017, 5hn Lalit F'Tl'-l.ﬂ.nql, Loorftrinn s e,
Central Goods and Service Tax & Central Excise, Rajkot has besn appomied as Appellate
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of
Central Excise Act, 19449 and Secthon B5 of the Finance Act, 1904,
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Arising. out of above mentwoned O sseed by Additional/Joint / Deputy [ Assistani
Commissioner, Central Excise | Service Tax, Rajkot / Jamnagar / Gandhidham

g ol & ST & A vd 9 Name & Address of the Appellants & Hespondent

M/s Terapanth Foods Ltd..,, plot No. 160, Maitri Bhavan, Plot No 18, Sector-8
Gandhidham,
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Appeal o0 Customs, Excise & Serviee Tax Appellate Trbunal under Section 350 of CEA. 1944
[ Under Section B6 of the Finanes Aet, 1904 a5 nppeal lios bao:
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The apﬁ?t to the Appellate Tribunnl shall be filed in quadrupbicate in form EA-3 / _iiI-T
prescr under Rule & ol Contral Excise (Appeal) Bules, 2001 and shall be accompanie
ﬂil%ﬂa one which at least showld be accompamed by o fee of By, ].HUD,:- s UMY -,
K. 10,000/ - where amount of duty t!ll:mmll;i_-'111 erest ) nnll}'.-'rELuq:!I s upto 3 Lac., 5 Lac to
A Lac and ahove o respechively in the form of crossed nk drafl in favour of Adst
Registrar of branch of any nominated public sector bank of the place where the bench of A
nominated public sector lnnk of the place where the bench "of the Tribunal 15 situated.
Application made for EF’LHT of stayv shall be accompanicd by a lfee of B S04/ -,
arq%m‘mmnﬁm AR WOTE, A WMEES, 1004 & U 86(1)
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The a | wnder sub section (1) of Section 86 of the Finance Act, 1994, he A late
TﬂhurTLpt%h&ﬂ be filed in quadruplicate in Form S.1.5 as prescrobed under Rule ﬂ[]?lgllﬂ'w
Service Tax Rules, 1994, angd Shall be accompanisd by a copy of the arder appealed um’rﬂm
fone of which shall he certified copv) and  should, be accompanied by g fees of Rua 1 [
where the amount of servce tax & mterest demanded & penalty. levied of Bs. 5 Lakhs or jess,
Rs. 5000/ - where the amomint of service thx & interest demanded & penalty levied is more
than five lakhs but not exceeding Hs, Fifty Lakhs, Rs 10,000/ - where the amount of service
fix & Interest fl.f!}]il;lldﬂl:! & penalty levied s more than ifiy Lakhs I:u;mfs_. in the form of
crossed bank draft m favour of the Assistant strar of the bench of nominated Fuhgcl.;
E'HZ'I'.'ETHF.EII of the place where the bench of Tobunal is situated. [ Apphcation made
grant of stay shall be accompanied by a fee of Rs,500/
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The appeal upder sub section (2] and (28] of the seclion B0 the Finance Act 199 shall be
filed in For ST.7 as prescribed onder Rule 1:!: & 2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of arder of Commissioner Central Excise or Commissionor
Central Excise {Appeals| jone of which shall be a certified copyv) and copy of the order pas

by the Commissioner authorizing the Assistunl Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal
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Far an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act.
1944 which is also made applicable o Service Tax under Section 83 of the Finance Act, 19094
nr appenl n?:unal: this vrder shall lie before the Tribunal on pavment of 10% of the dun
demanded where duty or duty and penalty are in dispuate, or penaliv, where penalty alone is in
Emputt. provided the amount of pre-depesit pavable would be subject to a ceiling of Rs. 10
rOres,
Uniter Central Excise und Serviee Tax, *Duty Demanded™ shall include
i amourit determimed under Section 11 1,
i1] amount of erroneous Cenviat Credit taken;
W] amount pavable under Rule 6 of the Cenvar Credit Rules

provided further that the provisions of this Section shall not apply to the stay

application and appeals pending before any appellate authority prior to the commencement of
the Finanoe lHn.'.ﬁ Act, 2014, ¥ po
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A ni::isl-l;m ppplication lies to the Under Secretary, to the Government ol India. Revision
Application Unit, Mmistry ol Finance., Department of Revenue _4LI.'.| Floor, Jesvan Deep
Buzlding, Parlament Stréel, New lJt'IEI-ll 1, under Section 33EE of the CEA 1944 in
reapect of the following case, governed by first proviso to sub-section [1) of Section- A58 dhal:
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In case of anv loss of goods, where the loss coours in transit from & factory to a warchouse or
to another f&ctory or Irom one wiarchouse to another during the course of processing of the
%10 a warehbuse or in storage whether ina lactory or ina warehouse

m#m#ﬁmmﬂaa#ﬁ#ﬁamﬁ'ﬂmtﬁﬁmﬂﬁqﬁmwmﬁmmﬂﬂg
& I O & 0E (M) & e AL A & e R o @ o9 @ B & oo B
!

&

In case of rebate of duty of excise on goods exported ooany country or termitory outside Tndie
of on excisable matenal vsed in the manufaciure of the goods which are exported o any
colnty or lerntory outside Indm

o2 3o A W A B R s & e, S @ F Are A B o gy
In ease of foods exported autside Indi export (o Nepal oFf Bhuatan, withadt savment of duts

HEIE IR & IS iFE 4 e & Av o sgh e sm siRee oo sed ffiee
v & AEd AT dood ko B omy S smae rhe) & s Re aftREw @ 2)
1698 & urr 109 & zam Fam & o ol swE Feraal or 7 T & o & o &y

E;ﬁtiét of any duiy allowed 1o be witlized townrds payment of excise duty on final products

er the Asons of this Act or the Rules meade 1 under such order is passed ih
EEFIIQEWIHWMM off or after, the date appointed unl:lt:rcécc. 189 l'l-‘Fthl.' Finrmncr n...i.":l'

I Wides 2T wiEaT WO AEW EA-R A, 3 @ F IEES o9 ) Rosmed
2001, & fgm 0 & 3R AERe b oF kv & altwe & 3 S & Saw & Snh o
ITET WEER K FTY JE WEY @ e sy & @ oftw seew &1 ae i) w1
FoE wew #UTETE, 1944 & ur 35-EE & g FuifE e & et & oy & Al o
TR-6 # i #Fea 1 F=h @iz )

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, O
ufhEm'rrﬂ! F?x%m EEE‘JF\"-H'H'H Rules, 204)] 1e--]'1:'||tl'||ir| 4 months from the da#_: on whie !.Lr order
E?IJ hit to he appe. aganst s commmunacated and shall be g panisd by bwo coples each
of the DIO and Order-In-Appeal. 1t should also be accompan 8 Copn u1}lTR Challan
evidencing pavment of prescribed fee as prescribed under Section 35-EE (:F}'Fjﬂ, LOa4 . under

Major Head of Account.
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One copv of application or 0.0.00. a% the case muy be, and the order of the adjudicatinge
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the Coult Fee Act, 1975, as amenided
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Attention 15 also invited to the rules covering these and other related matters contained in th
Customs, Excise and Service Appellate 1rn5:|-1.||gnaJ rch:-durﬂ Rules, 1982, -
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For ﬁ elaborate, detailed and latest provisipns relating 1o filing of appeal w0 the highes
appellate autharty, the appelinn may reler 1o the Departmental website wwaw o lbec gonin



—_
Appeal No: 123/Rii /2010 T(<

Appellant: M/s. Terapanth Foods Limited, Gandhidham
4
:: ORDER-IN-APPEAL ::

Being aggrieved with the Refund Order No
100/ ST/ Refund /2009 dated 31.12.2000 (hereinafter referred to as the
“impugned order”) passed by the then the Assistant Commissioner
service Tax Division, Rajkot (hereinafter referred to as “the Lower
Adjudicating Authority”) M/s. Terapanth Foods Limited, Maiir
Bhavan, Plot Ne: 18, Sector 8, Gandhidham 370 201 (Kutch
|hereinafter referred to as “the appellants®) have filed the present

appeal.

2.1 The appellant, on 28.11.2008, filed an application sesking
refund of Rs. 54,953/- being the Service Tax paid on the services used
ior the export during the quarter July, 2008 to September, 2008 under
Notfication No: 41/2007-Service Tax dated 06.10.2007, as amended
with the Lower Adjudicating Authority, The Lower Adjudicating Authority
iIssued Show Cause Notice dated 21.05.2009 wherein it was proposed i
reject the claim of refund on the grounds that they have not fulfiiled the
conditions prescribed under Notification No: 41,/2007-Service Tax dated

06.10.2007, as amended.

2.2 The appeilant neither replied to Show Cause Notce
appeared for personal hearing before Lower Adjudicating Authorin

Lower Adjudicating Authority vide his impugned order held than

1} refund of Service Tax on the invoice dated 27.05.2008 of M/s. S90S

India Private Limited is not admissible on the grounds that:

(@) the said invoice is not pertaining to period covered wnds
il pertod,;

(0] the payment shown in the ledger account does not tally with
the myolce amount;

e} the proof of payment given in the form of Ledger Account
cannot be treated as payment:

(d] &s per invoice the services rendered were sampiin
supervision, shipment composite analysis, draft survey and
enalysis however the Notification No: 41/2007-Ecrvice Ta
nated 06.10.2007, as amended envisages grant of refung
service Tax paid on the services relating to iesting and
analvsis of the goods exported. '
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fui  refund of Service Tax paid on the GTA services is not admissible

la] as the invoices issued by M/s. Akshay Transport, M/s
Kilpataru Transport and M/s. Shiv Logistics were in the name
of M/s. Terapanth Foods Private Limited, Hospet who are ney
the claymant;

(b as the invoices issued by M/s. Akshay Transport are relating
the services provided in the month of March, 2008 and the
export has taken place in the month of July, 2008;

[c) a= there is nothing in invoices of M/s. Akshay Transport which
mdicates that the goods were meant for export;

{d] details, as required under Notification No: 3/2008-Service Tax
dated 19.02.2008 are not appearing in the invoice issued by
M/s Akshay Transport, M/s. Kalpataru Transport and M =
SV LOgIstics;

le] since rubber stamp showing details of exporter's name, invoice
number & date, vessels name etc was put on the later date
therefore it cannot be treated as part of the invoices issued by
M, s, Akshay Transport;

[f} as there is no co-relation with transport and export in the cas
of thvoices issued by M/s. Kalpataru Transport and M, s Shis
Logisucs;

destination of transport is now shown as port in the case of

B
mvoices 1ssued by M/s. Kalpataru Transport and M/s. Shiv

Logistics.

3. Heing aggrieved with the impugned order, rejecting their
refund, app=llant have filed the present appeal on the grounds that they
have filed refund claim only after making the payment of Service Tax to
the service provider; that they have submitted Ledger Account to that
cifect; that the invoices were issued to their Hospet Branch and the
huve paid the Service Tax liability of their branch under the registration
numoer allotted by the Service Tax autherities of Gandhidham /Rajkaol
that as regards to the observetions that services were rendered in the
mentn of March and the poods were exported in the month of July, they
stated thar it might be possible that the goods may have entered into
port in 1ne period of March whereas the same may have been axporied
somewhere i the month of July; that there is no requirement for deils
mentioned n Notification Neo. 3/2008-Service Tax dated 19.02.2008
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Earlier personal hearing:

4. Personal hearing in  the matter was held before

Commissioner (Appeals), Customs and Central Excise, Raikot on
49.07.2010 which was attended by Shri Arvind V. Joshi, Directar of the
appellant firm along with Shri Manish Vora, Chartered Accountan:
during which they reiterated the submissions made in their appeal and

seught a week’s time 1o make additional submission, which was granted.

Additional submission;

5.1 The eppellant vide their letter dated 03.08.2010 filed
agditonal submissions wherein they submitted that vide Notification No
34/ 2008-Service Tax dated 18.11.2008 the time limit for filing claim has
been extended from 60 days to 6 months and issue stands clarified vide
Circular dated 12,03,2009 therefore claim is filed within time limit

5.2 in regard to proof of payment of Service Tax, the appellan
sinted that as per clause 1l{c) of Notification MNo: 41/2007-Service Tax
dated 06.10.2007, as amended, stipulates that the exporter claiming the
exemption has actually paid the Service Tax on the specified services 1o
its provider and nowhere it states that they have to submit the proof of
payment; that it is a duty cast upon the applicant to see that thev have
made payment of Service Tax to the provider; that they placed reliance
on Circular No. 106/9/2008-Service Tax dated 11,12.2008 which
supports their contention; that they have submitted Ledger of Accounts
ol M/s, SGS [ndia Private Limited from their Bocks of Accounts, which is
running accsunt; that they have paid on 05.08.2008 amounts in respect
of ail the mvoices received by them from M/s. 8GS India Private Limited
till 31.07.2008.

5.3 As regards to denial of refund claim on the grounds that
services rendered were shown as sample supervision, shipment
composite analysis, draft survey and analysis whereas the Notification
envisages refund for testing and analysis of the goods and inspection and
certification thereof, the appellant submitted that except the service of
araft survey gll other services like sampling analysis were carried out
and therefore they are eligible for refund since the said services would
fall under Technical Testing and Analysis; that they produced the copies
of Letter of Credir, invoices, certificates issued by M/s, 8GS India Privawe
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Limited, copy of ledger, copy of Natification No. 32/2008, Circular No
106 & 112 and an undertaking,

5.4 As regards to the finding that the invoices of GTA are not in
the name of the appellant, the appellant stated that the invoices were
isstied 1o their Hospet Branch and all transactions of their hranch are
consolidated in Registered Office situated at Gandhidham: that even the
service Tax lability of the Hospet Branch are paid from Gandhidham
thar the invoices reflect about the transportation of the iron ore ffom
mine 0 Mangalore Port and it is not necessary that the goods should be
experted  immediately after it arrives at port; that the fact of
transportation of geods in the month of March, 2008 and its expartation
in July, 2008 cannot be made a reason for denial of refund: that thers is
mention in the notification that invoices should contain the indicanon
that the goods were meant for export; that all details required by
Notification. No. 3/2008-Service Tax are already there in the invoices:
that there is no requirement under the notification that all the details
should be pre-printed; that the details contained in rubber stamp als:
suflices the purpese; that notification nowhere stipulates abou
correlation however they confirmed that whatever amount is claimed by
them Is periaining to export; that the invoices contains the destinaticn of

the respective port, however, word “Port” has not been written after the

city; that @s regards to non-production of certificate of availment of

CENVAT credit, the appellant stated that nowhere in the notification |
nas been mentioned that the appéllants are required to produce the

ZETITE,

6. The Central Board of Excise and Customs vide Notification
Nu: 26/2017-Cx{NT) dated 17.10.2017 read with Order No: 05/2017-
Service Tax dated 16.11.2017, has appointed undersigned as Appellate
Authority under Section 85 of the Finance Act, 1994 for the purpose o
passing orders in this appeal.

7. Accordingly, personal hearing in the marter was held

20032018 which was attended by Shri Manish Vora, Chartered

Accountant on behalf of the appellant. During the personal hearing

suthorized representative reiterated submissions made earlier and

submitied a written submission wherein they produced the documents

pertaining 1o export done through M. V. Moon Dance — Il and M. V. Yong
'dl
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Men to prove that the exports were made through Karwar & Mangalre
Part respectively; that the testing and inspection was carried out as pes
the conditons contained in Letter of Credit (L.C.J; that thev Hav
exporied 21060 MTs. of goods from New Mangalore Port wherdas the
huave sought refund of Service Tax paid on transportation of 1049 21
MTs. only. Similarly they have exported 53750 MTs: of goods from New
Mangalore Port whereas they have sought refund of Service Tax paid on
rransportation of 33.46 MTs. anly.

Discussions & Findings:

8. | have carefully gone through the case papers inciuding
Appeal  Memorandum, wvarious written submissions filed b the
appellants and oral submissions made by the authorized person of the
Appellants during the personal hearing. 1 find that since the lssue
iwoived 1= rejection of refund therefore there is no requirement for
comphance w0 provisions of Section 35F(i) of the Central Excise Act
(954, mace applicable to Service Tax matters vide Section 53 of 1he
Finsnee Act, 1964

9. | find that refund has been rejected by the Lowe:
Adjudicating Authority vide his impugned order on the grounds as

tdotailed under Para 2 sabove.

10.1 As regards to rejection of refund on the grounds that the
invotee is not pertaining to period covered under claim period, | find ha
the services were received during the month of May, 2008 and vide
Nouficaton No. 32/ 2008-Service Tax dated 18.11.2008 the time limit (ur
filing refund claim has been extended from 60 days 1o six months 1.

nuw as per amended para 2 (¢) of Notification No. 41/2007-87 dated
U0, 10,2007, as amended the refund for the quarter ending June, 2005
can be fled upall 31.12.2008. In this case the refund has been filed on
(01 12,2008, thus the same is within time limit and the same stands
clarified bv the Board vide its Circular No. 112/06/2009-Service Tax

datec 12.03 2009 issued from F, No. 137 /84 /2008-CX.4

10.2 As regards to the payvment shown in the ledeer account no
tullving with the inveice amount, | find that the said invoite has been
raised on the appellant’s office situated at Gandhidham end [rom the

copy of the ledger of M/s. SGS India Private Limited maintained by the

4

T4
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appellant in their books of account 1 find that same amount has been
credited, Therefore, | find that there is no disagreement between the tw:

BEmounts.

10.3 As regards to findings that proof of payment given in the
ferm of ledger cannot be tréated as payment, | find that when exart
amount is being shown as credit in the ledger of the service provider
maintained by the appellant and further from the said ledger | find that
the SGS India Private Limited, Goa i.e. service provider has been paid on
05.08.2008 through Bank Payment, Thus, I find that there is no legal
backing in the findings of the Lower Adjudicating Authority that proo! of
payment given in the form of ledger cannot be treated as pavment. |
further find that Notification No. 41/2007-5T dated 06.10.2007 as
amended, only provides that the “the exporter claiming the exemption
has actually paid the Service Tax on the specified services”. | find that
irom the ledger the said condition is fulfilled. Hence, refund is admissible

on this count

10.4.1 I find that another ground for rejection of refund cialm is
tnai as per mnvoice the services rendered were sampling supervision,
shipment composite analysis, draft survey and analysis however the
Notfication Not 41/2007-Service Tax dated 06.10.2007, as amended
envisages grant for refund of Service Tax for the services relating to
tesung and analysis of the goods exported. | find that appellant has also
agreed to the fact that the said invoice contains the service ol Draft
Survey. | find that services of draft survey cannot be in anyv case treated
as testing and analysis services, 1 further find that the reguirement af
remAng services were clearly spelt out by the buyvers in Letter of Credit
No. T2BAOEBBOC1126 dated 05.08.2008 on Page No. 2 at Point 46413
Thus, the appeliant is eligible for refund of Service Tax for all wervics

except service of Draft Survey,

10.4.2 tlowever, | find that the letter of credit No. T28A0BBBO01 126
dated 05.08.2008 has been issued by M/s. Link Wide International
Invesrment (HK} Limited whereas the Shipping Bill and Export Invoice
does not contain the name of M/s. Link Wide International Investrmen:
(HK) Limited but it contains the instructions to notify M/s. Express Wel|
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International Limited, Hong Kong. 1 also find that appellant has nowhere
clarified the reasons thereof,

10.4.3 Fherefore, 1 find that it is necessary to remand the mattes
back to the Lower Adjudicating Authority who shall after satisfring
himself with the compliance given by the appellants to the cbservations
given above, sanction the refund of Service Tax for all service excent

service of Draft Survey,

11.1.1 As regards to denial of refund of Service Tax paid on GTA
services Dv holding that the invoices were issued in the name of M/ s
lerapanth Foods Private Limited, Hospet by M/s. Akshay Transport,
M/s. Kelpataru Transport and M/s. Shiv Logistics who are not the
claimant. | find that the appellant has argued that all the transactions ol
Hospet Branch are being consoclidated at their registered office locsted at
Gandhidham for which they have already taken registration.

11.1.2 | ind Rule 4(2} of the Service Tax Rules, 1994 provides that
when & person, lisble for paying service tax on a taxable service.
{tl provides such service from more than one premises or offices: or (i)
receives such service in more than one premises or offices; or fiill is
having more than one premises or offices, which are engaged in relation
o such service in any other manner, making such person liable for
paying service tax, and has centralised billing system or centralised
gooountmg system in respect of such service, and such contralisad
billing or centralised accounting systems are located in one or mare
premises, he may, at his option, register such premises or oifices from
where centralised hilling or centralised accounting systems are located, |
find that the appellant are registered with Service Tax asuthorites &t
Gandhidham. Therefore, though the services have been received by thels
Hospet Branch but as the accounting is centralized at Gandhidham the
appellant can make a claim of réfund from their centralized registered

premises of Gandhidham,

11.2. Beiore | proceed to decide other grounds of denial put forh
by the Lower Adjudicating Autherity, I think it is necessarv 1o reproduce
51 No. 11 of the table annexed to Netification No. 41/2007-8T dated
U6.10.2007, as amended.
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11, izection Services provided to an|{ij export goods are transpored :‘-'1:F'|'“‘_
63105z |exporter in relation tolfrom the place of removal 1o mland

| transport  af  exporticontainer depot or port or alrpert, as thi
: goods directly from thelease may be, from where the goods we

place  of removal, m1mpnn¢d,

inland container depot

or port or airport, as the|{li invoice issued by the exporer in
‘ jcase may be, from where|relation to export geods shall indicate|
the goods are exported, [the name of the inland contsiner depo:
or port or airport from where the goods
are exported,

| fiit} details of exporters invoice relating
to export goods are specificall
mentioned m the lorey receipt and the
corresponding shipping bill,

1{11.-1 exporter shall declare in the rejund
claim indicating whether such service
his been received from the said servics)
provider for purposes other tharn for
CXPOTT.

11.3 [ find that Notification No, 41/2007-ST dated 06.10.2007. as
amended, nowhere specifies the time limit for export of the goods
Therelore, | find that refund claim in the case of invoice of M/ s, Aleshay
Transpart is admissible, on this count, as the condition (i} of 81 Na, 11 o
the table annexed to Notification No. 41/2007-8T dated 06.10.2007, as
amended stands complied with, However, before granting refund Lower
Adjudicating Authority 'shall ensure that lorry receipts sre produced
hefore him wherein lorry reéceipts containing the details of the exporier’s
iwvoice for the goods transported in the month of March., 2008 are
availeble since as per the instant notification, lorry receipt is vital
dogument. Thus, by producing the original lorry receipts the appellant
would be able to comply with the observations of the Lower Adjudicating
Authority thar there is nothing in inveoice of M/s. Akshay Transport

which indicates that the goods were meant for export.

11.4 | further find that Notification No. 41/2007-ST dated
06.10.2007, as amended nowhere specifies that the declaration under
Notification No. 3/2008-Service Tax dated 19.02.2008 is reguired o pe
produced since the same would be applicable when the appellants claim
the CENVAT credit of Service Tax. Whereas, in the instant case the
appeliant 1s seeking refund of Service Tax. Therefore, I find ro foree in
the argument of the Lower Adjudicating Authority.

Ly%
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11.5 As Tegards tw observation that since rubber stamp showing
details of exporter's name, invoice number & date, vessels name etc was
put on the later date therefore it cannot be treated as part of the invoics
of M/s. Akshay Transport. | find that condition (iif) of S1. No. 11 of the
table annexed to Notfication No. 41/2007-8T dated 06.10.2007. &=
amended clearly spells out the requirement of lorry receipt thereiore
whether stamps are there or not on the invoice of the transpart is
immaterial. Therefore, if the lorry receipts are bearing stipulated details

then refund is admassible.

11.6 Likewise In the case of denial of refund sought on the
mvoices of M/s, Kelpataru Transport and M/s. Shiv Logistics on the
grounds thar there is no co-relation with transport and export of goods. |
find that appellants shall produce the relevant lorry receipts before the
Lower Adjudicating Authority comtaining all the details stipulated in
condition (i) of Sl. No. 11 of the table annexed to Notification No.
41/2007-5T dated 06.10.2007, as amended and if they are matching

then the refund thereof is admissible on this count.

11.7 As regards to the denial of the refund on the grounds thas
destinanon is not written in the invoice, I find that if all the lorry receipts
are containng the details stipulated at condition (iii) of SL. Na. 11 of the
table annexed to Notification No. 41/2007-ST dated 06.10.2007, =as
amended, then it can be safely presumed that destination would be port
@nd such error being of typographical/technical in nature is condonable

12. Therefare, to meet the ends of justice, | set aside the
unpugned order of the Lower Adjudicating Authority and in light of the
decision in tne case of Singh Alloys (P) Ltd - 2012 (284) ELT 97 (Tri.
Delhi), remand the matter back to Lower Adjudicating Authority with a
direction to the appellants to produce the documents before the Lowe:
Acjudicating Authority who after verifying the documents provided by the
appellant shall decide the matter afresh on merits by following principies

of natural justice,

13, In helding this, I also rely upon the case law of Honda Beil
Puwer Products Ltd.- 2013 (287) ELT 353 [Tri. Del.) wherein a similar
view has been taken as regard inherent power of the appellate authoriny

to remit back the matters under the provisions of Section 35A(3) of the
|

K
4

et ___'1.
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Central Excise Act, 1944, Further, Hon’ble Gujarat High Court, in Tax
Appeal No. 276 of 2014, in the case of Associated Hotels Ltd. has beld
that even aiter amendment in Section 35A ibid after 10-05-2011 made
gpplicable in Service Tax vide Section 83 of the Finance Act, 1094 thy

Commussioner of Central Excise would retain the powers of remand.

14. The appeal filed by the appellants is decided in above terms
.' ..-. 'll
- .-'".-.-'.-I' . IIIII- y J'r-.llr ':.lr_ﬁ -r't"-\“"z"-.
F. N. V.2/123/RAJ/2010 e
Place: Rajkot. (LALIT PRASAD)
Dnted: 27.03.2018 COMMISSIONER, CGST & CEX, RAJKOT

COMMISSIONER [AFFEALS),
CGST & CEX, RAJKOT

By Speed Post

M/s Terapanth Foods Private Limited,
Maitrt Bhavan,

Plot No: 18, Sector 8,

Gandhidham 370 201 {Kutch)

Copy to:
1§ The Chief Commissioner, GST & Central Excise, Ahmedabsad
Zone, Ahmedabad.
2) The Commussioner, GST & Central Excise, Kutch,
4] The Commissioner, GST & Central Excise, Rajkot,
< The Assistant Commissioner, GST & CEX, Gandhidham Urhan
3] Guard File.
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