
I lq6
I
1

O/O 1'HE COMMISSIONER (APPI]ALS), CENTRAL GST & EXCISE,

Effiq ro, * w & erE-a / 2"d Ftoor, GST tlha\'an,

t€ 6td' fo4 {t5, / Race course Ring Road.

{rGiF'tc / Ra ikot 160 001

a€iT qa s q;T 3fi{ fiqr4 erffi::3n4rir (sr+ffi) iF,I :F,rqtfiq,

Tele Far No. 02tll 2177952/2JJll{2

Email: ccra

.,1,;,\ , ,

"r,rM,t-
qryw

alsrl mail,comok

fxmnu
r &ax

'TMARKtr

rM er+. q. *. ?FItr :-

6 afl-a 7 w6o ,iu+r 
7

Appeal / File No.

v2l543l OD][I l2OrO

4d 3{reer Ti /

q3'1(d.r.o. I.ro

46lsT/Refund/201OP

frai6 /

Date
30.04.201o

g ${fa $rlst {ggr (o.cle. ln Appeal No.)

yriqr +r Earo /
Date of Order:

KCH -EXC U S-000-4PP-206-20 t7 -18

27.O3.20t4
rr{f 6{A fi afis I
Dalc of issue

05.04.2018

1I

q

Passed by Shri Lalit Prasad, Commissiouer, Central Goods and Service Tax & Central
Excise, Rajkot

3TR 
"sildT 

gsqr c€,/r.tb-t.l.g. (\.a.&.) Efrr;F trs.!o.?ols * srer cd oi6 :irfb-s yrlqr g

"e/a"!re-w.&. f{ar+ t€,.tr.r"ile *' :r+wur fr, ,ff dfad rRrr( 3rq-nr , arfiq drE (rd tdi 6{

:ltr r.crd Tffi,{rfr6tc *t fd-ea yR}ffi+q ?qqu fi qxrze, *trq r.crd gaq; nFiF-+q ra,cu SI

trnr 3e +'3rdrtd <J SI :rg 3rftt t r;fti fr ririer crfi-d rr? * r*sq t rifi-s qrffi t rq

e-G-qf,d l+-qr:rqr t.

ln pursuance to Board s Notification No. 2612017-C.Ex.(N'l) dated 17.10.217 re'arl

rlith Board's Orrier No. OSl2017 ST dated 16.11.2017, Shri Lalit Prasad, Commissioner.
Central Goods and Sen.ice Ta-x & Central Excise. Ra.lkot has bcen appointed as Appellate
Authoritr lor the purpose of passing orrlers in respect of appeals filerl under Section 35 ol
Central Excise Act. I944 and Section 85 of the Finance Act. 199.1.

3r!-T 
^3q+d/ 

[,{+-d 3t]"|fid/ ]T-.q-f,d/ r{rq-fi. }rE+d, +?frq saq|d qri4/ t-4r4T, xd6tc i dr444T
/ rtTrmI|F | ildRI fc{]?Iftla JrtI Fd }n{et € €]-sa:
Arising oui of above mentionecl OIO issued by Adrlitional/ Joint / Deputy,/ Assista n t

Commissioner, Central Excise / Sen,ice Ta,r, Rajkot / Jamnagar / Gandhidham :

3I+drFAt & cffi 6r affi \,q qEI /Name & Acldress of the Appellants & Respondenr :-

M/s Terapanth Foods Ltd.,, plot No. 160, Maitri Bhavan, Plot No 18, Sector-8
,Gandhidham,

(A)

{s^ $r*(}fifl S. dqfud 6f$ EqFd ffifu-a ift+ d 3!-"ffid crffir I crft}6{q. t s{sT
s$-s sr{{ 6{ F"rdr tr/
Anv person aqgriered br this Order'in Appeal mar file an appeal to tlte appropriate allthoril\
in lhh follou in? t ar

fiar r;a t+- r* el6 (rd e drr{ 3rrt$-q ;qrqrfu-+-cnT t' ct- 3ifd, d;fiq r;qre qr"a

3rfuffi+ff,rq++ 8r qrfltsB t:rrJra ua frea nfuF-+a., rgga fi qrlr 86 t J,+rtd
G.aRfuH ilrr6 ff dr sr& t rr

Appeal to Customs, Excise & Senice'l'a-r Appellate Tribunal under Section 35B ol CEA, I rl-14

/ Under Section 86 of the Finance Act, 1t)94 an appeal lies to:

*ai-6{ur mqr+a t greF*m Fai qrra ffqr el?+, i-dm y,qrea q16 (.a Q-qE{ xffiq
;qrqrffi 8r Es}q fl6. &€r 6dfr6 2. JrR h ka -g ftu.m. si Sr'arff inF6(' ri
The special benclr of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, Ner.r Delhi in all matters relating to classification and valuation.

3qt_fld qffEd-( r (a) ii earcr rrr 3{fidi & :rmm e}c Erfi :lqit *qr st6, d,frq g?qr{ 116 [4
t-d'r6T Jffiq ;qrqftI'rrq (fu-c) fr q1iTfi q-t rq frE-6T , (kfrd dE erqr& edm' 3rsrdI
3r64fldTE 3zoorr 6t fir Arfr' arBa- tl

To th9 West.regiona.l bent h o[ Customs. Excrse.& Sen ice To; Appcllare Tribunat ICESTA'I') ;rr.2'' F'l.oor. Bhaumali tslra\\an. Asarra Alrmedabad 38001b rn tAse of appeals oiher tharr ;rs
mentioned in para- 1(al above

{r)

(ii)



(iri)

(B)

(i)

(ii)

yffiq;qrqrfr-+-{ur t sqsT Jrfifl qgdd 6G fi Rr, Ai#q JFqrd er6 (3rq-d) ffi, 200 I.

fi B-+q o fi 3iildd ftrTfta Elr rr$ -qq{ 
EA-3 +i qR qffi * eS E-4T ardT qrR, I td} $

+s € sifi- r'+ cfr t €TtI, ;r51 rflrq rle.h #r aEr ;qrs 6I anrT 3lk drtrrtT Tr{r ilFiar sq(r 5

drcr zn rfl$ 6rr, 5 anrr Fc! qr 50 frro w(' dm tr?ldr 50 elrg Fc\r t ilE-fi- B d flfr1-:
1,000/- sqi, 5,000/- 5qt 3{prdr 10,000/ 5qS ar Fqtft-a dErT eTe<F SI qfa {rdr4 *tt Btit-a
E6 +r rffi, *iA-a rtrrq ;qTs.riE-flnT ffr ensr + s6T-d6 {BrzT{ * arq t G,.fi st
fi6G-m+. #* t't-+ ronr art tqif*-d *m gFFc ildrr Bqr crar qtfrq r sdifud iFFc 6r srrkrr;l.

d'+ ff ys qnor,i dar qrtr, s-dr,Haifta 3lfrfri{ ;qqft'+pr fir snsr Rrd fi r *rm':nlqr
(e if-k) t ft('3nifiT-q{ t HrE 500/- wq 6T Btrlfta ?rE; sff rrar dm tt

The aooeal to the ADDellate Tribunal shall be liled in ouadruDlicate in form EA 3 / as
orescri6ed under Rulb'6 of Central Excise lAopeall Rules. 2001'and shall be atcompanied
asainst one rrhich ar least should be accbrhbanied br a lee of Rs. 1,000/- Rs.5000/ ,

R"s. 10-000 / . rr here amount ofdutr demand/inferest/oenaltr/re[rtnd is uolo 5 Lac..5 La( to
50 Lac anh above 50 Lac resoerfirelr in the lorm cif crossi'd bank drali in falour o[ Asst.
Resistrar of branch of anr nomrnated public sector bank ofthe plar-e $here lhe bench ofanr
noiiinared oublic secror bank o[ the o]ace rrhere lhe bench'of the Tribunal is situated.
Application irade Ior grant oI star shall be accompanierl br a fee oI Rs. 500/
3TqHIq ;qr.ntel-6'{ur fi Ffr8T 3rqlfr, ra?d Srtrfi{fr, I 

qq4 +l qRr 86(1 ) fi qE?'rE €dr6{
fiffi, 1994, t G-{q 9(1) fi rra Fqtfta c.rd s.r -s fr qn qmi fr fi ar si;2fr a-q rs+
qrr B{ sneqr t fu{-d $S-f, ff ?rm d, Jq-& qF urr fr x-d.rd 6t (rd* t r.+ cfr rfrrFrd
6iS {rfdv1 Jlk ilfrn. t ra t 6fi t'6 cfa fi €rar, wr tdr6{ 6I drrr ,qrd St airr 3lt{ ddTrqI

erqr satn, 5q(r 5 drur qr 5Fs 6'q, 5 arcr sc(r qr 50 drg sqq d?6 3{?tcn 50 dltl sc(r t
nfu+'5 6 *+Rr: 1,000/- sqi, 5.000/- tri :r:rqr 10,000/- wi +r Fqlfoa a-*+r r1m Er vR
€era *tr fttfka rte 6r erqrfl;r, €EEa 3rffi"q ;qrqrft'+rur fit qnqr * s6rqfi'{fr{dT{ +;

arq $ ffit sfr $reffifr+ ef{ + d-6 rqRr ilft ffi?' S-{ gFFc (drr E-qr rrdr qGq r {qfud
gFFc 6r er4in/, *+ Sr w rnur * 6iar qrfre- il6T Titiftl-d Jffiq ;qrqrfu-*rsT frt cnsr R?rd t r

errra yrdsr (Ft Jnfu fi fr(' xrfid-q{ + {Rr 500/- rc(r sr Ftrlftd !16 Frr rrar flrn rl

The appeal under sub section {llof Sectron 86 of the Finance Act, I994, to the Appcllate
Tribufiil Shall be filed in ouadruolicate in Form S.T.5 as orescrrbed under Rule 9ll'l'of the
Service Tax Rules- 1994- ahd Shall be accomnanied br a cbor of the order annealed hpainst
lone of rvhich shall be cerlilicd coor)and should bc accomriarried br a [ees'of Rs. 1000/-
where the amount o[ senice rax &'iiierest demanded & penallt levied o[ Rs. 5 Lakhs or leis,
Rs.5000/ \\'here lhe amount of sen,ice ta-r & interest demarided & penaltr levieC is more
than five lakhs bul not exceedinq Rs. Fiftr Lakhs. Rs.10,000/- rrhere the amount o[ service
lax & rnterest demanded & prndltr levieil is morc than fift\ Lakhs rllDees. rn the form of
crossed bank draft in favoui of lhe Assistant Resistrar of the bench o[ nominated Public
Seclor Bank o[ the place \\here lhe benc]r of Tri6unal is siruated. / Appli(ation marle for
granl of srat shall be accompanied br a fee of Rs.5007 .

fa'.a sftlB'cq, 199.+ Er trRr 86 6I Jc-trRBi (2) \rd (2A) * 3ra?td as ff afr aq-d. $-fl6r
ffi, 1994, fi F-+a 9121 (rd 9(2A) t a-fa Grtffta' wrd S.T. z ii St ar s#rft r'E rs* €Rr

:nq+o, d,-dfq Jaqr{ ar6 srrtn 3{rrFrir (3rq-O, a,-fi-q 3iqr{ qrffi tdRr crftd yrlqi fi cF-qi

Eirrfr +t (sr*i t r'+ cfr raTFIf, fr .Trt6lr) $1r r ,zr+a tdRr {rdrq?F J{r{-f,d ife-Itrr jqrqrd.

ffiq rcqrq ?16/ t-dFF{. 6t 3iq*q;qrqftl-qur 6} Jni{a {s 6{t 6r frtar -i Erd rrlqr 6r

cfr st srq d"+idra 6[fi drafr r /
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rute 9 (2) & 9(2A) of the Service Ta;r Rules. 1994 and
shall be accompanied bl a copr o[ order ol Commissioner Central Excise or Commissioner.
Cen tral Excise (Appeals) (one of \\'h ich shall be a cert ified copr ) and copr o[ t he ord er pa ssed
bl the Commissioner authorizing the Assistant Commissioner or Deputv Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

fi+r rra', ffiq rcqrd ar6 (rd d-dFF{ rm-ffq qTE'slur (Sr}c) * cF 3rfrt t arqi e }dq
racrE el6 :rfuft-qq 1944 SI qRr 35r'F t 3rd?td, rt *r ffi-q $fufr-cq, 1994 6r qRr 83 &

.J

3rd?td tErs{ dr sfr ilrI S^r ?T* t, f,s 3rreer fi cF Jffiq crfr-m{oT * $q-il 6-{i gErrr 3ccr(

gq/t-dT s-{ 4FT + 1-0 cF?rfl (10?o), Td am ue qai-dr ffid t, qr 
Eql-dTr _ild- 

t-{d ataT

#dTfrd t, 6r Trrdrd fuqr drq. d?rd fu gs tfiT fi fud rqr F+, rra Er*t ymra rq nasi es
o.t5 Fc(r t ufu+ a frl

Adq sacr la r'o €-orw * 3la?td'4i4 B!'7Kr ?rffi" A ea qtrF-f, t
(i) trRr 11 * * iidda {6q
(ii) ffic sqr +I fr 4t 4.rir {rii'I
(iii) ffic r*n frqarcdr + G-{J{ 6 t:rflta tq r+q
- Eerd q-d l+ tru trnr * crdtrg ffiq (,S. 2) llft]F-{fr 2014 + 3{ni?{ t Td'ffi $ffiq
qlffi e sfrs{ fuqrr$rd t.trrr;i :rfr rd 3{qrd d il{ r& d-nt/

For an appeal to be filed before the CES1'AT, under Section 35F of the Central Excise Act.
1944 rvhich is also made applicable to Service Tax under Section 83 of the F'inance Act, 1994,
an appeal against this order shall lie before rhe Tribunal on pa\ment of 101. ol lhe dul\
demdrided rrhere dulr or dutr and penallr are in dispute. or penalt\, rrhere penalrt alone is ri.t

dispute, provided the amourit ol pie-depbsrt pa1'ablb would-be subject to d ceiling of Rs. 10
Crores.

Under Central Excisc and Service Ta-x, "Dutv Demanded" shall include :

(i) amount delermined under Section ll D:
(ii) amounl oferrorreous Cenvat Credil laken
iiii) imou"i paiaUte under Rule 6 of the Cenvlt Credit Rules

provided furlher thal rhe provisions ol lhis Section shall nol apph io thr 51a\
application and appeals pendrng bef6re anr appellate authoril-\ prior to the cUnimencemort df
the Finance (No.2) Act, 2014.
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(c)
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(ii)

(rii)

(iu)
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(ui)

(D)

{E)

(F)

a{rrfr u{fir< al qrtsrur 3{ri(a :

Revision aooliEation to Government of India:
gs 3ire?i #r-,iitrrrT irfa-+r ffi'Ba fiqdt a-, idrq srqre t1a afrF-+a. Itrq+ ST trRI

ssgu + q?rn "q1E6 + 3flrd sr+r gft-a. qrra .trffrf{. cilfitrot fl+{d 5+r9. fa;a a:rFf{I. {l;ld
BsTr4, defr ,im-oi*aa frc er*a, srq qpi, +$ ftrfr r rboot, +t fuqr drdr qriir't /
A revision aoolication li('s to Ille Under Secrelar\, lo lht. Goternment oI ln<lta, Rerisiotr
Annlicarion Uhit. Ministn oI linance. Denarlmenl ol Rerenue. lth Floor. leersn Deelr
Ririldins. Parliament Str(ict. Nc\\' Delhi 11000 I. under Se(tion .l5EE ol lhe (EA lqll ih
respect%f the lollorting c4se. gorrrned l:r firsl provtso to sub seclion (llofSection 35B ilrid:

qfa qre * ffi rrgra + :rFrd A, d-6r aqTlrf, Gfft gta +l ffi 6nsri d srsn ,td t qrpr+a

t *na qr C6m.i;? zrrrt+ri qr Bl G,$'(,6 aisn aro $ ffi\ stER rrd crrwd + d{a, {r Nl
?.sR 

eI.6 fr qr srsRq fr sra t tr{rFFrur + elTra ffi arrriri qr frdr s{ETl {6 i rlrd * a+sra
t' Hr#A frr/
ln case of an','loss o[ soot]s. u-here the loss occurs in transit from a facton to a r,r'arehouse or
io anottrer facton orTrom on. rtarehouse to anolher during the course bI processing of the
goods in a r,'arehouse or in storage ri hether in a factort or itt? rlarehouse

s{rrf, + qr6{ frFfr lttT qr at{ 6t Ma rr rt ard * EMIT d qqra r"i ara qt art rB
+rAq 3r+ ,f* * g. (i{'d-.) + qrnd *. * irr.d + qr6{ iaFfi {TE dT sf{ d F"rd SI 4s tl

In case of rebate of dutv of excise on goods e-\ported to anv country'- or territory outside India
oT on exCisaUte materiAl used in the'manufatture of the'goods rihich are eiportcd to an\
countn' or territon' outside lndia.

qfa racrd ?rFF 6I sTrFIrfr f4l' kdr srrd + dra{. icrd qr erra +t qm ffia F4.ql arqr tt r
tn case ol g"oods exp'orted ourstrlc lndia e\port to \epirl or Bhutan. rtithoul palmt"nl o[ dul\ '

qfrftE-d rqrE * JisrE;{ ?tc<F fi errral;l + fa(' S 3qA at*-i fs vfuG-+a ('d 5s}. EB';a
#avrtt + a,? aET *r "i t :lh td vrhr si :n 

"u+a lss'o) + {dRr Ei? $fuFJqF (d 2)

1998 6I qqr 109 S rcrr F{d fi ?rS atrs Jl€rdr {iqrqriafu c{ qT drd * qrftd fu(' rrq tlr
Credit of anr dutr aliorrcd ro bc utiliz.d to\\ards paymenl o[ excisq dut-r on [irral prc,ducls
iir'a?i ttie 

'ijiorl 
iibn i bl rhls Aci or ihe Rules made lhere rrnder such grdgr_ is p,rssed br rhe

e.ji.mrCilofier iAnieal"t Jn oiaft"r. r]rc dare appointed under Sec. 109 of the Financt" (No 2l
Act 1998.

3.rtr-4d 3fld'c,{ fi ai cftqT crrd serrT EA 8 fr. 3 61 +fi-+ tccldld 116 (3lqd) ffi{qr{dl.
200r, +' B-{q 9 fi :rdfrd EFfa"d t, fs vrlsr t. €EqnT fi 3 416 + fud fr arff^Etfdq t

Jcri-rd Jfla-ird + sEr rffr vrlqr a :rfia snaRr ffr d cfr"qi sora ffr arff uri6vt u* 5 +;fiu
3aqK qre<F lrftF-+q, tb++ €r qRr 35-EE * rea Grqtfta al6 61 3rdr4-4l il qnq * dk q{

iR-; # qfr qE a # ara qrB('r I
The above aoolicalion shirll be made in duplit are in Form Nr-r. EA I aq specilied. trnder Rule, a
of Central Eicise {Apnealsl Rulcs, 200I within 3 rno!-lth-s lrom the date on $ hrch Ihe order
i",i#i i6 tE'l'"irizilitl'isl rh si liabmmunicaiid and shall be accompanied b1 trvoropies each

;f ]fi; oio ;;5 ''[;a-e-.J F Apftrl. ii sh"uld also be accompanied bi a copr'o[ 'l R 6 Challan
.iiJin.in[ pajhenr ot iir"".fi6..t i"e-i.i piisiriiUea under Secrion 35 EE oI"CEA. 194.1. rrndcr

Major Head of Account.

qrftqruT 3a;-4-d t urer ffifua Frutfta qm fiI 3fqrq?fr fi ardt qrft(' 
t

+6i Fdra {rq (16 drtl 5qd m rst +-4 fr d sqi 20or 6I srrlilrn B-ql drq 3rt et sfrffi
ro" G 6ps sq$ t;qrdr 6t d sqS 10oo -/ sr slocrd mqT aR'I
The revisic,n aoolicatiort shall lre at companied'br a [e" of Rs 200/- uh"r9 .1he amount
irii.t"ia lii n r'ji.Ea-o ni La; oi liis and Ri. toooT: rthere the amounl jnvolved is more lhan
Rupees One Lat.

qft rs snlqr d +3 qe vrlqt +r sqr&r t at qi+s {s vrlt' * fd(' qfffi 6T a'rrdfr. rqried

# d'tu*-rr+ ,fte'i s€ ,r." * aIi il m a ne, +e +Td' t ilrre # Rr' qqfurF 3rqfr-q

rqrtl-*rur +i t'o :r{fa qr adlq s[6R dt tr+ sriqa filqr arar t I / ln casc, if the order covers

rarious numbers ol orrler in ()risinal, lee lor each O.l.O. should be p4d in t[re aforesai,l
ma;r;E. nrri rriihsiandrns rhF tacr"rhat the one appeal to the Appellanf Triburlal o1 tltr. one
aoolication to the Central Gort. As thc.ase mirr bC. is lllled to a\orci scnplona \\urk ll exclslnEl
Rs: 1 lakh fee of Rs. I 00 / lor eirt h

qrnsstfud ;Jlrqrdq aIR, vfuF a'fl-. 1975. + sqTS I t 3qFR { in*r ua {a,'?re rraer ff
qF q{ ftntrd 6.50 fu zfi -qrq1 q ar6 igfu-d "ilrn 

6taT EGql /
Onc copr of aoolication or O.lO. ad the "ase mat be, and lhe order o[ thr adju(li(aling
authoritr shallUear a coLrrt fee stamp o[ Rs. 6.50 ai prescribed under Schedule I tt, lcrrns ol
the ( ouit Fee Acl,1975, as amended.'

{|ar qriq, +dq fqrd qta rro Q-qf6{ v+drq -arqrfu6quT (+rs fr-trt ft-qFrddt 1932 i aFra

rE r.t scAra rra-di 61 €ffi-d 6rJ dri fui Sr vtr efl t-qrn ;n6f{'d B-4T arar Ht r

Attention is also invited to the rules covering these and other related qlatters contained in the
Customs, Excise and Service Appellatc Tribrlnal (Procedure) Rules, 1982.

yrq :rffiq crffi d 3lfrd ilfu--fr +-{A t qiilird 
"qrq-6, futr{d 3it{ nfi.fril4.claq;rt * frr',

3rmf,rrff fa-gTrn-q tdHrSa \r,$.rr..cbec.goi-. in 4l a{4 EfA t | /
For the elaboratc, detailrd an,l latest prortsigns relating to -filing oI appeal lo lhe higher
appellale authorilr. the appellarrr mar reler lo the Deparlm"ental uebsite rt\irr.r lr, r.gor.irr

(G)



Appeal No: 5a3 /Raj/ 2010
Appellant: M/s. Terapanth Foods Limited, Gandhidham.

:: ORDER-IN-APPEAL::

Belng aggrieved with the Refund Order No. 46/ Servrce

Tax,/RefundT'2010 dated 30.04.2010 (hereinafter referred to as the

"impugned order") passed by the then the Assistant Commissloner.

Sen-ice Tax Division, Rajkot (hereinafter referred to as ..the tower

Adjudicating Authority"f M/s. Terapanth Foods Limite.i, Mairii

Bhavan, Plot No: 18, Sector 8, Gandhidham 3ZO 201 (Kutch)

{hereinafter referred to as ,,the appellants"f have filed the pre_seni

app'rai.

2..[ The appellant, on 30.06.2009, filed an appiicatron seekirg

refund of Rs. 6,6-=,5421- being the Service Tax paid on the services usej

ior the expcrt during the quarter September, 2008 to December, 2i)CE

unile: Notriication No: 41l2OO7-Service Tax dated 06.1,J.2007. as

amended, u.irh the Lower Adjudicating Authority. The Low,er Adjudicarrrrs

Authoritl,- issued Show Cause Notice dated O1.02.2010 wherein it rvas

p.cposeci tc reject the claim of refund on the grounds that the1. have nli
tirliilled the i-onditions prescribed under Notification No: 41/2007-Ser--,:ict

'itr,rr Cateci 0c" i0.2007, as amended.

4

2,2 The appellant neither replied to Show Cause

appeareri ic;: personal hearing before Lower Adjudicating

therefore Lciver Adjudicating Authority vide his impugned

that:

Notice noi

Authciil,:-

order h.::il1

(i) refuni of Sei-vice Tax on the invoice dated 25.08.2008 of ili s. S,.rj

india Private Limited is not admissible on the grounds th.,.: :, r,:

apperiant has not produced the copy of the agreemelit !\,it11 th.

buyer's rega.rding goods requiring such tests also they have ncr

produced any authority under which they were required to do so;

refu.nC, of Service Ta-x paid to M/s. Aspinwall & Co for Shipping

Due-q and CHA Documentation charges are not admissibie as the

same ilre not specihed under Notification No. 41/2007,5T daieo

06.ii-) 2OC7, as amended. Further, the claim has be'en rnarle l'u 1t:r...

basis oi debit note which is not a valid document uncier R,-iie -i 
"r. 

.il

Semcr Tax Rules, 1994;



lVt-Appeal No: 543/Raj/201 ti
Appellant: M/s. Terapanth Foods Limited, Gandhidham.

(iii) refund on the invoices of M/s. Alvares & Thomas, Mangalore 1br

Port and documentation charges is not admissible since the said

service is not specified under Notiiication No. 4rl2ooz-ST dated

06.10.2OO7, as amended;

(iv1 invoice of I'{/s. cochin shipping company for port Biils is ncr

serially numbered and also the service is not a valid service urcier-

Notillcation No. 4ll2OOZ-ST dated O6.LO.2OOT, as amendeo.

therelore refund is not admissible;

U

(vl rnvoice ol M/s. Delta Marine Services for professionai survey fee is

not serially numbered and also the service is not a r.aiid sewice

under Notification No. 41 l2ooz -sr dated 06.10.2007, as amencied.

therefore refund is not admissible;

(.-,) refund in respect of Shipping Bill Nos. 1O3l162 datecl 22.07.2008

and 549 dated 07.05.2008 is not admissible since it has been fileci

alter 60 daSzs 1ro- the end of relevant quarter;

(,..'ii) the appeilants have not produced the declaration regarding non-

ai'ailment of CENVAT credit and non-availment of ciraq-back

benelit;

(triii) the appellants have not submitted proof of payment of Seruice Ta_x

on tl-re specilied services for which refund claim is filed as per paia

2(f) ol Notification No. 41 I2OOT-ST dated 06. 10.2007, as amendecl.

3. f Being aggrieved with the impugned order, rejecting thcir

refr-ind, appellant have filed the present appeal on the grounds that the_v

had enclosed copy of Letter of credit (L. c.) along with refund applicatio.r

'u'herein terms and conditions between the buyer's and seller's have beeir

spelt out: that in pursuance of that terms and conditions thev hai,r.

carried out inspecrion / analysis / fumigation / disinfection of goocls

erported.

3,2

Mi s.

As regards to rejection of the refund on the debit note ol
Aspinu'all & Co they submitted ttrat it was issuecl br. MI / s.

r\spinwall & co on the basis of export application filed b' therrr *,ith Fo:t
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Officer, Ne'.v lvlangalore Port Trust; that the export application cieariv

shorx,s the :rame cf the appeilants and on the basis of such application

the Port riecides the amount of shipping dues and Service Tax requirec to

be paid bv the exporter i.e. appeilant; that the same is being coilectec

lrcirr ivi/s. Aspinu'a11 & co giving reference to the vessel for rvhich ri rs

beinq coi.iecied; that since the Port details with the exporter / impcrterl

ri-rrough its i-egistered agent only therefore the receipt uras issued in the

name of M/s. Aspinwall & co; that the said services are port services anci

hence eiigilrle ior refund under Notification No. 4l I2OOZ ST dateo

06.10.2007. as amended; further the relund claim on the basis ci

invoices ol M1s. Aspinwall & co are admissible since the sen-ices are iir

relation to Cargo Handling Service or Custom House Agenr Ser'ices,

rrhich are valid services under Notification No. 41 /2007-ST daieri

A6.1 O.2OAT, as amended.

3"3 Further, the refund on the invoices of M/s. Aivares <r.

'lhomas, Mangalore is admissible since the services rendereci are

Customs House Agent Services; that they have availed sen ices like

Pilotage, Anchorage, Berth Hiring & Tug hiring from Karwar port v,,hc

have coiiecrect rhe said charges through M/ s. Cochin Shipping C,:l.

therefore tlie senrices are port services and hence refund thereoi is

adrr,issibie.

3.4 Appeliant further stated that nowhere Notificaticn i'l r_,.

4 i /2007-S'l oated 06.10.2OO7, as amended stipulates about iiiing oi

declaration of non availment of CENVAT credit therefore they have not

fiieci the same. Likewise, as regards to finding that they have not

produced u:e proof of payment of Service Tax the appellants statecj_ rhai

the same s.ands clarified by the Board vide its Circular No_ 10o/g/200g-

Service Tar Cated 11-12.2OOa.

4" The Central Board of Excise and Customs .,,ide Notiiicarior_.

No: 2612O't7 -Cx(NT) dated 17.10.2017 read with Order No: 05720i7-

Servrce Ta-r datecl i6.11.2017, has appointed undersigned as Appeliate

Authoritl :-,.nder Section 85 of the Finance Act, 1994 for the purpose oi

passing oriers in this appeal.

6

l
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5, Accordingly, personal hearing in the matter was held o:-i

20.03.2018 which was attended by Shri Manish Vora, Charterei

Accountant on behalf of the appellant. During the personai hearii-lc.

a rthorized representative reiterated submissions made earlier and iile ri

aci,.litional u ril ren submissions.

Additional Submission:
6. The additional submissions filed at the time ol person:l

hearing rs .epe dtion of the grounds already mentioned in apoe ai

nrecroranri"Lm and iurther they have provided the copies of the requirec

documents in support of their contentions.

Discussions & Findinss:
7. i have gone through the case papers and the various r.,.:1ii16.1-,

s':bn'iissiors iiied b1' the appellants and oral submissions rnacie cu:r,:r.

:iri: perscnai hearing. I find that since the issue involved is rqection r,

refund the;:efore there is no requirement for compliance to prcvisions ci

Se:iron 35Fii) of the Central Excise Act, 1944, mad.e applicable to Sen ice

Ta-x matters r.ide Section 83 of the Finance Act, 1,994.

7

8. I find that refund has been

Acljudicating Authority vide his impugned

appearing at Para 2.2 above.

rejected

order

by the Lc,r,ti

on the groui'i;ls

9.1 As regards to re.jection of refund of Service Tax on the invcicc

ci:rted 25.08.2008 of M/s. SGS India private Limited on the grounds ti.rai

the appeliant has not produced the copy of the agreement rvith thc-

bi;5rer's of the goods requiring such tests and also the1, i12u" ,.ot

prociuced anl evldence to show that they were required to get the go,-:c s

tesied. i iind that that appeilants have placed on records the copies ,:;i'

the Letter of creciit dated 26.07.2008 of state Bank of India ar-rd Lertei ci

Credit No: 72BA0BBB01 126 dated 05.06.2008 of HSBC. Upon its perusal

I iind that in both the letters of credit buyers have mentioneri aboit:-

requirement ot certificate of quality and quantity. Since the entlre set cl

refund docunents are not placed before me therefore it is not possibie tor

me to correiate the Letter of Credit with the Bil1s, therefore, I remanci the

matter back to the Lower Adjudicating Authority who after correiaiiir

the goods cxported with the Letters of Credit already submitted by rirc

appellai-rt shall decide the refund claim on merit.
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9.2.L As regards to denial of refund of Service Tax paid ro fuI;,s.

Aspinu'a1l & co for Shipping Dues and cHA Documentation charges ar-c

not admissible as the same are not specified under Notirlcation No

41i 2007-ST dated 06.).O.2007, as amended and further the claim h..rs

been made on the basis of debit note which is not a valid docume:. i

tinder Ruie 4A of Service Tax Rules, 1994. Upon perusal of copv .f thc

Debit Note No. CNF/ACTUAL/105/08-09 dated 28.OZ.2OOB of M,,s.

Aspinu,ali & Co. Ltd. and export application filed before New Mangaiorc.

Port Trust, i find that M/s. Aspinwall has paid the port charges to port

authorities on behalf of appellant for which they have raised debit nc.-,_.

Thus, rhe sen'ices received are port services and hence reh-rr.rcl ,.,

admissibre irr rhis count.

9.2.2 The Lou'er Adjudicating Authority has further hejd that the

said debit n.re is not a proper document under Rule 4A of tiie Seri,ic.-

T:rr Ruies. 1994 rvhich stipulates that document shall contain rhe 1i) rhe

name, address and the registration number of such person, (iiJ the nanre

and address of the person receiving taxable service, (iii) descriptior.

ciassificaticn anci 
'alue 

of taxable service provided or to be provideci: ar-ri

irr'1 the ser'rce tax payable thereon. Though I concur with the appeli:urs

arsuments that debit note is a valid document, however, I find that this

debit note in particular does not contain the Service Tax registraticn

number of r{/s. Aspinwali & co. Further, I also find that deb* note doe-r

not clearly bilurcate the value of the taxable service and the Senrice T:rr

pay.able ti-iereon. Thus, the debit note under reference cannot be equated

u'ith a valid ciocument under Rule 4A of Service Tax Rules, i994. Thr-rs. l

find that refund of Service Tax on the basis of Debit Note N,r.

CII{P/ACTUA.L/ 105/08-09 dated28.07.2008 of M/s. Aspinwalt & Co. i,iL.i

r,. not admissibie.

9.3.1 As regards to denial of refund of Service Tax claimed on thr:

Debit Note i\{o. CNF/98/2OO8-2OO9 d,ated,2g.O7.200g of M/s. Aspinr.vaii

& Co. Ltd. rvherein total amount of Rs. 29,25,000/- has been shown a_s

value of the services relating to 6CHA, Documentation & Carga

Hand.ling charges tor....o I find that it does not contain the billrcatio'
oi the .ralue of the different services provided, which is a rnandarr;n,

requirement uncier Rule 4A of the Service Tax Rules, 1gg4. Thus reiun:i

(
lhereon is not admissible on this count.
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9.3.2 Further, I find that Custom House Agent's sen ices arr:

specified se::vices under Notification No. 4Il2OO7-ST dated 06. i0.ZCrli.

as amende{i, ho'*,ever, the cargo handling services classifiable unie:

Section 65 (i05) (zr) of the Flnance Act, 1994 is not a specifiea ser\1ces

eligibie for reiund.

9.3.3 Apart from above, I find that Si. No. 13 of the table annexei

to Notificarion No. 41/2007-5T dated 06.L0.2007, as amendeci ciearll

stipulates rha[ invoice issued by Custom House Agent shaii spe cirl,'

(alnumber and date of shipping biil, (b)description of export gccds

(c)rrum'ber and date of the invoice issued by the exporter lelaring ic

erport goocjis and {d) details of all charges, whether or not reirnbr-risibie,

coliected br. tire Custom House Agent from exporter in relation to exporl

oi goocis. i ilnci that said debit note dated 2a.O7.2O08 does not contarn

(a)number and date of shipping bill, (b)number and date of rhe inrroice

issued b1' the exporter relating to export goods and (c)details oi aii

charges, u.hether or nor reimbursible, collected by the Custom Hor;se

Agent irorn exporter in relation to export of goods. Thus. i hold lhar

relund is not admissible on the basis of Debit Note No. CNPT'9Bi 2008-

2i109 datei 28.A7 .2AOB of M/s. Aspinwali & Co. Ltd.

9.4 r\s regards to denial of refund of Service Tax on tne Biri l,io:

AT l1O1 12OC8.09 dated 20.05.2008, I find that only reason for rts denial

is that the services are not specified under Notification No. 4i. l2OA7 -S"i

dated 06. i{).2AA7, as amended. I find that services in the nature of Port

& Cusroms ciocumentation are provided to the appellant n,hich are

classifiable as raxable services under Section 65 (105)(zn) and Section c5

(i05) (h) of rhe Finance Act, 1994 respectively. Since both the ser".,iccs

are includerl in the Notificatlon No. 4I|2OO7-ST dated 06. i0.20Oi. as

anende<i ihcrefcre I hoid that refund thereol is admissible.

9.5. i. I find that refund of Service Tax on the inr..oice dateci

21.06.200E of M/s. Cochin Shipping Company has been denied cn rhe

grounds tha1. the invoice is not serially numbered and the seri.ices are

rrot vaiid seir,,1ce under Notificarion No. 4l I2OOT -ST dated 06. i0 2007

as amended. I find that the appellants have stated that the5, have sougfri

rr:ir-rnd of Rs. i.25,277 I - being the amount of Service Tax chargei b-,,

Pr;rt Author:ties and Service Tax of Rs. 4,219 I - on the agencr. iets

9
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charged. I lurther find that appellants have stated that the invoices on

which Service 'la-x has been paid are serially numbered. Further, the

sen,ices arc covered under Notification No. 4l I 2OAZ -ST daied

C6. I 0.2007. as amended.

9"5.2 I iind that document dated 21.06.2008 of Mis. C:ochin

Shipping Compan_v for total Rs. 14,56,241/- is a type of list ccntaining

details of all the bi11s forwarded. Therefore, it cannot be rreated as

invoice. I also find that appellant has not claimed the refund of service

Tax included in the amount of Rs. 14,56,241 I - but har.e claimed a

pcrtion thereof. Thus, I find that there is no requirement of serial

nureber on the document dated 21.06.2008 of M/s. Cochin Shippirg

Company.

9.5.3 I find that refund of Rs. 1,25,272 l- has been soughr on the

b:Lsis of recerpt of Port officer, Karwar which I find is serially numbereci.

Likeu,ise, refund of Rs. 4,2 19/- has been sought on the basis of the

Invoice No. CSC/ i2l2OOB.O9 dated 18.06.2008 of M/s. Cochin Shipping

Company u.hich is serially numbered. Thus, there is no substance ielt in

the Lower Adjudicating Authority's observations of missing seriai

numbers.

9.5,4 As regards to eligibility of the services for refund, I irnd that

reiund of Rs. 1,25,277/- is admissible since it is a Port Service which is

vaiid service under Notification No. 4I |2OO7-ST dated 06.1C.2007, as

airrended. .r,r; r-egards to refund of Rs. 4,219 l- the appellant has staieC

that the services are in the nature of Custom House Agent Sen ices.

However, I find that they are pertaining to Agency Fees which have no

relevance rvith Custom House Agent Services. Therefore, I find that same

is not eligrble for relund under Notification No. 41 l2Aa7 $T Cat.ec

Oi,.i-O.20A7, as amended. Thus, I hold that refund of Rs. 1,25.277l- is

arlmissible on rh is count.

9.6 In the case of invoice of M/s. Delta Marine Services, I firid
that Lou,er Adjudicating Authority has rejected the refund try hoiding

that the invoice is not serially numbered and the services are not r.alic.i

senzices. Upon perusal of the copy of the said invoice, I find that seriai

number are ciearly printed on the invoice and also the ser-v'ices are in
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relaiion to technical inspection and certification which is a vaiici servici

under Norification No. 4l l2OO7 -ST dated 06.10.2OO7 , as amenrlec

Accordingi-'.,. i hoid that refund thereon is admissible.

9.7.1 i find that Lower Adjudicating Authority has heid that reir.: nii

irr the case of Shipping Bili No. 1031162 dated 22.07.2008 ancl 549

ciated O7.0i.2008 is not admissible since they were filed alter 60 iar,s

Ir-o;n the era cl cuarter. The appellant in their submission ha',.e reii,-,j

Lljrorl the li;iiiication No. 17 I 2OO9-Service Tax dated 07 .AT .2OA9 alLi,

sr,ateci that -rime limit of 1 vear is available.

9,7.2 I lind that Notification No. lT l2OO9-sewice Tax datej

A7 .A7 .20Aq supersedes Notification No. 41 l2OO7-ST dated 06. i0.2C07.

as a-mendec. Therefore, its provisions cannot be made applicable in tti,--

present claim uihich is filed under Notification No. 41/2007-3T darrci

06.I0.2007. as amended. I find that appellants have placed reliai-icr cr

fne case 1a.;, oi JVMD Apparels - 2Ol7 (41 G.S.T.L. 2BZ lTri. - Chan.i

and upoli i:s perusal I find that though it has been helci that tinie-1imit

having been extended to one year in terms of Notification No. 17l20C9.

S.T then the claim should have been filed under Notification No.

17f 2009-Ser.;ice Ta,x dated 07.O7.2009 whereas in the instanr case the

clain has beerr fiied under Notification No. 4 1 / 2007-ST oa i,:,,-i

05. i0.20C7, as amended. Therefore, i find that the same is nor apllicairic
'in the present case. Likervise I also find that case law of K. N. Resourees

Private Limited - 2Ol7 (471 S.T.R. 3O3 (Tri. - Del.), Versatile

Enterprises Frivate Limited - 2Ol7 (3) GSTL - 44L lTri. Chan| anri

Gran Overseas timited- 2Ol7 l52l S.T.R. 286 (Tri, - Del.) are ,rc.

applicable since they are pertaining to the claim filed under Notificarioii

Na. 17 l2O?9-Service Tax dated 07.07 .2OO9. I find that my vielvs are

sLrpporteci sy the Board Instruction No: 354 l256l2OO9-?R{J darec

0i.01.2Oi0 r.,.hich is reproduced for ready reference:

n-aa be recalled that the refund based seruice tax
exem-prion scheme auailable to the exporters uide Notifi.ca.tion
Na. a1/2A07-5.7., dated 6-10-2007 was replaced durtng
Bud,ger 2009 bg Notification No. 17/2009-5.7., dated 7-7-
2009. ane of the conditions appearing in clause (f1 of parc, 2
of it{otqication No. 17/ 2009-5.7. is that "claim for refund shall
be ot,ailed- u.tithin one gear from the date of expor-t of the saici
gooris"" Doubts haue been expressed whether the applica_bilitg
cf thts notification utou-ld be only uith respect to such expo./.s
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tuhich heue tcken place after the issuance of this notification
ct utot.r.ld applA also to exports prior to 7-7-2009.

2. The matter has been examined bg the Board. ht this
regan^ci. I am directed ta state that though Notification Nc.
17/2CC9-5.T., dated 7-7-2009 simplifies the refund sc,neme.
the r.ature of benefit giuen to the exporters remains as it t;as
und"er ilotifi.cation 1[o. 41/ 2007-5.T. FurlLrcr, t]te i,.eLL)

notificction does not bar its applicabilitg to exports thct haue
tak.ert place pior to its i.ssuance. Therefore, the scheme
preseribed under Notification No. l?/2OO9-5,7. woutd be
appticable eaen for such expotts subject to canditie*s
that ia) refund claims are filed uithin the stipulated penad o.y

cne Ae.rr; and (b) no preuious retund cla:in has alreadg
been fi.led under the preaious notiftcation.

(emphasis suppliedi
9.8 i linci that last ground for rejection of the refun<i $,as tllai iii-
cieciaration cf non availment of CENVAT credit and non avaiimeri- il
drar"'back rf se^,ice Tax has not been furnished by the appeilant belbre

Lor,ver Acjudicating Authority at the time of filing refund. I lind thai

appellant in their submission have piaced the undertaking to that eltci.
i'hus, there e,.<ist no grounds for denial of refund on this count.

1S, Belbre concluding the order, it is made clear that ctair:rs ioi

Shrpping Brii Nos. 549 dated 07.05.2008 and i031162 dated 22.O7.20A5

has been heid inadmissible being time barred. Since the 'rhoie ll,orkin p-

cl the refunC and the documents are not placed before me therefcre ii is
not ,-n6ssi5i. to conclude that any other claims discussed above r.inic;t

have been aliiorl.,,eci or which have been allowed subjecr to verilicarroir b-.,

Loller ACj,.icicating Authority are not covered under the abovt. ,,lr,o

shipping 'i:iiis. Therefore, the Lower Adjudicating Authority while

deciding the claims in denovo proceedings shall ensure that the

allowed claims are not covered under the above two shipping bills,

lt. 1'herefore, to meet the ends of justice, I set aside ti:e

impugned ercier of the Lou,er Adjudicating Authoriqv and in Lght oi th:
cecision 11-i ine case of Singh Atloys (P) Ltd, - 2OL2 (2841 ELT 9? [1[ri.

Deihii, anc-i reriand the marter back to Lower Adjudicating A'rthoriti. to

pi-ocess the refund as per directions given in the above paraeraphs aite-r

ibtk,lu,ing the principals of natural justice.

12. ir-r hoiding this, I also rely upon the case iau, cl Houda Seil

Pcwer Produets Ltd.- 2Al3 l2a7l ELT 353 (Tri. Del.) u.herein a simiia'r
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vievr has been taken as regard inherent power of the appellate authorit].

to remit back the matters under the provisions of Section 35A(3) of ti.re

Clentral Excise Act, 1944. Further, Hon'ble Gujarat High Court, in Tax

Appeal No. 276 of 2OL4, in the case of Associated Hotels Ltd. has heid

thai even aiier amendment in Section 35A ibid after i0-05-2011,made

applicable in Service Tax vide Section 83 of the Finance Act, 1994, the

Commissioner of Central Excise would retain the powers of remand.

13. The appeal filed by the appellants is decided in abor.e terms

L,V
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