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In pursiisnee to Board's Notification No. 26/ 2017-C Ex (NT) dated 1710217 reasd
with Boards Chwder Moo O5/2017-5T dated 16,11.2007, Shrei Lalie Prasad, Corirntssiies
Central Goods and Service Tax & Centedl Exciie, Rajkot hos been apporrited as Appellate
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of
Central Excise Act, 1944 and Section 85 of the Finance Act, 1904
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Ansing oot of above mentioned O issued by Additional ) Jeint  Depute S Assisiani
Commissioner, Central Excise [ Sendcr Tax, Rakot [ Jamnagar /! Gandhidham

g Fffwwal & STHAET & FF UF 9 Name & Address of the Appellants & Responden

M/s Terapanth Feoods Ltd.,, plot Neo. 1860, Maitri Bhavan, Plot Neo 18, Secctor-B
JGandhidham,
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Any person aggricved by this Order-mn-Appeal may file an appeal 1o the appropriate authori
mn the following way,
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Frr=rafaa S &1 @1 BFEa £
."LpElca.i to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944
J Under Section 86 of the Finance Act, 1999 an appeal Bes to:
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The special bench of Customs, Excise & Service Tax Appeflate Tribunal of West Block No, 2,
RK. Puram, New Dethi in all matters relating 1o classification and valuation.
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The appeal o the Appeliate Tnbunal shall be filed n guadruplicate in form EAD [ as
r!-ﬁaz'r|1l.ln:p":-(.ll.‘| nder ﬁ{ul]gpg of Centrad Excise [Appeal) Hu'lr:ar,l 2001 F|El.r'll:i shall be acoom J-I.1IITIIII"IIC‘|
%nﬂ one which at least should be sccompamed by a fee of Rs. | (K- Ra 5000/ -,
&IU-,U[]E],-‘- where amount of doty demand | inferest ,n;jrfmjly'_.frtfunrj is upta 3 Lac., 5 Lac o
a3l Lac and above 50 Lac respeclively in the form of crossed bank drafll in favour of Asst
Registrar of branch of any nominated publhc sector bank of the place where the bench of any
nunl'in.q'rtd public sector’ bank ol the place where the bench of the Tribunal 8 situiated

Apphcetion made for %rﬁrﬂ of stay shall be accompanied by a fee of R, 500/ -
HHE -Gl 994 & ©T B6(1) & HANTD A4
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The appeal under suby section 1] of Section 86 of the Finance Act, 1994 (o the Appellane
glhlllﬂﬂ%_ﬁh Il be filed in quadruplicate in Form 35.T.5 as prescribed under Rule ‘El'lﬁ of the

rice Tax u[ﬁ: 104, and Shall be accompanied by a copy of lPE order appealed Hﬁ"ﬂd
fone of which s 11 be certified copy) and  should be accompanjed by a fees of Rz, 1000 -
where the H!Tlﬁur‘lT ol service o & nterest [lr:m.qm:l. & penalty levied of Rs. 5 Lakhs or hess,
Bs. 5000/ - where the amount of service nx & interest demarided & penalty levied 15 more
than five lakhs but not exceeding Rs, Filtv Lakhs, Bs [0,000/- where the amount of senace
tax & interest demanded & penalty levied 18 more than Afty Lakhs rupees, inothe forme of
crossed bank draft in favour of the Assistant Re@ssirar of the bench of nominated Pubihe
Sector Bank af lhnir place where the bench T Ibmn] 18 situated. [ Application made for
grant of stay shall be accompanied by a fee of Rs. 500/
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The appeal under sub section (2] and (2A) of the section B6 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Kole @ (2) & 92A) of the Service Tax Rules, 1994 and
shall be accompanied by & copy of arder of Commissioner Central Excise or Commissioner,
Central Excise (Appeals] |one ol which shall be a certified copy) and copy of the order passed

bw the Commissiocner authorzing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax 1o file the appeal before the Appellate Tribunal.

AT U, S I e vl favee AT s (et & w0 adet & s b
IOE AeE WUEAE 1944 & U 350 & yadw, & ehw yETs, 1904 & 0w 81 &
P FEET FOM A & o b o oy § oy wdedn oitere & afe S e T
WEREAT T AW & 10 9fETE (10%), F9 Aw v S Aafed & oo 3, e e SR

E,Hmﬁwm,nﬁlﬁ:ﬁum#;mﬂamﬁ:mﬁﬂﬁmmﬁm
Eﬂgmﬂﬁﬁm;rﬁ'rl

i SPTE AR U R & A AT T o ew & feer anfae b

(1] T 11 & & A A

i) EAT FA A @ o A o

ity  wTE4E A RoeEEd & Bos 6 & waE 2T e

- @ oF T ogw U & wAwe el (F 2) HOTEE 2014 & aEw A g el andnda

urflierdt & ot Rumde B il va sefe & S A B

For an a to be filed Before the CESTAT. under Section 35F of the Central Excise Act,
944 which is afso made applicable to Servies Tax under Section 83 of the Finanoe Act, 1994,

an appeal apainst this order shall lie belore the Tribunal on pavment of 10% of the duty

demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in

giapu.w. provided the amount of pre-deposit pavable would be sulyect 1 a ceiling of Rs, 10
TOres,

Under Central Excize and Service Tax, *Duty Demanded” ahall include

1] amount determined under Section 11 1;

il amount of erroncous Cenval Credil taken;

i) amount pavable under Rule 6 of the Cenvat Credit Rules

i vided lurther that the provisiers of this Section shall oot apply 1w the stay

applicaton and appeals ding before any appellate authonty prior to the commencement of

the Finance {No. 2] Act, 2014,
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A Tevision Hﬁ]:l]_:il:ﬂﬁl:!n les 1o the Under Secretary, to the Government of India, Revision
AE]i:rI::_:atmt: nit, Ministry of Finance, Department of Hevenue, <th Floor, Jeevan Deep
Huilding, l‘-'nrl;,ﬁ ent Street, New Delhi-1 10001, under Section JSEE of the CEA 1944 an
reapect of the lollowing cose, governed by firgt proviso to sub-section (1) of Section- 358 b
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In case of any loss of s, where the loss occurs in transi! from a (actory 1o a warehouse or

to another factory or from one warehouse to another during the course of processing of the
poods in d warehouse or (n storage whether i a Ectory o nd sarchouse
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1':5' case of rebate of duty of excise on goods exported to any country, or terfitory outside India
on excisable material used in the manufacture of the goods which are ekported to any

eolintry or territory outside [ndia.
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Credit Tﬁ' any duty allowed to be utilized 'Elmardﬁ payment of mnrnu;_l duty on final products

ﬂd{'r the provisions of this Art or the Rules made there undrgrﬂéur prifer s passed by the
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central -.:«:E—me iAppeals) ]E"IJ_IE‘E. 2041 '-_'I-F;Ihl 3 months from the date on which the order
sought to be appealed against is n‘ﬁm unicated and shall be nccompanied by two copies each
of the OI0 and Order-In-Appeal. [t should also be accompanied by a copy of TR-6 Challan
evidencing ml:,-mrm of prescribed fee ns prescnbed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be H.I.‘l'.'ul'ﬁpﬂ:lhh‘.ﬂjl',ﬂ a fee of Rs. 200/ where the amount
nvolved in Rupees Ome Lae or less and s, 1000 - where the amount invobved 1s more thian

upees One Lac
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manner, not withstanding the fact thai the one appeal to the Appellant Tribunal or the one

application 1o the Cenjral Govt. As the cise miy be, s illed to avoid seriptorna work if excising
%, | lakh fee of Ks, LOOS - for each.
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One copy of application ar 1.0 ad the case miay be, and the grder of the adjudicating
authorty shall bear a court fee stamp of Es. 630 as prescri under Schedule | i terms o
the Court Fee Act, 1975, as amended,
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Attention is also myvited o the rules coneong these and other rflafrﬂ mfnr.rs contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982,
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edrardT A daaEr www checgov.in ® @ T E 0/

For the elaborate, detaileéd |i11t| Intest provisions relating 1o filing -of appeal to the higher
appellate authority, the appellant may reler o the Departmental website www, cheg gov,in



Appeal No: 343/ Raj /2010
Appellant: M /s, Terapanth Foods Limited, Candhidham

4
:: ORDER-IN- s

Heing agerieved with the Refund Order No. 46/Service
Tax/Refund, 2010 dated 30.04.2010 (hereinafter referred to as the
“impugned order”) passed by the then the Assistant Commissioner,
service Tax Division, Rajkot (hereinafter referred to as “the Lower
Adjudicating Authority”) M/s. Terapanth Foods Limited, Maltr
Bhavan, Plot Not 18, Sector 8, Gandhidham 370 201 [Kutch
|hereinafter referred to as “the appellants”) have filed the presen
Appeal

2.4 [he appellant, on 30.06.2009, filed an application seeking
refund of R4, 6,65,542/- being the Service Tax paid on the services us=d
for the export during the quarter September, 2008 w0 December, 2008
under Notfication No: 41/2007-Service Tax dated 06102007, as
amendsd, with the Lower Adjudicating Authority. The Lower Adjudicating
Authority issued Show Cause Notice dated 01.02.2010 wherein it was
proposed to reject the claim of refund on the grounds that they have not
fulfilled the condidons prescribed under Notification No: 41,/ 2007-Ser+ic

Tax dated 00, 10.2007, as amended.

2.2 ‘he appellant neither replied to Show Cause Notice nor
appeared for personal hearing belore Lower Adjudicating Authoriv
therefore Lower Adjudicating Authority vide his impugned order bl

that;

{1 refund of Service Tax on the invoice dated 25.08.2008 of M, s =04
India Private Limited is not admissible on the grounds tha: s
appeilant has not produced the copy of the agreement with the
buver's regarding goods requiring such tests also they have no
produced any authority under which they were required 1o do =0,

i refund of Service Tax paid to M/s. Aspinwall & Co for Shipping
Dues and CHA Documentation charges are not admissiile as the
same are not specified under Notification Mo, 41/2007-5T cats
uB. 10,2007, as amended. Further, the claim has been made an th
basis of debit note which is not a valid document under Ruje 44«

Service Tax Rules, 1994

(U3
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Appellant: M/s. Terapanth Foods Limited, Gandnidhang

i) refund on the invoices of M/s. Alvares & Thomas., Mangalore fior
Port and documentation charges is not admissible since the said
serviee is not specified under Notification No. 41/2007-ST dated
06.10.2007, as amended:

(¥ involee of Mjs. Cochin Shipping Company for Port Bills is
serinlly numbered and also the service is not a valid service und
Noufication No, 41/2007-ST dated 06.10.2007, as amended

therelore refund 1s:not admissible:

[v) mvoice ol M /s Delta Marine Services for professional survey fee (s
not serially numbered and also the service is not a vald service
under Notification No. 41/2007-8T dated 06, 10.2007. a= amended

therefore refund is not admissible:

Vi) retund in respect of Shipping Bill Nos. 1021162 dated 22.07.2008
and 244 dated 07.05.2008 is not admissible since it has been filed

alter oil days from the end of relevant quarter;

il the appellants have not produced the declaration regarding nos
avaument of CENVAT credit and non-availment of drawbsrk
benefiz:

(viil]  the appellants have not submitted proof of payment of Service Tax
on the specified services for which refund claim is filed as per pan
2(f) of Nouficaton No. 41/2007-8T dated 06.10.2007, as amended

3.1 Heing aggrieved with the impugned order, rejecling thei
refund, appellsnt have filed the present appeal on the grounds that the
nad enclosed copy of Letter of Credit (L. C.} along with refund applicalion
whetein terms and conditions between the buyer’s and seller’s have been
spelt out: that in pursuance of that terms and conditions they ha

carried out inspection | anmalvsis [ fumigation |/ disinfection of guods

exported

3.2 As regards to rejection of the refund on the dehit note of
Mis. Aspinwall & Co they submitted that it was issued by M)+

Aspinwall & Co on the basis of export application filed by them with Por

UL
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Appellant: M/s. Terapanth Foods Limited, Candhidnam
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Cfficer, New Mangalore Port Trust; that the export application clesris
shows the name of the appellants and on the basis of such application
the Port decides the amount of shipping dues and Service Tax required o
be paid by the exporter Le. appellant; that the same s being collecte:
irem M s, Aspinwall & Co giving reference to the Vessel for which i i
being collected; that since the Port details with the exporter |/ importcd
through its registered agent only therefore the receipt was issued in the
name of M/ s, Aspinwall & Co; that the said services are port servicss and
hence eligble for refund under Notification No. 41/2007-8T dated
b5 10,2007, as amended; further the refund claim on the hasis of
imvoices of M /s, Aspinwall & Co are admissible since the services are in
reiation to Cargo Handling Service or Custom House Agent Services,
which are valid services under Notification No. 41/2007-5T dated
06 10,2007, as amended.

3.3 Further, the refund on the invoices of M/s. Alvares &
Thomas, Mangalore is admissible since the services rendersd ar
Customs House Agent Services; that they have availed services like
Pilotage, Anchorage, Berth Hiring & Tug hiring from Karwar Port who
have collected the said charges through M/s. Cochin Shipping C¢
therefore the services are port services and hence refund thereof is

admissible,

3.4 Appeliant further stated that nowhere Notification No
4172007-531 dated 06.10.2007, as-amended stipulates abour filing of
declaration of non availment of CENVAT credit therefore they have nor
filed the same. Likewise, as regards to finding that they have not
prduced the proof of payment of Service Tax the appellanits stated thar
the same stands clarified by the Board vide its Circular No. 106/9/ 2008-
Service Tax dated 11.12.2008.

4. The Central Board of Excise and Customs vide Notification
No: 26/2017-Cx(NT) dated 17.10.2017 read with Order No: 05/2017
Service Tax dated 16,11.2017, has appointed undersigned as Appellats
Authority under Section 85 of the Finance Act, 1994 for the purpose of
passing orders in this appeal,

|\
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5. Accordingly, personal hearing in the matter was held on
20.03.2018 which was attended by Shri Manish Veors, Chartered
Accouniant on behalf of the appellant. During the personal hearing
nurhorized representative reiterated submissions made earlier and filed

additional written submissions.

Additional SBubmission:

6. The additional submissions filed at the time of persons
hearing |5 repeution of the grounds already mentioned in appesl
memorandum and further they have provided the copies of the required

documents in support of their contentions.

Discussions & Findings:

T | have gone through the case papers and the various writte
submissions filed by the appellants and oral submissions made duric
‘e personal heanng. | find that since the issue involved is reiection
refund therefore there is no requirement for compliance to provisions of
Sestion 35Fi) of the Central Excise Act, 1944, made applicable 1o Service
Tex maters vide Section 83 of the Finance Act, 1994,

B. i find that refund has been rejected by the Lowe
Adjudicating  Authority vide his impugned order on the grounds
appcarng ai Para 2.2 above,

9.1 As regards to rejection of refund of Service Tax on the invoice
dated 25.08 2008 of M/s. SGS India Private Limited on the grounds tha
the appellant has not produced the copy of the agreement with the
buyer's of the gpods requiring such tests: and alss thev have not
produced any evidence to show that they were required to get the goocs
tested. | find that that appellants have placed on records the copies

the Letter of Credit dated 26.07.2008 of State Bank of India and Letter o
Credit No: T28A08BB01126 dated 05.06.2008 of HSBC. Upon its perusal
| fimd that in both the letters of credit buvers have mentioned abou
requirement of certificate of quality and quantity. Since the entire set ol
refund documents are not placed before me therefore it is not possible for
me to correlate the Letter of Credit with the Bills, therefore, ! remand the
matter back (o the Lower Adjudicating Authority whe after correlating
ine goods exported with the Letters of Credit already submitred by th

appellant shali decide the refund claim on merit. !

= __
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Appellant; M/s. Terapanth Foods Limited. Gandhidham

9.2.1 Ag regards wodenial of refund of Service Tax paid to M -
Aspinwall & Co for Shipping Dues and CHA Documentation charges afe
not admissible as the same are not specified under Notification No
41/2007-8T dated 06,10,2007, 45 amended and further the claim hos
been made on the basis of debit note which is not a valid documes
upder Rule 44 of Service Tax Rules, 1994, Upon perusal of capy of th
Debit Note No. CNF/ACTUAL/105/08-09 dated 28.07.2008 aof M <
Aspinwall & Co, Ltd. and export application filed before New Mangaiore
Fort Trust, | find that M/s. Aspinwall has paid the port charges o Por
authorities on behalfl of appellant for which they have raised debit not
‘hus, the services received are Port Services and hence refung

ndmissible an thig count,

9.2.2 The Lower Adjudicating Authority has further held that the
said debit note is not & proper document under Rule 44 of the Service
Tax Rules, 1994 which stipulates that decument shall contain the 1) the
name, address and the registration number of such person, (1) the name
ind address of the person receving taxable service, (il descriptio

classifieation and value of taxable service provided or 1o be provided: a1
lv) the servce tax pavable thereon. Though | eoncur with the appelluns
arguments that deit note 15 a valid document, however, [ find that this
debit note in particular does not contain the Service Tax registration
number of M/s. Aspinwall & Co. Further, | also find that debir now docs
not cleariy bifurcate the value of the taxable service and the Service Tax
pavable thereon. Thus, the debit note under reference cannot be equated
with & vabd document under Rule 4A of Service Tax Rules, 1994, Thus, |
lind that refund of Service Tax on the basis of Dehit Note No,
UNF/ACTUALY 105/08-09 dated 28.07.2008 of M/s. Aspinwall & Co. Lo

= not admissible.

9.3.1 As regards to denial of refund of Service Tax claimed on th
Debit Note Na, CNF/98/2008-2009 dated 28.07.2008 of M/s. Aspinwall
te Co. Lrd. wherein total amount of Rs. 29,25 000 f- has been shown p-
value of the services relating to “CHA, Documentation & Cargo
Handling Charges for....” | find that it does not contain the bifurcation
o the value of the different services provided, which is o mandator

requirement under Rule 4A of the Service Tax Rules, 1994 Thus refu

thereon s not admissible on this count.
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Appellant: M/a. Terapanth Foods Limited, Gandhidbas

9.3.2 Further, | find that Custom House Agent's services an
specified services under Notification No. 41/2007-8T dated 06.10. 2007
as amended, however, the cargn handling services classifiable undes
Section 65 (103) {zr) of the Finance Act, 1994 is not & specified services

eligible for refumd.

9.3.3 Apart from above, I find that 51, No. 13 of the table annexed
i Notfication No. 41/2007-8T dated 06.10,2007, as amended clearl
stpuiates thal mvoice 1ssued by Custom House Agent shall specils
(gjnumber and date of shipping bill, (bldescription of export goods
(inumber and date of the mvoice issued by the exporier relating !

export goods and [d) details of all charges, whether or not reimbursinle,
collected by the Custom House Agent from exporter in relaton to expors
of goods. | find that said debit note dated 28.07.2008 does not contain
lajnumbgr and date of shipping bill, (bjnumber and date of the invoice
issued by the exporter relating to export goods and (cjdetuils of ail
charges, whether or nor reimbursible, collected by the Custom House
Agent from exporter in relation to export of goods. Thus, ! hold tha
refund is not admissible on the basis of Debit Note No. CNF /95 2008-
2009 dared 28.07 2008 of M/s. Aspinwall & Co. Ltd.

9.4 48 regards to demal of refund of Service Tax on tne Bill ¥o
AT/ 101/ 2008 .09 dated 20.05.2008, 1 find that only reason for lts demal
18 that the services are not specified under Notification No. 41 /2007-81
dated 06.10.2007, as amended. [ find that services in the nature of Port
e Customs documentation are provided to the appellant which are
classifiable 25 taxable services under Section 65 (103)(en) and Section &5
[1G5) (h) of the Finance Act, 1994 respectively. Since both the services
are included in the Notification Ne. 41/2007-ST dated 06.10.2007, as
amended therefore | hold that refund thereof is admissible.

9.5.1 | find that refund of Service: Tax on the invoice dated
21.06.2008 of M/s. Cochin Shipping Company has been demed on the
grounds that the invoice 18 not seriglly numbered and the =ervices are
not valid service under Notification No. 41/2007-ST dated 06, 10 2007
as amended. | ind that the appellants have stated that they have souzh:
refund of Rs. 1.23.277/- being the amount of Service Tax charged by
Part Authorities and Service Tax of Rs. 4,219/- on the apency frees

=S
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charged. | further find that appellants have stated that the invoices on
which Service Tax has been paid are serially numbered. Further, the
scrvices  are covered under MNotification No. 41/2007-ST dated

O, 10,2007, as amended.

9.5.2 ! ind that document dated 21.06.2008 of M/s. Cochin
Shipping Company for total Rs. 14,56,241/- is a type of list coniaining
cetals of ail the bills forwarded. Therefore;, it cannot be treated as
invoice, | aiso find that appellant has not claimed the refund of Service
Tax included in the amount of Rs. 14,56,241/- but have claimed =
porton thereof, Thus, | find that there is no requirement of seria
number op the document dated 21.06.2008 of M/s. Cochin Shipping

Lompany.,

9.5.3 [ find that refund of Rs, 1,25,277 /- has been sought on the
basis of receipt of Port Officer, Karwar which 1 find is serially numbered
Likewise, refund of Rs. 4,219/- has been sought on the basis of the
lvoice No. CSC/12/2008.09 dated 18.06.2008 of M/s. Cochim Shipning
Company which is serially numbered. Thus, there is no substance left in
the Lower Adjudicating Authority’s’ observations of missing serial

numbers

9.5.4 As regards to eligibility of the services for refund, [ find tha
relund of Re. 1,25,277 /- is admissible since it is a Port Service which is
valid service under Notification Ne. 41/2007-ST dated 06.10.2007, as
amended. As regards to refund of Rs. 4,219/- the appellant has stated
that the services are in the nature of Custom House Agent Services,
However, | ind that they are pertaining to Agency Fees which nave no
relevance with Custom House Agent Services. Therefore, | find that same
is not eligible for refund under Notification No. 41/2007-5T dared
O 102007, as amended. Thus, [ hold that refund of Rs, 1,235,277/ is

gdmzssible on thus count.

9.6 in the case of inveice of M/s. Delta Marine Services, [ find
that Lower MAdjudicating Authority has rejected the refund bv haolding
that the invoice is not serially numbered and the services are not valid
services, Upon perusal of the copy of the said invoice, | find that seria!
number are clearly printed on the inveice ‘and also the services are In
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relation to technical inspection and certification which is a valid service
under Notification No. 41/2007-ST dated 06.10.2007, as amended

Accordingiyv, | hold that refund thereon is admissible,

9.7.1 : find that Lower Adjudicating Authority has held that refund
in the case of Shipping Bill No, 1031162 dated 22.07.2008 and 3549
dated 07.05.2008 is not admissible since they were filed after 60 days
trom the end of guarter. The appéllant in their subinission have refied
upon the Nouficanon No. 17/2009-Service Tax dated 07.07.2000 and

stated that ume limit of | year is available.

9.7.2 | [ind that Notification No, 17/2009-Service Tax dated
U7.07.2009 supersedes: Notification No. 41/2007-ST dated 06.10.2007,
as amended. Therefore, its provisions cannot be made applicable in the
oresent claim which is filed under Notdfication No. 41/2007-ST date=d
Ufy 10,2007, a8 amended. | find that appellants have placed reliance o
tne case law of JUMD Apparels - 2017 (4) G.8.T.L. 237 (Tri. - Chan.)
and upon its perusal | find that though it has been held that time-limi
having been extended to one year in terms of Notification No. 17/ 20009

5.T then the claim should have been filed under Notification No
17/ 2009-Service Tax dated 07.07.2009 whereas in the instant case the
claim has been filed under Notification No. 41/2007-3T date

0f. 10,2007, as amended. Therefore, 1 find that the same is not applicabl=
in the present case. Likewise | also find that case law of K. N. Resources
Private Limited - 2017 (47) 8.T.R. 303 (Tri. - Del), Versatile
Enterprises Private Limited - 2017 (3) GBTL - 441 (Tri. Chan) 2.«
Gran Overseas Limited- 2017 (52) 8.T.R. 286 (Tri. - Del) ars not
apphicable since they are pertaining to the claim filed under Notification
No. 17/2006-3ervice Tax dated 07.07.2009, 1 find that myv views are
supported by the Board Instruction Ne: 354/256/2009-TRU dated
01.01.2010 which is reproduced for ready reference;

. it may be recalled that the refund based service tax
exemption scheme avatlable to the exporters vide Notification
No, 41/2007-8.T., dated 6-10-2007 was replaced during
Budge. 2009 by Notification No. 17/2009-5.T., dated 7-7-
2008 Une of the conditions appearing in clause (f) of para 2
of Notificanion No. 17/2009-5.T. is that *claim for refund shall
e availed within one year from the date of export of the said
goods”. Doubts have been expressed whether the applicability
af this notification would be only with respect to such exporis
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which have taken place after the issuance of this notification
or wouid apply also to exports prior to 7-7-2009.

2 The matter has been examined by the Board [n this
regard, | am directed to state that though Notification Ne
17/2008-8T, dated 7-7-2009 simplifies the refund scheme,
the nature of benefit given to the exporters remains as it was
under Notification No. 41/2007-8.T. Further. the new
nottfication does not bar its applicability to exports that have
tafer. place prior to its issuance. Therefore, the scheme
prescribed under Notification No. 17/2009-8.T. would be
applicable even for such exports subject to conditions
that [a/ refund claims are filed within the stipulated period of
ore year and {b) no previous refund claim has already
been filed under the previous notification.

(emphasis suppliad)
9.8 | find that last ground for rejection of the refund was that the

declaration of non availment of CENVAT credit and non avaiment of
drawback of Service Tax has not been furnished by the appellant before
Lower Adjudicating Authority at the time of filing refund. | find that
appellant in their submission have placed the undertaking to that =ffec

Thus, there #xist no grounds for denial of refund on this count

10. Before concluding the order, it is made clear that claims o
Shipping Bill Nos. 549 dated 07.05.2008 and 1031162 dated 22.07.2008
has been held inadmissible being time barred. Since the whaole working
of the refund and the documents are not placed before me therefore it is
not possibie o conclude that any other claims discussed above which
have been allowed or which have been allowed subject to verification I
Lower Adjudicating Authority are not covered under the above two
shipping bills. Therefore, the Lower Adjudicating Authority while
deciding the claims in denovo proceedings shall ensure that the
allowed clzims are not covered under the above two shipping bills.

11. Therefore, to meet the ends of justice, | set aside the
impugned crder of the Lower Adjudicating Authority and 1n heht of the
cocision i 1he case of Singh Alloys (P) Ltd - 2012 (284) ELT 97 |Tri.
Deihi), and remand the matter back to Lower Adjudicating Authority 1o
process the refund as per directions given in the above paragraphs afte:

lotowing the principals of natural justice;

12, In nolding this, | also rely upon the case law of Honda Seil
Power Products Ltd.- 2013 (287) ELT 353 (Tri. Del.) wherein a simila-
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view has been taken as regard inherent power of the appellate authorin
to remit hack the matters under the provisions of Section 35A(3) ol the
Central Excise Act, 1944, Further, Hon'ble Gujarat High Court. |~ Tax
Appeal No. 276 of 2014, in the case of Associated Hotels Ltd. has ol
tnal even after amendment in Section 35A ibid after 10-05-201] mad
appheable m Service Tax vide Section 83 of the Finance Act, 1994, the

Commissioner of Central Excise would retain the powers of remand

13, e appeal filed by the appellants is decided in above termms
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