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$fu"F{-ar +iqr retl.rrr-+'.5.g. ((rd.A.) fraro ru.t".?otu fi €ni ce ilg 3nfrtr yr*i €..

oe/?oile-qfl.4. fuaio rq.rr.qoru + rgww fr, ,fr dfud rfld ,ilrqrd , {ra-q dq qii S-{r w
ak reqra sJ6 ,{rfr+td a} Bra *fuBqq ?qsu Er qrze, i,frq rflrE qffi 3rftfr{q tsuu #t

rlRr 3e *'3iildfd E-t fi er'$ 3{ffi + H-m:t fr $ril crft-d 6{A } rhq t rifi-e crffi fr sc

fr'ft-qe:d fu-qr asr t.

In pursuance to Board's Notification No. 2612017-C.Ex.(NT) dated 17.10.217 read
with Board's Order No. 05/2017-5T dated 16.11.2017, Shri Lalit Prasad, Commissioner,
Central Goods and Service Tax & Central Excise, Rajkot has been appointed as Appellate
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of
Central Excise Act, 1944 and Section 85 of the Finance Act, 1994.

3rR 3r{"rd/ qiqra rrqfdl 3crgd/ s6l{fi 3nqf,d, ft+"q 3;qr( arffi'/ t-dT-6{, {TJ-6td / ;nrFrrR
I aritfttnir aoRi rs-tfrfu-d urt'aa rrhr t qfr-a: 7

Arising out of above mentioned OIO issued by Additional/Joint/ Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham :

$ffi c cffi 6r ;Irq Qii rklr /Name & Address of the App€llante & Respondent :-

M/s Calyx Containers, Plot No. 22112221234, GIDC Phage - I ,AnJar Kutch

(A)

(')

rr

is 3{r*(J+fl t eqfud +tg qfu ffifua dth S Jq{f,d qrffi / *rB-o{ul 6 sJ1qT

Jffr 6rq{ 6{ {*Fdr tt/
Any pelqgn aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
rn the lollomng way.

frqr l|ffi ,adrq rccrq el-ffi qii t-dr*-{ Jfdrqanlfifuo{q *. cfr 3rq-il, iffiq rflr6 s!-ffi'

3{fufr+ff ,1944 6I qrr "35B t ria-Jra qE Fa-ea :rfrF-qq, tss+ fir trRr 86 *, ndzta
ffifua wro ffr ar s-s-fr t t/
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944
/ Under Section 86 ofthe Finance Act, 1994 an appeal lies to:-

raff+ror qaira t s<Ftra w{1 qra-J firn qr6. ar+q racrcr el<*r aq S-cr6{ 3rq-fi-q
;qrqrE-6{fr fi hr}c fid, tE dfi d 2, JiR. +. H, ag frFff, 6} fir'drff EG(' t/
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.

ic-{tfld qhrrd.d 1(a) * raRr ,rq 3rqfd * rrerar a}c sefi Jfid df+r r;a, {fiq 3tqrq ele<F (rd

Sdr6{ Jfi&q qrqrfr-s-iur (k) fi cft'Tq etfl-q *B-6r, , Effiq" ilf,, Ef4.rff effid- 3r$af
3r6{ft{r(- 3zo"?E .6} ff srfi qrBq l/ '

To the Wesl regional bench of Customs, Excise & Service Tax Appellate Tribunal TCESTAT) at,
2"d Floor, Bhalmali Bhawan, Asarwa Ahmedabad-38OO16 in bdse of appeals other lhan as
mentioned in para- l(a) abovi

(i1)



(iii)

(B)

$0-trq anqrE-6{ur fi oqeT Jrqrf, rroa +ti t ftq.+-frq raqrq al.*F 1nfi41 lM, zoot.
fi h-qq o fi nd-"td FEiIft-d B-r' rr{ "qq{ Ee-s +i qn cfui d-E$ ArqI onr arfr(' t 5frA t
a"s t rq ('fi cft fi flRI, s6r rcrlr( elFF ff Ei.q ,aqlii 8r 4fi,T Jik rlrqt errtT qatar. svt' s

ars qr lgt +rr, s drur rc(r qr 50 tro rq(, ar.F tnrEr 50 ilrg tq(r fr 3tfr6" t d rqar:
1,000/- $rd, 5,000/- dqt 3rrcn 10,000/- t,r{ mr Fnr}tra r+rT elc.<F fr qfr flfrrd ott fttriRa
al6 sr e{adm, {iEfr-d irq-drq. a.mrfr'+rur fr lnsr fr [6r-d6 {BErr + arq t Eiff sfr

i+r6Bd-6 d-d fi d'6 rqrr drfr turfud +6 Frrc rsl{r l+-qr sra qrB\' t €tift-d ErFc 6r elftrl;l.
d'* fr rs rnur d.flar ilfrq s6T,Hrifr"d }fi& a.rqrfu-+-{Tr 6r tnor Rra t t erra"yrhr
(Fl 3fri{) i fr(' 3ni{d-q{ + sRr 500/- sw +r fttffta Tffi sqr a{dr ilrn U

The aooeal to the Aooellate Tribunal shall be filed in ouadruplicate in form EA-3 / as
orescribed under Rul'e'6 of Central Excise lAoneall Rules.' 2001 and shall be accomoanied
hsainst one rvhich al least should be accbrhbanied br"a fee of Rs. I.000/- Rs.5000/ ,

R"s. 10.000/ where amount of dutv demand / int'erest / oerialw / refu nd is upto 5 Lac., 5 Lac to
5O Lal and above 50 Lac resoec(ivelv in tlie form df cross'etl bank draft in favour of Asst.
Resistrar of branch of anl nom inated'ou blrc sector bank oI the place \\'here lhe bench of anr
no"minated oublic sectoi bank o[ the olace where the bench'of the Tribunal is situated.
Application inade for grant oI stay shall be accompanied by a fee ol Rs. 500/ .

3{qidrq arqrtilfi{ur t s4tT 3rqld, la.d 3rtr}tfr{fr, r 994 +l qRr 86( 1 ) s $Ead Qqr6{
lffi, 1994, t B-{q 9(1) fi a-ra Fmtft-a crd s.r.-s fr qn cfrqt d ff w {'i,,?fr ari rst
€Fr fr{ s{rhr * Bs-( Jfril fi zr$ 6t, r{-& cft srr fr sara st (r;rrt t t+ cfr rrTrFrd

6a aftg 3it{ s.d$ t +-q t 6-q (16 cft * snr, aor t-dT+T Sr airr ,aqro ffr afa :ltr eqqr
,rqr ffitfrr, 5q(r 5 drs qr ts$ 64, 5 drsr $'q(r qT 50 drs sqq ir6 3rr4r 50 dr€r sc(r t
sfu+"6 61 rn+Rr: 1,000/- r;.ri, 5,000/- Fq$ 3itrdr 10,000/ 5qS ar ftqtfta rrr r1t+ 6t vR
€a'ra +tr Aqifua if.;+ ar e{rrila, g-tifr.a :rtAo ilrqrE-flrr Sr ensr t rorr+"rB-gr }.
drq t fuS *fr sr{'ffia-+ q-t{ + d'6 rqnr orft Wdrd d-+ grrc (dr{r F+-qr ordr qGq r Titifua

'5IFc i6r afrnra, t-+ 6t rg lnsr d- 6tdr arft\, g_6T ffia $ffiq aTqlfu+{ur ffr qnnr Rra t r

rarrra yr&r (Ft Jfi'f0 t fr(' 3{li{d-T{ + sRr 500/- 5cq ;6'r Aqi'frf, qT6 s}fi rrm ilrn rl

The apoeal under sub section lllof Section 86 of the Finance Act, 1994, to the Appellate
Triburldl Shall be filed in ouadrublicate in Form S.T.5 as prescribed under Rule 9{ll of the
Service Ta-x Rules. 1994. ahd Shall be accompanied br a cbov of lhe order aDDealed 

'asainst

lone of which shall be cirtified copvl and should be 
-accomrianied bv a fees of Rs. lO00/

i.vhere the amount oI service 1ax & ihierest demanded & pena]tt levied of Rs. 5 Lakhs or less,
Rs.5000i - where the amount o[ service tax & interesl tlemarided & penaltv levied is more
than five lakhs but not exceedins Rs. Fiftv Lakhs. Rs. I0.000i - where the a-mounl of service
tax & interrst demanded & oenSltv levieil is more than fiftv Lakhs rupees. in the form of
crossed bank draft in favour of the Assistant Resistrar of the bench 6f nominated Public
Secror Bank of the place where the bench o[ Tri6una] is situated. / Application made for
grant of stay shall be accompanied br a fee of Rs.500/ .

Gra :rtrtr'+a, 1ee4 6r tlrr 86 ffi sq-qrB{i (2) r,.i (2A) fi 3ia?td a$ 61 4-S 3rfrd, t-dr+r
lM, 1994, + Eqq 9(2) r'd 9(2A) t rra fitift-a qtlr s.r.-7 * S'r w Hffi lri 3sh sr?r

3{r.q-4a, t-d'q rcqrq rJ6 3Tzrdr 3{r{Erir (3ltrd), Ad'q 3iqr( qE renr qrfta $r}sr 6r cF-qf

ffrd st (r+$'g q6 cfr snrB-d d'S ErBq $tr ag+a qanr H6EFF 3rtg?d Jnrqt sclT4d.

i;fiq r..+re arFF/ t-crFF{, +t 3fr$-q arqrfu,+-{q +} 3{raaa d +{i 6r ft*il ii srd vrht fir
cft et snr * da?a 6rfi drt r /
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
filed ih For ST.7 as prescribed under Rule 9 {2) & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanieil bt a copy of order of Commissioner Central Excise or Commissioner,
Central Excise iAppeals)-(one df"which shall be a cerlified copy) and copy ol'the order passed
bt the Commissi5ner aut horizing the Assistant Commissioner or Deputy Commissioner o[
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

fiar Ta, *dq tqrq gffi wi t-qr6a $trrqcrE-6loT (Rz) t cfr rffi fi q+rd fr +ffiq
rcsrE erffi 3rfrF.'{4 1942 6I tlRr 35(rs * 3iillrd, d 6r ffiq rfuE-+q, 1994 6I qRr 83 +

3rdrid't-dT+-{ +t efr dlrI SI 4$ t, {s 3flelr fi cfr 3rffiq cre"6{trT d- 3rfd *-{A rl,rrl 3dIK
er6/{dr 6{ 4rrr s 10 cfu|d (107o), frd qr4 acl {nFIr ffia a, qr J|fll;IT. JId' +- d ;lrdr

#nn" t, 6r slrrdm fu-qr drcr. dld'fu 5s trr{T * fud r-qr B-dri ah vqma fq ntei d{
61ts dcq t irft+ a dr

(i)

(ii)

(iii)

- drrd T6 fu tre trnr * crdqrn ffiq (€. z) nfrft+4 2014 t 3rRE{ $ T5 ffi ]lq-ftq
qrffi fi strri fufrfr Frrrd Jrff (rd 3rfic{ +t aq rfi dntl

For an appeal to be hled before the CESTAT, under Section 35F of the Central Excise A.t,
1944 whi'ch is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against lhis order shall lie before the Tribunal on pa]menl of l0oo of -lhe dull
demdrided wEere duty or duty and penalty are in dispute, or penAlty. where penalty alone ts rn
dispute. provided the amouit of pie depbsit palabli'would'be subject to a ceiling of Rs. l0
( lrore s.

Under Central Excise and Service Tax, "Duty Demanded" shall include :

{i) amount determined under Section I I D;
lii) amount oI erroneous Cenvat Credit taken;
iilir amount Davable under Rule 6 ofthe Cenvat Credit Rules

- orb,rided further'that the provisions ot this Section shall nol apply to lhe sta)
application and appeals pending belbre any appellale authorily prior to the commencemenl of
the Finance (No.2) Act,2014.

(i)

(ii)

i;fi-q racrq rJa rrE t-qr6-{ + yilrtd "qt?T fuq 4! Te" n E-q tnB'a t
qr{r 11 fr * 3ia?rd r+'fr

#e rqr fiI ff atg ffird {rfi'l
ffic wn fMr A F'{r*{ 6 h nilJrd tq {s-fi
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(c)

(i)

(ii)

(iii)

(iv)

(u)

(ui)

(D)

(E)

(F)

fiRir E{6'R sit qfifuruI 3ntaa:
Revision aoolitation to Governnent of India:
fs yrhr fi'fdtcm qfr+r B"*aRfua qTqd *, *'?rq rcsre llm aftB-++. 1994 fir unr
35EE +' clra "q1T6 t ,ild]-d r+r sfua. srrld FrtFR. Tdftar"T 3nd(d g6Tt, Ec rirmq rrrg
frxTr:T, d?fi dB-fr:trd-;r frq r+a, sirq 4.rn, d ftrfr-r iooor, +t F+.ql drdi qrft\'r I
A revision aoolication lies to the Under Secretan. to the Covernmenl of India. Revision
AoDlication Uhit- Ministrv of Finance. Deoartmeit of Revenue. 4th Floor. Jeevan Deeo
B'uildine, Parliament Stre"er, Nerv Delhi-110001, under Section 35eg of the CEA 1944 ih
respect'-oI lhe following case, governed by llrsl proviso to sub-section (l)ofSection 358 ibid:

qft rm t Grfr f+sra + qrtrd fr. s6r {6fird Gffi am d Fffi 6nsri t asr ryo fi q[rr;r;r
t atrra qr ffi 3tfl +rrsri qr frx Fn-S"q-m aisir r.re t {st srsR r_16 qr{Jrffir +. etrra, qr ffi
r+* J|.O t qr rsRq il qm t snrFF{ur + fi-ia. Ed mnrjri qr ffi er-sl{ T d qTd' fi 46sr?T
t qrati frrl
ln case ofany loss ofsoods, where t.he loss occurs in transit from a factory 1o a warehouse or
to another fa-ctorv or lrom one warehouse to another durins the course of processins of the
goods in a wareh5use or in storage whether in a factory or in"a r.r'arehouse

s{rra t' Erfl{ E fr {rE qr &l_* +} Hra ar qt qro * ftGqluT fr r++o r;t qra qr ert rrg

+dq r.cT( ef6 t Erc (fttu) fi qra-d fr, il snrd fi Erer fr;fr {E dT &t{ qn ffid SI ,rfr ti

ln case of rebate of dutv of excise on soods exoorted lo anv countn or lerriton outside India
of on excisable materidl .used.in the"manufaiture of the-goods dhich are elpofled to any
country or territory outside India.

qft r..na 116 6T glrkna fuv fu-dr eTrff, + dr6{, ivm ur egra *i ;{rcr fua fu-qurqr tt /
In case of g"oods exp'orted outside India export to Nepal or Bhutan, without payment of dury.

qBft-.rd r.cr t r.cr(d e16 fi slrrdrd fi Rr' dt g{A Adrc fs sfrftcq aa gh EB-a
t'r+n+ + ir{a aEzr #l 4f H rft tt sn*r * $rq+aisfrd) +-aERr fa;a utuF-q-q ta. z),
1998 6T cryr 109 fi ram ft+a #I ?rg dTts n'ero ffiE q{ qr qrq * qrfua fl+q 4q tU
Credit of anv dutr allowed to be utilized lowards payment of excise dutv on final oroducts
under the oiovisi5ns of this Act or the Rules made'there under such order is oassed bv the
Commissioher (Appeats) on or after, the date appointed under Sec. 109 of the Finance [No.2)
Act, 1998.

3ct{d 3iri{d ffr d cftqi cq{ s@r EA-8 fr, d ffr +*q va{r(d ero.F (3rqro fM,
2001, t fr{n 9 triilrta frFftq t, gs :r*r + {nq"T i g aro * 3H,d fir arff ffirr r

lq{)--+d 3Tri(d t qnr {d rr*t s 3rfid srht ffr d cfdqi drra ff drfr Erfdrrl u* 6 qdq
riqE et6 irfrftca', 1'044 6I qr{r 35-EE }. af-a Fqifoa rf6'61 3rdr{rrfr t srrq * dfr qr
TR,6 # cfr €6rd 6I arff EGqr I '
The above aDDlication shall be made in duolicate in Form No. EA-8 as soecified under Rule- 9
of Central Extise {Appeals) Rules. 2001 viithin 3 months from the dat'e on which the order
souqht to be appedled aeainst is communicated and shall be accompanied bv hvo copies each
of the OIO anii Order- l h -Appeal. It should also be accomoanied b'v a coot' ot TR-6 Challan
evidencing payment of presbnbed fee as prescribed under Section 35-EE oICEA. 1944, under
Major Head of Account.

frtcm 3{rie-d t qrlr ffifud iilqifra ef6 ff 36T{rft ff mfr arftq I

ftV +ta--a {fr}r r'6 frru' u"t I ryt +-q il d Fqt 2007 * Trrara'hqr srq 3lt{ qfr Ecrfr
*Fq (16 6ps 6q$ t wrcr d il 6qt 1000 J iFr srrrdr;T B-qr ilfr I

The revision application shall be accompanied ar a fee ol' Rs. 200/ where the amount
involved in Rurjees One Lac or less and Rs. 1000/: where the amount'involved is more than
Rupees One Lat.

qft rq Jn}lr fr a* ryo vriti or rqr&r t d e"Sm qd 3nhr *'fr(' srffi 5r grrrdrd. 3iq{Fd
dar t f+-qT arar s'riFnl a€ d?{ * ild oq sfr fir fror +e mrd + ffie # Aq q?ft?rF 3$?i-q
aqrfr-oror *t tr+ :rfio qr +-fr{I gr+rt df q6 3{rtiifr fr-qr ardr t I / In case, if the order covers
various numbers of order- in Orieinal. fee lor each O.t.O. should be oaid in the aforesaid
manner, not withstandins the facl-that the one aDpeal to the Appellanf Tribunal or the one
applicalion to lhe Central-Govt. As the case ma5 be,'is filled to av6iil scriptoria work iIexcising
Rsl 1 lakh fee of Rs. 100/- for each.

qq,rittfua drzfinr{r el6 3{frF-{q, 1975, i. a<-+rfr,r t s;rffr{ air $r&r q?i Trrrra 3idnr 6r
cfr q{ frqlft-d 6.50 &} znr ar?ncr{r ?1"+ ftfu-c'din d-dT qrBqt / '
One copv of application or O.l.O. ad the case mav be. and the order of the adiudicatins
authoriti shall 

-bear a court fee stamp of Rs. 6.50 aS prescribed under Schedule-l i6 terms oT
the Couit Fee Act,1975, as amended.'

fiqr rra, *ffiq ra{Trd qr6 (rd fdr+r g0-ffq anqft}-+ror (+r$ EEt ll;irq|{fr. 1982 fr Effid
(.E 3r;t ffitrd qra-dt # HFHft-d 6[i dr& M A $k at r--qra ilffia f;F.'4T drdr tt /
Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribu"nal (Procedure) Rules, 1982.

r.q JrfrffqcTffi 6t 3rfif, ilfufr ori $.ftifua aqrq-fi, FdTEd 3ltT ilfr'mf,q wqqrdi * fa(,
Jfifftr Fd?nan-q dqgr{c www.cbec.gov.in s} es €-6"e 6 | /
For the elaborate. d.elailed _and lalest provisions relating to flling of appeal tt_r the higher
appellate authorily, the appellant mal reTer to the Departm"ental website rrrurr . cbec. por.. in

(G)
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:: ORDER-IN.APPEAL::

Being aggrieved with the Order-in-Original No.

20lAClAtjarl2016-17 dated 08-03-2017 (hereinafter referred to as

"the impugned order") passed by the Assistant Commissioner, Cencral

Excise, Division-Anjar (hereinafter referred to as (the Lower

Adjudicating Authority") M/s. Calyx Containers, plot No;

221 12221234, clDC Phase-I, Anjar (Kutch) (hereinafter referred to as

"the appellants"f have filed present appeal.

2.L The facts of the case are that the appellants are manufacturing

PET bottles falling under CETSH No. 3923 3090 and cleared the same

upon payment of Central Excise duty at appropriate rate. They also avail

CENVAT credit on inputs, capital goods and input services under

CENVAT Credit Rules,2OO4. Upon scrutiny of ER-1 returns for the

period from July, 2Ol4 to December, 2OlS and from the information

submitted by the appellant, it was noticed that they were manufacturing

PET Bottles and also engaged in trading of caps/ closures.

2.2 As per explanation to Rule 2(e) of the CENVAT Credit Rules,

2004, trading activities are exempted services, therefore it appeared that

the appellants were engaged in manufacturing of dutiable goods as well

as in providing exempted services. It was found that they were availing

CENVAT credit on common inputs therefore, they were required to either

maintain separate accounts as stipulated under Rule 6(21 ibid or to
comply with the provisions of Rule 6(3) ibid. However, it was observed

that the appellants did not maintain any separate accounts for utilization

of CENVAT credit in manufacture of dutiable goods and providing

exempted service i.e. trading of caps/closures. Since they failed to

observe conditions prescribed under Rule 6(3) of the Rules, therefore,

they were required to reverse/pay an amount equal to 6% of the value of

exempted services provided by them during the period from April, 2014

to December, 2015, as provided under Rule 6(3)(i) of the Rules.

3. The above observations culminated into issuance of Show Cause

Notice dated 05-08-2016 wherein it was proposed to recover an amount

of Rs. 8,510/- under Rule 6(3)(i) of the CENVAT Credit Ru1es, 2OO4 read

with Rule 14 ibid along with interest. Further, it was also proposed to

impose penalty on them under Rule 15 ibid. 
.1

tl
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4. The said Show Cause Notice was adjudicated by the Lower

Adjudicating Authority vide his impugned order wherein he held that the

appellants were engaged in trading of the "caps and closures,, which is

an exempted activity under CENVAT Credit Rules, 2004 and they have

neither maintained separate accounts as required under Rule 6(2\ of

CENVAT Credit Rules, 2OO4 nor have hled any declaration under Rule

6(3A\ ibid, therefore they were required to pay an amount under Rule

6(3\l ibid. He ordered for recovery of amount of Rs. 8,510/- under Rule

14 of the CENVAT Credit Rules, 2OO4 by invoking the suppression clause

and also imposed equivalent penalty on the appellants under Rule 15

ibid read with Section 1 1AC of the Central excise Act, 1944.

5. Being aggrieved with the impugned order, the appellant in their

present appeal have submitted that this is a periodical Show Cause

Notice and the earlier order on the same issue has been decided vide

Order-in-Appeal No: KCH-EXCUS-OOO-APP-OZS to O28-16-17 dated

22-03-2017, wherein it has been held that the caps and closures meant

for bottles are composite part of a container and by showing bifurcated

value in the invoices does not alter the facts of the case to add that they

are engaged in trading activity and caps/closures are not parts of the

bottle to keep it out of the purview of "inputs". Therefore the caps and

closures were cleared upon payment of duty and thus there was no

trading activity and there exists no reason for them to pay an amount

under Rule 6(3) of the CENVAT Credit Rules, 2004. Since the demand

under Rule 14 of the CENVAT Credit Ru1es, 2004, does not survive

therefore interest on the same cannot be demanded and aiso no penalty

can be imposed upon them under Rule 15 ibid.

6. The Central Board of Excise and Customs vide Notification

No. 26l2OI7-Cx(NT) dated 17-10-2077 read with Order No. 05/2017-

Service Tax dated 16-Il-2017, has appointed undersigned as Appellate

Authority under Section 35 of Central Excise Act, 1944 for the purpose of

passing orders in this appeal.

7. Accordingly, personal hearing in the matter was fixed on 23-01-

2018 and in response the appellant vide their letter dated Nil received on

22-01-2018, submitted a copy of the Order-in-Appeal No. KCH-EXCUS-

000-APP-075 to 078-16-17 dated 22-O3-2O|T and requested that the
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matter be decided on its basis. However, personal hearing was held on

20-02-2018, which was attended by Shri Ghanshyam Sheth, Partner of

the appellant Iirm during which he reiterated the subrnissions already

made in their grounds of appeal.

Discussions & Findings :

8. I have carefully gone through the entire appeal memorandum and

the submissions made orally by the authorized person of the appellant

during the personal hearing held on 2O-O2-2O|8.I find that the appellant

has deposited an amount of Rs.638/-vide Challan dated 14-04-2017

being7.5o/o of the conlirmed demand of Rs. 8,514/-. Thus, I Iind that

there is sufficient compliance to provisions of Section 35F(i) of Central

Excise Act, 1944 and accordingly, I proceed to decide the appeal.

9. I find that the whole issue has been generated from the act of the

appellants wherein they have shown the prices of bottles and caps &

closures separately. Therefore, as per department the appellants have

traded caps and closures procured from other manufacturers and the

trading activity is an exempted activity. Since it is exempted activity, no

CENVAT credit of traded goods is admissible. However, as appellants had

not maintained separate accounts and also not liled a declaration as

required under CENVAT Credit Rules, 2004 therefore they were required

to pay an amount equal to 60/o of th-e value of exempted services as

provided under Rule 6(3Xl ibid. I also find that in this case, for demand

under Rule 14 read with Rule 6(3lr(il ibid, suppression clause has been

invoked and penalty under Rule 15 of the Rules, read with Section 1lAC

of the Central Excise Act, 1944 has been imposed.

1O.1 I find from the submissions in the Ground of Appeal filed by the

appellant that they are manufacturer of PET bottles and procure Caps

and Closures from other manufacturers on which they avail CENVAT

credit, considering the same as their "inputs'. They were showing PET

bottles and caps & ciosures separately in the sale invoices. However, just

by showing the value of the caps & closures separately in their invoice

does not render the caps & closures outside from the purview of inputs

since their function remains the same.
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lO.2 In this regard, I Iind that the appellants were also served

with another Show Cause Notice dated 08-08-2016, for the same period

which is covered under present appeal, for demand of wrongly availed

CENVAT credit of Central Excise duty paid on caps and closures not

considering the same as their inputs. The said Show Cause Notice was

adjudicated vide Order-in-Original No. 20/AC/Anjar I 2Ot6-17 dated 08-

O3-2O17 wherein it has been held that the caps and closures cannot be

termed as oinputs" since the value of the same was shown separately in

their invoices. The appellants had filed Appeal No. 53/GDM/2017

against the said Order-in-Original and the same stands decided vide

Order-in-Appeal dated 16-03-2018 by the present appellate authority,

wherein it has been held that the caps and closures were their valid

inputs and just by showing their value separately in the invoices does

not lead to the conclusion that they are not valid inputs.

1O.3 I further find that identical issue for the earlier period was a

matter of consideration before the then Commissioner (Appeals-Ill),

Rajkot and vide Order-in-Appeal No. KCH-EXCUS-OOO-APP-O75 to

07A-16-17 dated 22-03-2017 it has been held as under:

"6. The first and foremost fact of the issue b that caps

and PET bottles bought out from the market on uhich
CENUAT credit has been taken are dulg assessed to at tLrc

time of clearance and dutg has been paid bg tLrc appellant.
This fact is not disputed by the department. Rtther, it also
put on record that PET bottles purchased from market are
subjected to the process of de-gating, de-Jlashing, cap
alignment fitting, finishing, etc. to make the product usable
which again is not challenged. Secondlg, caps meant lor
bottles are composlte pdrt o;f a container lulftlch can
not be denled. Therefore, shoulng biturcated oalue ln
the irutolce d.oes not alter the facts of the case to
hold that the appellants are engaged ln trading
actiuitg and, caps are not part of a Bottle to kept tt
out Jrom puntieut of the "inputD....

In light of the aboue decisions, I Lnld that as much as
the duty has been paid on the final products in uhich
inputs utas used and the quantum of dutg paid on the final
products is nof less than the credit taken on the tnputs, the
whole exercise becomes reuenlte neutral and therefore no
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purpose will be serued in anA of the action couered in the

impugned four orders"

1O.4 I find that the facts and circumstances of the case on hand

and the earlier cases are sarne and identical. Therefore, I have no

hesitation in holding that the caps and closures are composite part of the

PET bottles cleared by the appellants, despite its value shown separately

in the invoice as per general practice prevailing in the industry. Thus,

they are valid inputs. Since the caps and closures are their valid inputs

therefore they are not required to maintain separate accounts or filing

declaration or paying an amount as envisaged under Rule 6(3)(i) of the

CENVAT Credit Rules, 2OO4. Thus, in these circumstances demand

under Rule 14 ibid of the amount prescribed under Rule 6(3)(i) ibid does

not survive and therefore the question of interest under Rule 14 of the

Rules and imposition of penalty under Rule 15 of the Rules read with

Section 1lAC of the Central Excise Act, 1944 also does not arise.

11. In view of the above discussions, I set aside the impugned order

and allow the appeal filed by the appellant.

F. No. V.2/54lGDMl2ot7
Place: Rajkot.

Dated: 20-03-2018
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