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Date of Order: Date of issue

26.03.2018

Passed by Shri Lalit Prasad, Commissioner, Central Goods and Service Tax & Central
Excise, Rajkot
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In pursuance o Board's Notification No. 26/2017-C. Ex.(NT) dated 17. 10,217 read
with Board's Order No. 05/2017-5T dated 16.11.2017, Shr Labt Prasad, Commissioner,
Central Goods and Service Tax & Central Excise, Rajkot has been appointed as Appellate
Authonty for the purpose of passing orders in respect of appeals filed under Section 35 of
Central Excise Act, 1944 and Section 83 of the Finance Act, 1994
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Arising out of above mentioned G0 issued by Additional/Joint/Deputy / Assistant
Commissioner, Central Excise | Service Tax, Ragkot | Jamnagar | Gandhidham -

At & UiTETET F7 A1F U9 900 /Name & Address of the Appellants & Respondent -
M/s Calyx Containers, Plot No. 221/222/234, GIDC Phase - 1 ,Anjar Kutch
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Any person agprieved by this Order-in-Appeal may file an appeal 1o the appropriate authority
in the following way
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944
/ Under Bection 86 of the Finance Act, 1994 an appeal hes to:-
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The special bench of Customis, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating 1o classification and valuation.
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Ta the West regional bench of Customs, Excise & Senvice Tax .'Lppf]lalf Tnhunal iLI:.::-T.l\Tb at,
2= Floor, Bhaumah Bhawan, Asarwa Ahmedabad- :'I-E-Ut 16 in case of appeals other than as

mentioned in para- 1{a) above
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The appeal to the #.Ipp-elmtt Tribunal shall be fi in_quadruplicate in form EA-3 | as
prescribed under Rule 6 of Central Exciac l.ﬂ:ﬁp:ni RBules, 2001 and shall be accompanied
Egﬂmal one which at least should be accompanied by a fee of Rs. 1,000/- Re.5000/-,
5 10,000/ - where amount of duty demand/interest/ nally.-':tl'ulltti i% 'LHJI_D a Lac., 5 Lac 1o
A0 Lac and above 50 Lac respecfively in the form of crossed bank draft in favour of Assi
Registrar of branch of any nominated public sector bank of the plmﬂ(i_.wh«e[r the bench of any
nominated public sector” bank of the E}tal:e where the bench ol the ﬁahunal 18 situated.
Apﬂiiﬂﬁhﬂn made for grant of stay shall be accompanied by a fee of Bs. 500/ -
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appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the A late
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{one of which shail be certified copyv) and s ptﬂd be hu:':ump mr{lin B fccspl:F.!’IF Rs. 153[]1},1'-
where the amount of service tax & interest demanded & Eaena tv levied of Rs. 5 Lakhs or less,
R‘s.aﬂpﬂ, - where the amount o 3ﬁr'|.".|n: iax & interest demanded & penalty levied 13 more
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The appeal under sub section (2) and (24} of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 (2] & 92A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner
Central Excise [Appeals) |one of which shall be n certified copy) and copy of the order passed
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner ol
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
[ )4 whmﬁria also made applicable to Service Tax under Section 83 of the Finance Act, 19404,
an appeal inst this order shall e before the Tribunal on payvment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10
Crores, .

Under Central Excise and Service Tax, “Duty Demanded” shall include
i) amount determined under Section 11 D;
i amount of erroneous Cenvat Credit taken; -
i) amount pavable under Rule & of the Cenvat Credit Hules

vided further I:hg: 1!1.:: IFOVISInns nil this Sﬂ:li{}n stiall nlJ]'_Il apply to the Elme:i'
apphcation and appeals pending before any appellate authorty prior to the commencement
t EFFLHBTIEE [No .Erml. .-'!m'i.
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A revisien application les to the Under Secretary, to the Government of Indja Rﬂ':mnn
Application. Unit, Ministry of Finance, Dr[?a.r{] m of Revenue, 4ih Flun

Huilding, Parli t Street, New Delhi d tion, 35EE tthHq
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In case of any loss of {5, where the loss oocurs in transit Irom a factory o a warchouse or

to ancther factory or Trom one uamhnﬂ_.m to another during the course of processing of the
eonds in a warchouse or in storage whether in a factory or ina warchouss
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IE CRse i:ui'ml:-mr of duty of excise on goods ¢ Eg]:rnnrﬂ 0o gn_'.' t'mémr'r or territory outside India
of on excisable material used m the manufacture of the poods which are ekxported to any

county or territory outside India
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The above application shall be made in duplicate in Form No, EA-8 as specified under Rule, 9
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The revigion application  shall I::u: h::r:ﬁl:&pam:d by n fee of Rs. 200/- where the amount
?L:FE-II:'L; DI‘I!'I Rﬂ};m:a Une Lac or less 00 where the amount involved is more than
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One copy of application or 0.1.0. a8 the case ma be, and the rder of the pdijudicat
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I_h: Court Fee Act, 1975, as amended.
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Attention ig also invited to the rules covering these and other related matiers contimned m th
Customs, Excise and Service Appeliate Tribunal (Procedure] Rules, 1082 A
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For the elaborate, detailed and latest provisions relating to fAling of appeal 1o the higher
appellate authonty, the appellant may re Frr to the Departmental website u.!u,“ chec gov.in -|-|-|I:E;‘-I
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it ORDER-IN-APPEAL ::

Being agprieved with the Order-in-Original No.
20/AC/Anjar/2016-17 dated 08-03-2017 (hereinafter referred to as
“the impugned order”) passed by the Assistant Commissioner, Central
Excise, Division-Anjar (hereinafter referred to as “the Lower
Adjudicating Authority”) M/s. Calyx Containers, Plot No:
221/222 /234, GIDC Phase-I, Anjar (Kutch) (hereinafter referred to as
“the appellants”™) have filed present appeal.

2.1 The facts of the case are that the appellants are manufacturing
PET bottles falling under CETSH No. 3923 3090 and cleared the same
upon payment of Central Excise duty at appropriate rate. They also avail
CENVAT credit on inputs, capital goods and input services under
CENVAT Credit Rules, 2004. Upon scrutiny of ER-1 returns for the
period from July, 2014 to December, 2015 and from the information
submitted by the appellant, it was noticed that they were manufacturing
PET Bottles and also engaged in trading of caps/closures,

2.2 As per explanation to Rule 2(e) of the CENVAT Credit Rules,
2004, trading activities are exempted services, therefore it appeared that
the appellants were engaged in manufacturing of dutiable goods as well
as in providing exempted services. It was found that they were availing
CENVAT credit on common inputs therefore, they were required to either
maintain separate accounts as stipulated under Rule 6(2) ibid or to
comply with the provisions of Rule 6(3) ibid. However, it was observed
that the appellants did not maintain any separate accounts for utilization
of CENVAT credit in manufacture of dutiable goods and providing
exempted service i.e. trading of caps/closures. Since they failed to
observe conditions prescribed under Rule 6(3) of the Rules, therefore,
they were required to reverse/pay an amount equal to 6% of the value of
exempted services provided by them during the period from April, 2014
to December, 20135, as provided under Rule 6(3)(i) of the Rules.

3. The above observations culminated into issuance of Show Cause
Notice dated 05-08-2016 wherein it was proposed to recover an amount
of Rs. 8,510/- under Rule 6{3)(i] of the CENVAT Credit Rules, 2004 read
with Rule 14 ibid along with interest. Further, it was also proposed to
impose penalty on them under Rule 15 ibid.
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4. The said Show Cause Notice was adjudicated by the Lower
Adjudicating Authority vide his impugned order wherein he held that the
appellants were engaged in trading of the “caps and closures”, which is
an exempted activity under CENVAT Credit Rules, 2004 and they have
neither maintained separate accounts as required under Rule 6(2) of
CENVAT Credit Rules, 2004 nor have filed any declaration under Rule
B(3A) thid, therefore they were required to pay an amount under Rule
B{3)(1) ikid, He ordered for recovery of amount of Rs. 8,510/~ under Rule
14 of the CENVAT Credit Rules, 2004 by invoking the suppression clause
and also imposed equivalent penalty on the appellants under Rule 15
ibid read with Section 11AC of the Central excise Act, 1944,

5. Being aggrieved with the impugned order, the appellant in their
present appeal have submitted that this is a periodical Show Cause
Notice and the earlier order on the same issue has been decided vide
Order-in-Appeal No: KCH-EXCUS-000-APP-075 to 078-16-17 dated
22-03-2017, wherein it has been held that the caps and closures meant
for bottles are composite part of a container and by showing bifurcated
value in the invoices does not alter the facts of the case to add that they
are engaged In trading activity and caps/closures are not parts of the
bottle to keep it out of the purview of “inputs”. Therefore the caps and
closures were cleared upon payment of duty and thus there was no
trading activity and there exists no reason for them to pay an amount
under Rule 6(3) of the CENVAT Credit Rules, 2004. Since the demand
under Rule 14 of the CENVAT Credit Rules, 2004, does not survive
therefore interest on the same cannot be demanded and alse no penalty

can be imposed upon them under Rule 15 ibid.

6. The Central Board of Excise and Customs vide Notification
No. 26/2017-Cx(NT) dated 17-10-2017 read with Order No. 05/2017-
Service Tax dated 16-11-2017, has appointed undersigned as Appellate
Authority under Section 35 of Central Excise Act, 1944 for the purpose of
passing orders in this appeal.

T Accordingly, personal hearing in the matter was fixed on 23-01-
2018 and in response the appellant vide their letter dated Nil received on
22-01-2018, submitted a copy of the Order-in-Appeal No. KCH-EXCUS-
000-APP-075 to 078-16-17 dated 22-03-2017 and requested that the

;ri
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matter be decided on its basis. However, personal hearing was held on
20-02-2018, which was attended by Shri Ghanshyam Sheth, Partner of

the appellant firm during which he reiterated the submissions already

made in their grounds of appeal.

Discussions & Findings :

8. | have carefully gone through the entire appeal memorandum and
the submissions made orally by the authorized person of the appellant
during the personal hearing held on 20-02-2018. | find that the appellant
has deposited an amount of Rs.638/-vide Challan dated 14-04-2017
being 7.5% of the confirmed demand of Rs. 8,514/-. Thus, I find that
there 1s sufficient compliance to provisions of Section 35F(i) of Central
Excise Act, 1944 and accordingly, | proceed to decide the appeal.

9, | find that the whole issue has been generated from the act of the
appellants wherein they have shown the prices of bottles and caps &
closures separately. Therefore, as per department the appellants have
traded caps and closures procured from other manufacturers and the
trading activity is an exempted activity. Since it is exempted activity, no
CENVAT credit of traded goods is admissible. However, as appellants had
not maintained separate accounts and also not filed a declaration as
required under CENVAT Credit Rules, 2004 therefore they were required
to pay an amount equal to 6% of the value of exempted services as
provided under Rule &(3)(i) ibid. | also find that in this case, for demand
under Rule 14 read with Rule 6(3)(i) ibid, suppression clause has been
invoked and penalty under Rule 15 of the Rules, read with Section 11AC
of the Central Excise Act, 1944 has been imposed.

10.1 1 find from the submissions in the Ground of Appeal filed by the
appellant that they are manufacturer of PET bottles and procure Caps
and Closures from other manufacturers on which they avail CENVAT
credit, considering the same as their “inputs". They were showing PET
bottles and caps & closures separately in the sale invoices. However, just
by showing the value of the caps & closures separately in their invoice
does not render the caps & closures outside from the purview of inputs

since their function remains the same.

S5



Appeal No: 54 /GDM/2017
Appellant: Calyx Containers.

7.

10.2 In this regard, | find that the appellants were also served
with another Show Cause Notice dated 08-08-2016, for the same period
which is covered under present appeal, for demand of wrongly availed
CENVAT credit of Central Excise duty paid on caps and closures not
considering the same as their inputs. The said Show Cause Notice was
adjudicated vide Order-in-Original No. 20/AC/Anjar/2016-17 dated 08-
03-2017 wherein it has been held that the caps and closures cannot be
termed as “inputs” since the value of the same was shown separately in
their invoices. The appellants had filed Appeal No. 53/GDM/2017
against the said Order-in-Original and the same stands decided vide
Order-in-Appeal dated 16-03-2018 by the present appellate authority,
wherein it has been held that the caps and closures were their valid
inputs and just by showing their value separately in the invoices does

not lead to the conclusion that they are not valid inputs.

10.3 [ further find that identical issue for the earlier period was a
matter of consideration before the then Commissioner (Appeals-IIl),
Rajkot and vide Order-in-Appeal No. KCH-EXCUS-000-APP-075 to
078-16-17 dated 22-03-2017 it has been held as under:

“6. The first and foremost fact of the issue is that caps
and PET bottles bought out from the market on which
CENVAT credit has been taken are duly assessed to at the
time of clearance and duty has been paid by the appellant.
This fact is not disputed by the department. Further, it also
put on record that PET bottles purchased from market are
subjected to the process of degating, de-flashing, cap
alignment fitting, finishing, etc. to make the product usable
which again is not challenged. Secondly, caps meant for
bottles are composite part of a container which can
not be denied. Therefore, showing bifurcated value in
the invoice does not alter the facts of the case to
hold that the appellants are engaged in trading
activity and caps are not part of a Bottle to kept it
out from purview of the “input”....

In light of the above decisions, | hold that as much as
the duty has been paid on the final products in which
inputs was used and the quantum of duty paid on the final
products is not less than the eredit taken on the inputs, the
whole exercise becomes revenue neutral and therefore no

fl'
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purpose will be served in any of the action covered in the
impugned four orders”

10.4 | find that the facts and circumstances of the case on hand
and the earlier cases are same and identical. Therefore, 1 have no
hesitation in holding that the caps and closures are composite part of the
PET bottles cleared by the appellants, despite its value shown separately
in the invoice as per general practice prevailing in the industry. Thus,
they are valid inputs. Since the caps and closures are their valid inputs
therefore they are not required to maintain separate accounts or filing
declaration or paying an amount as envisaged under Rule 6(3)(1) of the
CENVAT Credit Rules, 2004. Thus, in these circumstances demand
under Rule 14 ibid of the amount prescribed under Rule &(3)(i) ibid does
not survive and therefore the question of interest under Rule 14 of the
Rules and imposition of penalty under Rule 15 of the Rules read with
Section 11AC of the Central Excise Act, 1944 also does not arise.

11. In view of the above discussions, | set aside the impugned order

and allow the appeal filed by the appellant.

o : _.-', ' l..-"" 'Il': e ..?
F. No. V.2/54/GDM /2017 = Lt A A
Place: Rajkot, (LALIT PRASAD
Dated: 20-03-2018 COMMISSIONER, CGST & CEX, RAJKOT/

COMMISSIONER [APPEALS),
CGST & CEX, RAJKOT

By Speed Post

To,

M/s. Calyx Containers,
Plot No: 221 /2227234,
GIDC Phase -I,

Anjar - 370 110

Dist: Kutch.

Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad
Zone, Ahmedabad.

2) The Commuissioner, GST & Central Excise, Kutch
Commissionerate, Gandhidham.

3) The Commissioner, GST & Central Excise, Rajkot
Commissionerate.

4)  The Assistant Commissioner, GST & CEX, Anjar - Bhachau.

5) Guard File,



