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Passed by Bhri Lalit Prasad, Commissioner, Central Goods and Service Tax & Central
Excize, Rajkot
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In pursuance to Board's Notification No. 26/2017-C Ex.(NT) dated 17.10.217 read
with Board's Order Mo, 05/2017-8T dated 16.11.2017, Shri Lalt Prasad, Commissioner,
Central Goods and Senvice Tax & Central Excise, Rajkot has been appointed as Appeliate
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of
Central Excise Act, 1944 and Section 85 of the Finance Act, 1994,
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Arising out of above mentioned 010 tEHtll‘_"d by Additional/Joint Deputy / Assistant
Commissioner, Central Excise | Service Tax, Rajkot [ Jamnagar [ Gandhidham

L Flwwar & Sioadl & S 0F 9 (Name & Address of the Appellants & Respondent -
M/s Calyx Containers, Plot No. 221/222/234, GIDC Phase - I Anjar Kutch
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|I'n‘1] to Customs, Excise & Service Tax Appellate Tobunal under Section 358 of CEA, 1944
{ Under Section 86 of the Finance Act, 19 an appeal lies to;-
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The 111 secinl benich of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
E.K. Puram, New Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,
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The appeal to the llate Tribunal shall be filed m adruplicate in form EA-3
wrﬁﬂrﬂ Lun I-u‘.1.|]l:|lr"'|§|:I of Central EIEIEi‘: (Appeal) Hules, lE'a P'l'H:I shall be nr_-v:arn 'Il'r'llrd
mst one which at least should. be Hcc«nmg amied by a EH' of Bs. 1.0 8. o000 [ -,
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1ﬁ-ﬂﬂl under sub section (1) of Section B6 of the Finance Act, 1994, |'|l: .-"- pellate
S.h;;slll T I'I%% Lnﬂﬁ:!&ﬂmﬁtn in Formn S.T.5 as prr.ﬂc'nhﬂgl er Eu of the
Service be accompanted by a copy clf th-r arder apprubt H.Eﬂlnﬁ:l
fone of which sh 1 eertified ﬂ:bp'r: and E?hnulct e ar':'nma#a d bw a fees of
where amount of service tax & Tnterest demanded tv levied of Bs. 5 ].d.khB or less,
Es. 5000/« where the amount of service tax & Lntr -:'H Elﬂ ei naln levied 18 more
than five lakhs but not exceeding Hs. Filty e amount of serice
tax & interest demanded & pe |l'| lewerl i% mnn: Thar‘n :m khﬂ- ru 8, the farm of
Tepssed bank draflt n !'El'mur As=istant istrar of the bench ol nominated Public
ector Bank of the place where I:hr bench of Tribunal is situated, / Application made for
prant of stay siall be accompanied by a lee of Hg 500/ -
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The appeal under sub section (2] and F.FM of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed unr]rr ule 9 (2] & 32A) of the Service Tax Rules, 1994 and
shall be accompanicd by a * of order of anmw::mner Ceniral Excise or C‘::mmtqnmnnr
Central Excise (A ]H als) [urue of which shall be a certified copy) and copy of the order passed
by the anmlusmn:r autherizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appeilate Trobunal.
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witiwrdt & wony Fammis Fw et ve anfte & A a0 Ey
For an a to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable 1o Service Tax under Section B3 of the Finance Act, 19064,
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be au'h-]:ct to a ceiling of Rs. 10
Crores,
Under Central Excise and Service Tax, "Duty Demanded” shall include -

] amount determined under Section 11 D

it} amount of erronecus Cenvat Credit taken;

iy  amount payable under Rule 6 of the Cenvat Credit Rules

vidled further that the provisions of this Section shall not apply to the stay
Ipn-: any appellate authority prior to the commencement of

application and appeals Hendmp. he
the Finance {No. 2] Act, 2014
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A revision application lies to the Under Secretary, to the Gmmmﬁn% of Jnﬂia. Revizion
Application Unit, Mimstry of Fiance, De riment of cnue, 4t loor, Jeevan Deep
Bum'li{i\ng_. Parhament Streel, New Delhi-11 1, under tion J5EE of the CEA 1944 in
respect of the following case, governed by first proviso to sub-section {1) of Section-358 1bid;
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In case of any loss of 8, where the loss ooours in transit from a factory 1o 8 warehouse or

to another f@ctory or from one warehouse to another during the course of processing of the
pEoods in & warchouse or in storage whether in a factory or in 2 warchouse
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In case of rebate of duty of excise on goods exporied o any country or terrtory outside India
of on excisable material used in the manufaciure of the s which are exparted to any
country or territory outskde India,

I IE 9EE H NIEE U A ana & T, Auw O F A A By T g
In case af goods exported outside India export to Nepal or Bhutan, without pavment of duty,

Ateas 3rae & IrEe ek kA & THT S g weli oW MiOeae va swE fafie
wEuUE & apa AT & ok ¢ o § s S sngdd (ehe) & Ze Raem wREmE (8. 2),
1908 # w109 & #r 7 A e SRRt or 97 e & afta B oo gy

Credit of any duty allowed to be ul'lize& t?wrlrgﬁc yvmment of excise duty n{n final products
under the provisions of this Act or the Rules made there under such order is Fg.aa:d by the
Egtmllnfﬁimﬂ [Appeals) on or after, the date appointed under Sec. 109 of the Finance [No.2)

IqeT widEs @ 21 ofdw U9y FE EA-8 A, & 7 FT s oFe (W) SR,
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Ermt-{albe Cise 14;.?“!5] Hi'u_lfs. 2001 mt]i'nu 3 Enﬂtrlabllmﬂ the date dnEL *-?hu:h the or E‘!{
14 A a nst 18 communicated and sha ACCOmpEEnie Vv two copies cao
g-?_t e q'fﬂ E.ng% er- :ﬁ.’iﬁl ppeal. It should alse be accompanied mma! copy_of TR-6 Challan
evidencing pavinent of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under

Major Head of Account.
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The revision application shall be mwnﬁpanied b a fee of Rs. 200/- where the amount
irvolved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than
Rupees One Lac.
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FMTUHT 1 UF W9E T FET FTFT A UF WEET B a0 § 0/ In case, if the order covers

variobs numbers of order- in Original, fee for each 010, should be Fﬂid in the afgresaid

manner, not withstanding the fact I1hE:l the one appeal to the Appellant Tribunal or the one

Eﬁ:pimﬂtmn to the Central Govi. As the case may be, s filled 1o avoid scriptoria work if excising
8. | lakh fee of Rs. 100/- for each,
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/
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One copy nl? plication or 0.L.O. a§ the case may be, and the order of the aﬂjuditalilﬁ
authorly shall bear a court fee stamp of Bs. 6.50 as prescribed under Schedule-l in terms
the Court Fee Act, 1975, as amended
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ttention is also invited to the rules covering these and other related matters contained in the
ustoms, Excise and Service Appellate Tribunal [Procedure) Rules, 1982,

Feu iy gl & ade Efew & f aeinn sarew, e R adeee aEueT & A
yrdtarelt Famrefry dawEr www . chec.gov.in 1 &0 W £ |

For the elaborate, detalled and latest provisions relating to filing of appeal to the higher
appeliate authority, the appellant may TEFET bor t?'iﬂEDepaﬂ mental website www chec gov.in
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i}
:: ORDER-IN-APPEAL ::

Being  aggrieved with the Order-in-Original No.
22/AC/Anjar/2016-17 dated 08-03-2017 (hereinafter referred to as
“the impugned order”) passed by the Assistant Commissioner, Central
Excise, Division-Anjar (hereinafter referred to as the “Lower
Adjudicating Authority”), M/s. Calyx Containers, Plot No:
221/222/234, GIDC Phase-l, Anjar (Kutch) (hereinafter referred to as
“the appellants”) have filed present appeal.

2.1  The facts of the case are that the appellants are manufacturer of
PET bottles and clear the same on payment of Central Excise duty at
appropriate rate, Upon scrutiny of ER-3 returns for the period from July,
2014 to December, 2015 and from the information submitied by the
appellants vide letters dated 01-12-2015 and 16-02-2015, it was found
that they had manufactured and cleared PET Bottles falling under
CETSH No. 3923 3090 and paid Central Excise duty at appropriate rate;
that they availed CENVAT credit of Central Excise duty paid on inputs,
capital goods and Service Tax paid on input services, under CENVAT
Credit Rules, 2004; that they had purchased Caps and Closures from the
open market and availed CENVAT credit of duty paid on it by treating the
same as “inputs” for their final products i.e. PET bottles. It was also
found that they had cleared caps and closures by showing it separately

in the sale invoices,

2.2 Since caps and closures were not used in or in relation to
manufacture of final products by the appellants therefore, the same
were not "inputs” as defined under Rule 2({k) of the CENVAT Credit Rules,
2004. The appellants have purchased various types of caps and closures
and the same were sold without undergoing any process therefore it did
not amount to manufacture as per Section 2(f) of the Central Excise Act,
1944, Accordingly, the appellants were not eligible to charge and collect
Central Excise duty under Section 3 ibid in respect of these products.
However, the appellants had charged in their invoices and collected sums
representing duty of Central Excise amounting to Rs.81,319/- without
any authority of law during the period of July, 2014 to December, 2015.
Thus, the amount of Rs, 81,319/- collected as Central Excise duty, by
the appellants on the goods which were not manufactured by them, was
required to be appropriated under Section 11D of the Central Excise Act,
1944,

LR
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2.3 Accordingly, a Show Cause Notice dated 08-08-2016 was issued
to the appellants proposing demand/recovery of the said amount of
Rs.81,319/- under Section 11D of the Central Excise Act, 1944 along
with interest. It was also proposed to impose penalty under Section 11AC
ibid read with Rule 25 of the Central Excise Rules, 2002,

3. The said Show Cause Notice was subsequently adjudicated by the
Lower Adjudicating Authority vide his impugned Order-in-Original dated
08-03-2017 wherein he held that Caps and Closures cannot be termed
as “inputs” since they were not used directly or indirectly in or in relation
to manufacture of final products. Further, the said caps and closures
were sold as such without undergoing any further process. Therefore,
appellants were not legally entitled to charge and collect Central Excise
duty thereon however they have collected the same. Therefore, he held
that said amount is recoverable under Section 11D(3) of the Central
Excise Act, 1944 but since the same has already been deposited
therefore no interest is payvable, However, he imposed penalty on the
appellants equivalent to the amount of confirmed demand under Rule 25
of the Central Excise Rules, 2002 read with Section 11AC of the Central
Excise Act, 1944,

4. Being aggrieved with the impugned order the appellants have filed
the present appeal on the grounds that this is a periodical Show Cause
Notice and the earlier order on the same issue has been decided vide
Order-in-Appeal No. KCH-EXCUS-000-APP-075 to 078-16-17 dated
22.03.2017 wherein it has been held that the caps and closures meant
for bottles are composite part of the bottles and by showing bifurcated
value in the invoices does not alter the facts of the case to add that they
are engaged in trading activity and caps & closures are not parts of the
bottle to keep it out of purview of “inputs”. Therefore the caps and
closures are “inputs” for their final products and hence they have
correctly charged Central Excise duty and paid to the credit of
government. Therefore, Section 11D of the Central Excise Act, 1944
cannot be invoked in their case and consequently, no penalty under Rule
25 of the Central Excise Rules, 2002 read with Section 11AC of the
Central Excise Act, 1944,

5. The Central Board of Excise and Customs vide Notification No.
26/2017-C.E. (N.T.) dated 17-10-2017 read with Order No. 05/2017-
Service Tax dated 16-11-2017, has appointed undersigned as Appellate
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Authority under Section 35 of Central Excise Act, 1944 for the purpose of
passing orders in this appeal.

6.  Accordingly, personal hearing in the matter was fixed on 23-01-
2018 which was informed to the appellants vide letter dated 29-12-2017.
In response, the appellants vide their letter dated Nil received on 22-01-
2018 submitted a copy of the Order-in-Appeal No. KCH-EXCUS-000-
APP-075 to 078-16-17 dated 22-03-2017 and requested to decide the
matter. A personal hearing in this matter was held on 20-02-2018, which
was attended by Shri Ghanshyam Sheth, Partner of the Appellant firm
during which he reiterated the submissions already made in their

grounds of appeal.
Discussions & Findings :

T | have carefully gone through the entire appeal memorandum and
the oral submissions made by the Partner of the Appellants during the
personal hearing held on 20-02-2018. | find that the appellants have
deposited an amount of Rs. 6,099/- vide Challan dated 14-04-2017
being 7.5% of the confirmed demand amounting to Rs.81,319/-. Thus, |
find that there is sufficient compliance to provisions of Section 35F(i) of
Central Excise Act, 1944 and accordingly | proceed to decide the present

appeal.

B. | find that whole issue has been generated from the act of the
appellants wherein they have shown the prices of bottles and caps
separately in the sale invoices issued by them. This lead to the
conclusion by the department that they have traded the caps and
closures as no manufacturing activity was undertaken by the appellants
and it was a case of trading of caps and closures. Therefore, they cannot
charge and collect Central Excise duty under Section 3 of the Central
Excise Act, 1944, on caps and closures sold by them. | also find that in
this case suppression clause has been invoked to confirm the demand

and also penalty has been imposed on the appellants.

9.1  |find from the grounds of appeal filed by the appellants that they
are manufacturer of PET bottles and procured Caps and Closures from
other manufacturers on which they have availed CENVAT credit, thus
they have contended that the caps and closures were their “inputs” and
Just by showing the value of the caps and closures separately in their
invoice does not render the caps and closures outside from the purview

of inputs  since  their  function remains  the  same.

b
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9.2 | find that the appellants were served with another Show Cause
Notice, dated 0B8-08-2016 for the same period which is covered under
present appeal, for recovery of wrongly availed CENVAT credit on caps
and closures under Rule 14 of the CENVAT Credit Rules, 2004, The said
show cause notice was adjudicated by the Lower Adjudicating Authority
vide Order-in-Original No. 21/AC/Anjar/2016-17, dated 08-03-2017
wherein it has been held that the caps and closures cannot be termed as
“inputs” since the value of the same was shown separately in their
invoices. Therefore demand of wrongly availed CENVAT credit was
confirmed under Rule 14 of the CENVAT Credit Rules, 2004 and penalty
under Rule 15 ibid read with Section 11AC of the Central Excise Act,
1944 was imposed. The Appellants filed appeal No. 53/GDM/2017
against the said Order-in-Original and the same stands decided vide
Order-in-Appeal dated 16-03-2018 by this Appellate Authority wherein it
has been held that the caps and closures are their valid inputs and just
because they have shown value of the caps and closures separately in
the sale invoices does not lead to the conclusion that they are not valid

inputs,

9.3 [ further find that identical issue for the earlier period was a
matter of consideration before the Commissioner [Appeals-Ill}, Rajkot
and vide Order-in-Appeal No: KCH-EXCUS-000-APP-075 to 078-16-17
dated 22-03-2017, it has been held as under;

“f. The first and foremost fact of the issue is that caps and
PET bottles bought out from the market on which CENVAT credit
has been taken are duly assessed to at the ime of clearance
and duty has been paid by the appellant. This fact is not
disputed by the department, Further, it also put on record thal
PET bottles purchased from market are subjected to the process
af de-gating, de-flashing, cap alignment fitting, finishing, elc. to
make the product usable which again 5 not challenged.
Secondly, caps meant for bottles are composite part of a
container which can not be denied. Therefore, showing
bifurcated value in the invoice does not alter the facts of
the case to hold that the appellants are engaged in
trading activity and caps are not part of a Bottle to kept
it out from purview af the “input®....

llllllllllll

In light af the above decisions, I hold that as much as the
duty has been paid on the final products in which inputs was
used and the quantum of dufy paid on the final products is not
less than the credil laken on the inpuls, the whole exercise
therefore becomes revenue neutral and therefore no purpose will
be served in any of the action covered in the impugned four
arders”
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9.4 I find that the facts and circumstances of the case on hand
and the earlier cases arc same and identical, Therefore, | have no
hesitation in holding that the caps and closures are composite part of the
PET bottles cleared by the appellants, despite its value shown separately
in the invoices as per general practice prevailing in the industry. Thus,
they are valid inputs and since the caps and closures are their valid
inputs, they have legally collected the amount of Central Excise duty
from their buyers. Also they have already deposited the said amount of
Central excise duty collected from the buyers in the Government
account, therefore, provisions of Section 11D of the Central Excise Act,
1944 cannot be invoked in this case, Thus, in these circumstances | hold
that the demand under Section 11D ibid does not survive and therefore,
no penalty under Rule 25 of the Central Excise Rules, 2002 read with
Section 11AC of the Central Excise Act, 1944 can be imposed on the
appellants.

10. In view of the above discussions, | set aside the impugned order
and allow the appeal filed by the appellants.
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F. No. V.2/55/GDM /2017 A B ek
Place: Rajkot, x (LALIT }
Dated: 20-03-2018 COMMISSIONER, CGST & CEX, RAJKOT/

COMMISSIONER (APPEALS),
COST & CEX, RAJKOT

By Speed Post

To,

M/s. Calyx Containers,
Plot No: 221/222/234,
GIDC Phase -,

Anjar - 370 110

Dist: Kutch,

Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad
Zone, Ahmedabad.

2) The Commissioner, GST & Central Excise, Kutch
Commissionerate, Gandhidham.

3) The Commissioner, GST & Central Excise, Rajkot
Commissionerate.

4} The Assistant Commissioner, GST & CEX, Anjar - Bhachau.

5]  Guard File

)



