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$Eq-d-dT +irsr r€,/r.rb-t.i.g. (a-d.fi.) ft4i5 1s.1".1"1re t urtr ce *6 mfufl yrilr s.

"e/?.?b-\rs.fr. Eaia re.tr.t"rb t rrwq fr, ,fr dR-d rr{rrq ,3nrl.rd , +a-q qE qd Q-dr w
sitr r.qrq ef6 ,{rf,+t-c +} l*.a simA+q rssu fr qrrzg, irffq E-gr< er6 3rfrfr{q rquv 6I

tlrtr 3e + 3iilrta cJ ffr rrg 3rfid'i + [<Bt fr sflter crft-d +-ri t r*q t sfi-a yrQqrft +' w
fr fr{+d fr-qr aqr t.

In pursuance to Board's Notification No. 2612017 -C.Ex. (NT) dated I7.lO.2\7 read
with Board's Order No. 05/2017-5T dated 16.11.2017, Shri l,alit Prasad, Commissioner,
Central Goods and Service Tax & Central Excise, Rajkot has been appointed as Appellate
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of
Central Excise Act, 1944 and Section 85 ofthe Finance Act, 1994.

3Fl{ 3n*Er/ F -{f,d 
qr?Itrd/ 3clqt{d/ sdr.rfr nrqra, idrq 5fl|.( ljffi/ t-4mt, rcere / dr44rR

/ 4rfrin+t d-dRi J.nfrft-d arft"qd 3narr t qffa: 7

Arising out of above mentioned OIO issued by Additional/Joint/ Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham :

}Iftfifi'at & cffir 6r arq (Id trf,r /Name & Address of the Appeuarts & Respondent :-

M/s Calyx Containers, Plot No. 22112221234, GIDC Phase - I ,AaJar Kutch
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(A)

(i)

{s^ 3nal(3fif,} €- EqE'd +tS qBa ffifuo dfih d- 3q"q-+d qrffi / rrfuflu1 fi sqar
rr{ra arw s-{ {liF-dr Ht/

#fnti::i*"tff+ff.0 
bv this order-in-Appeal mav file art appeal to the appropriate authority

$-ar l1a ,+ffq rflra aI*F aq +dr6{ Jrqd-q an-qrfu-fi{ur + cfr 3rff,, affiq ricr ef6
sfufrta.,te44 fr qrr'3sB fi 3td?td tzi fu;a nfrfrsrq, 199a €r qrur 86 + 3i,irtdffiBa a+r fir ar sm-fr t t/
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35E! of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

a"ff-+aq {ai+-d t saFtra $efr qra-il fiqr EIrq, Affiq racrd;r 11-6 lti d-cr+T 3rq-trq
arqrfr-frfr fir tualc q-d, iE d+ a 2, JrR. +"H, il$ frFff, 6,) 6r"ilfr srBq ir -

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.

5ct+-d cBq l{a) d qarr rR' 3r+dt * rramr e}q €rft 3rffd $7n el6, ffiq reqrq qrffi qd
€-dr+a $ffiq a . ^fu6{ur^&lu) 

ffr cFn-q stfq fifu+r, , dktrq" iln, ildqrfi srda'3rsrdr
3r6ff{rdE- 3c""tq .6t 61 ;Irfr ErB(' l/

fo,t!.e Wesl.region4l bgnch of Customs,. xciqe.& ge^ry1cg.fa; Appellare Tnbunal (CESTAT) ar.
2nd l.'loor, tshaumali Bhawan, Asarwa Ahmeda bad -380016 in 6dse of appeals other than as
mentiondd in Dara- 1(al above
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(iii)

(B)

afdrq;qrqrQ-+Tur S'raw rifrs qrad +-{i h R(r ABtq tacr ?16 1rfi-41 liils-4l{ff, zoot,
t ffqq o e ]iilJrd Bnrlftd E;r, ,r} tq* ee-e *} qR cM rr a* frqr arar urfrv I f;rA t
srfi t 6Ji rro cfr + gIeJ, il6r rflr( sr6 ffr iia ,eqrs fit qfirr 3ik rlrilr rrqi ratar,. sq(t s
ars qr jst ;6-q, 5 arrr tcq qr 50 tro w(t dqt rei?ir 50 c rq sqq t 3{fu6" t d rqet:
1,000/- sq+, 5,000/- dqi 3r:kn 10,000/- trt mr Fn/rft'a;rarr rf6.fr qfr €crd +tr ftqiR-a
al6 ;6r ariara, *im-a aqdrq ;qTqrie-6{"r 6r ensr * f,6rda. {BErt t alrr t ffi st
ffif,6 f{ + +6 rqrr srfr W+? d'6 gFFc ddm F6-qr dmr qrB(' r fldfud grrc 6r sld?nd,

d-+ 6t rs snsr fr dar Ert6r' il6 ,HEifud ]Ifien ;qiqrfu+rur 6r ernn Rrd t t erara"vrftr
(e 3fii{) fi frq 3niaa-q-d t firer 500/- wr, +r fitfft:a T6 srr rrar olm t/

The anneal to the AoDellate Tribunal shall be filed in ouadruolicate in form EA-3 / as
orescriBed under Rul'e'6 of Central Excise lAnoeall Rules.' 2001 'and shall be accompanied
hsainst one which at least should be accbftbanied bv a fee of Rs. 1.000/- Rs.5O00/-,
R6. 10.000/- where amount of dutv dema nd / inferest / peialtv / refu nd is upto 5 Lac.. 5 Lac'to
5O Lab and above 50 Lac resoec[ivelv in t]ie form cil cross-eil bank draft in favour ofAsst.
Resistrar of branch of anr nominated oublic sector bank of the place where the bench of ant
nofrrinated oublic sectof bank ol the' olace where the bench of the Tribunal is situated.
Aoolication inade for srant oI star shall be accomoanied bv a fee of Rs. 500/-.
yqiH-q ;qrqfiQ-6-{uT + saH 3rfid, fnad 3Tt-Ilfi{4', 1994 +'l qru 86(1) fi 3rdJla €-dr6T

fM, 1994, t F-+a 9111 }, a-ea Fruttra crd s.T. s * qR cmi ,i frr ar sli?fr a?i rsh
fl?r frs nr&r t fucs Jfr-f, fr at d, 3q.fir qF rmr *:ddrd 6t (rdd't u-+' cF c-qrB-'d

dfr ilB(r) 3it{ ifrA t rq S zrq (r+i cfr fi €Fr, d-6T $-dr+T ff atar ,qra 6r afa 3ltr d"nqr
rrqr ilslar, sc(r 5 drg qr 5tr$ 68, 5 FIrg 5q(r qI 50 ilrg sc(r -fr 3{tr-4l 50 druI scq t
nfr'+'6 6 s-fir: 1,000/- sq$, 5,000/- sqt 3remr 10,000/ rqt +r frqtfoa srTr af6 ffr cF

arq t Gffi cfr sdffia-+ et{ fr d-6 rsqr drft turft-d d'+' grrc (dRI fuqr rrdr qGq t {iiea
gFrc 6r slrkna, d'+ 6r rs arlgr fr 6EiT qrG('d6i ,i.ifu'd 3lfrtrq ;qqfu+Tur 6r tnin Rra t t

erara nr&r (€ 3n-$ fi fil('3{lt{d-q{ + {Fr 500/- 5c(' 6r frtliftd 116 ;II rsar fin tl

The aooeal under sub section lll of Section 86 of the Finance Act. 1994. to the Aooellate
TribunAl Shall be filed in ouadiublicate in Porm S.T.5 as orescribed undei Rule 9t l')'of rhe
Service Tax Rules. 1994. aird Shall be accomoanied bv a cbov of the order aooealed hsainst
{one of uhich shall be cirtihed coovl and should be "accom'rianied br a fees'of Rs. lU00l-
ivhere the amount of service tax &'ihierest demanded & penaltt levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & inleresl deman-'Ced & penaltv levied is more
than five lal<hs but not exceedins Rs. Fifty Lakhs, Rs, 10,00Q/ where the a-mount o[ service
tax & interest demanded & oenSllv levieil is more than llft\' Lakis ruDees, in the form of
crossed bank draft in lavour of t h"e Assislanr Resislrar of the bench of nominated Public
Sector Bank of the place uhere the bench of Tri5unal is situated. / Application made for
grantofsla\ shall be'accompanied bya feeof Rs.500/-.

(i) Baa 3{8ft-{a, 1994 6I trRr 86 ffr sq-?rrm} (2) t-d (2A) fi 3iaetd d 61 qfr 3rfril, t-d'rn{

f;it+qErfr, 1994, + Eqa 9(2) ('d 9(2A) fi rea Fmfft-a cq.{ s.r.-7 it 6r or {rtrfr (,ii re$ glq

Jrq+d. +drq riqrd are6 3rrdr 3{r.{f,d (3IfrO. adq raqrq sJ6 rqRr crfod vriet fr cfrqi
€-d-rd st (tdA t (rm c'fr c-4Tfr-d dfr qrfd\') iik :n 

"++a 
{dRr s6r{6 3{EltftI 3flcfi 3qlzrfd

+ffiq 3.cr( erc.F/ Q-dr"fl, 6t 3{ffiq;qqfi}-+rq 6i ila-{d CJ 6{? 6r fr{ar i} srd 3nerr fr
cfr sfr HFr fr;sdrd 6{fr &fr r /
The appeal under sub section (2) and (2Al of the section 86 the Finance Act 1994, shall be
Iiled ih'For ST.7 as prescribed uirder Rule 9 (2) & 9(2A) of the Service Ta-x Rules, 1994 and
shall be accompanied bv a copt of order of Commissioner Central Excise or Commissioner,
Central Excise lAppeals)'(one rif which shal] be a cerlified copy) and copy of thc order passed
by rhe Commiisj,iner 'aLthorizing the Assistant Commissiorier or Deiruty Commissi6ner ol
Central Excise/ Service Tax to file1he appeal before the Appellate Tribunal.

(ii) S*n t1o, tffiq JiqrE ?fo"r q?I tdFfi u{r&q qrfuqt{ur (M) fi cfr 3iffit fi qrq-d t"affiq
r..rrqirm. vfrF-qq 194'4 ffr qrcr 35qrr fi :rd/rd, d fi tsatrq srfrfucq, 1994 ffr trrr 83 &

liaa1,d 
-e-d.r6{ +} fr mq fiT T* t, {fl 3Tra?r fi cft 3ifffq crfr6-{"T g' 36-6 +rd TrrRI 3i!rE

al6/t-{r 6{ ar4 fi 10 cfurd (10%), d-q q'l?T ad qat-dr ffi t, qr aatar, a-E i'-ae ral-ar

dqrfta t, 6r tdil-d l+-qr dR', E?rfr B' {s trRT + fua;rqr fu dri a*t :rSRd trq nfti rs
6'Sg qq(r t aff+ a 5|1

idrq rcqr( er6 (rd d-ilrtr{ t 3ldrtd "ql?T Bv arq elc.6' fr ft-a mB-a t
(i) rrRr 11 s * +iaira rrs
(ir) He +qr 4I ff 4+ rrkl {rtrI
(iii) ffie w{r fiffi t ft{ff 6 * 3iillrd iq r+q
- d?r{ T6 t+ 5e trrr * crdtnf, ffia 1u. z) Erfuftqs 2014 + 3ili?T t $ F;lfi afft'q
e'Tft6r't t {JTcr ftERrri-fr Frrrd 3rS a?i 3Tff, *t aq +ff ilntl

For an apoeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act. 1994.
an aooeal asainst lhis order shall lie before the Tribunal on pal'ment of 10qo ol lhe dut\'
;lj;Li,i;,i *?i.i. a.iivi,ior-n una pinrtiv are in dispule. oi p.niiry, where penalty alone isiir
dispute. provided the amourit olpie depbsit payable uould be subject to a ceiling of Rs. 10

Crores,' 
Under Central Excise and Service Tax, 'Duty Demanded" shall include :

{il amount determined under Section 1 1 D;
iiit amount of erroneous Cenvat Credit taken;
iiiil amounl oavable under Rtlle 6 of lhe Cenvat Credit Rules

.r-ula.d further'tliat the nrovisions of this Seclion shall not appl] to lhe sla]
application and appeals pending before anv appellale aulhorily prior to the commencemenl of
the Finance (No.2) Act. 20 I 4
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(c)

(i)

(ii)

(iii)

(iu)

grGI Istir'rt oi trrftrq grira :

Revision aoolitation to Government of India:
gfl Jnelr #r c-frfitTET qrfumr ffifu'd qrqdl fr, ffiq rcqE ll-m JEFca. 1994 SI q{r
35EE + cqq tidfi + 3{d-itd 3ff{ gfud, elrld s{6rr, q'nttlcT $Tf{d f,6r9, fucd rrr*q, rr+e
ftsfl?T, d?fr dG-d:*{d frq sffiq, sF( 4ret, a$ ftafr-riooor, 6i t+-qT arar qiGqr I
A revision aonlication Iies to the Under Secretarv. to the Covernment of India. Revision
ADolication Uhit. Ministrv of Finance. Denartmei{ of Revenue. 4th Floor. Jeevan Deeo
B'uildins. Parliament Stre"et. Ne'*' Delhi- I 10001 . under Section 35EE of the CEA 1944 ih
respecttfthe following case,'governed bv first prriviso to sub.section (l)of Section-358 ibid:

qfr qrd fi E;$ a-+'gra t arrn fr, sfl {6srfr G;fr qrs +} ffi +rrsri t rsru eF + qrrrrqd

t etna qr ffi 3+q 6rsri qr fr-r ffi-t'+'src( {6 t ffit eisr q-d crrrrrrd t Eltra, qt ffi
am arr fr qr er-sRur * qra * r+rFF{ur fi ftia. ffi s;r{!iri qr fuft elET{ 116 S qrd t r+sra
* qr*id fr'rl
ln case of anv loss of soods. where the loss occurs in transit from a factory to a warehouse or
to another fdctorv or Trom one warehouse to another durins the course 6f processins of the
goods in a wareh6use or in storage whether in a factory or ina warehouse

eTrrd + dr6{ Eifr rrE qI et{ +} F-qia 6{ G qra *, EMq fr rcra wt srd q{ fit rrt
ido rcqrd T6 fi g. (ftic) fi a.rq-a fr, fr effia * er5r ffi uq,ir *l 6i Md #I aT'e Hl

ln case o[ rebate ofdutv of excise on soods exoorted to anv countrv or lerrilorv outside lndia
of on excisable materidl used in the"manufatture of the-goods ri,hich are eiported to any
country or territory outside India.

qft lrcre ?16 6r e1+drr ffi( fufi sT[d + Erfl. ilcrd qr sldrd +] ara Frqta f+-qr rrqr tr I
ln case o[ g"oods exp'orted outside India export to Nepal or Bhutan, without pavment ol duty.

{trfin-d' rflrE * i.qrq;r rrF6 t slrrdra t. R!'d g{A Atfrc fls 3rfrA-{q ad ${S ER'd
+firTaf }, irf,.r qrq ff 4{t sik tt vr*r ril 3rr-ryd"(lrfr-d) +-rsRr fucE vPiB-qq (a z),

1998 Er trrtr 1og t rqnr B-+a ff 4g drft@ $erdr {qrqrfrfu q{ qT Erd fr qlta l+('eTq ttl
Credil of anv dutv a owed to be utilized towards Davment of excise dutv on finat producrs
under the oiovisiSns of this Act or the Rules made there under such order is oasse'd bv the
Commissioher (Appeals) on or after. the date appointed under Sec. 109 ot the Finallce (No.2)
Act, 1998.

rctrd 3ni{d ff d cfr'qi q.r{ Ti@r EA-s fr, ;n ff Arffq 3rqrda al*F (vfra) F-q-qr+dr,

200r, +'F-cq s fi 3id?td fr'frfrq t, fs snhr + dEq"r fi' 3 qro fi iidald fi affi qIGq 
t

Jcti-f,d 3Tri{d + fl?r ryd vrilr E nfia $ricr fi d cF-qi Fdrd SI drfr ErF(rt sTrr & Adrq
r.crE ?fffi srfrE-+q, toa+ ff ql{r 35-trtr t rca Bqi'R-a sl6 €I 3ril{fi t unq * dk qr

TR 6# ctr Hdrd ffI arfi qrB('r I
The above aDDlication shall be made in duolicale in Form No. EA-S as specified under Rule. 9
of Central Eicise lAooealsl Rules. 2001 nithin 3 months from the date on which the order
sousht to be aooedled asaihst is communicated and shall be accompanied bv two copies each
of tEe olO antl'Order-l -ADDeal. lt should also be accomoanied bi a coor- of TR-6 Challan
evidencing payment ol" presiiibed fee as prescribed under Section 35-EE oIllEA, 1944, under
Major Head of Account.

qafuroT 3ri{;r * srq ffifua frtrika strr+ ff 3rffq?t fi arfi EG(' r

ftf r*ra r.r*r (16 arrur Fqi qr rs$ 6q fr a sq-t 200/- ;Fr srrrf,rd fuqr ilr' 3i1T qft €drd
r{.q $F drs Ftri t;qg 6 A sqq l00o -/ t6I 8I4?IFI fuqr afr r

The revision aoplication shall be accompanied "by a fee ol' Rs. 200/- where the amounl.
involved in Rupdes One Lac or less and Rs. 1000/: where the amount'involved is more thart
Rupees One Lat.

qft w vr*r * r$ ra vrht or sqrlst H d rAa. {d Jlrear $ Rv r1a'6r ryrdrd. 3rr$rd
* g ft;+ orar qrf&i fs dtzr + dd W at fi fr@r ,iff sflri t E{i d frT qqftft fiqftq
rqrfuoruT +t t'o nfia qr +ifi-q s{6R St rt+ yriCa fl+rqr arar t I / In case, if the order covers
various numbers o[ order- in Orisinal. fee for each O.l.O. should be paid in lhe aforesaid
manner- not withstandins the fact"thai lhe one aooeal lo the Aooellant Tribunal or the one
application to the Centralrcovt. As the case mav be.'is filled to avoid scriptoria work if excising
Rsl 1 lakh fee of Rs. 100/. for each.

{renwltfua Rnqlirq ar6 3{frG-{q 1975. + r+gfi-r t }I;IEr{ mr vrirr t's FIJrfr 3n*r fi
cfr q{ ftqiR-d 6.50 &t 6r -qrqr q qrffi ftfr-c"diT dar sTGr'r / ^

One coov of aoolication or O.l.O. ad the case mav be. and the order of the adiudicatine
authoritri shalltear a court fee stamo of Rs. 6.50 aS orescribed under Schedule-l ii terms oT
the Couit Fee Act.l975, as amended.'

fiqr sr6, idq r.cr ?f6 (rd t-dr-6{ nqdrq alqfr-+{uT (6rq Efu) l1ilqqradt. 1982 fr dffif,
aE 3{* fldfrra ffErdt 6Y €fufr"d 6r} Ern Mt fi sitr at eqra 3fl6ft-d fr-sT ilrdr tr /
Attention is also invited to the rules coverins these and other related matters contained in the
Customs, Excise and Service Appellate Tribu-nal (Procedure) Rules, 1982.

lvl

("i)

(D)

(E)

(F)

:.E 3iffiq cTffi 6t Jq-d drfuf, ffiA $ ;diift-d aqrq-6, fr'qd 3lk nd-ddfi-crdrnd fi fr(',
Jfifl?tr Fde{?fl-s ddqr{d www.cbec.gov.in +t es €-fri H I /
For the elaborate. delailed and latest provisions relating, lo liling of appeal lo the higher
appellate authority, the appellant mav reIer 1o lhe Deparlm"ental website 11ld\rbeq.CAr.l1

(G)



Appeal No: 551 GDM l2ol7
Appellant: Calyx Containers.

:: ORDER.IN.APPEAL::

Being aggrieved with the Order-in-Original No.

22lAClAnjarl2016-17 dated 08-03-2017 (hereinafter referred to as

"the impugned order"f passed by the Assistant Commissioner, Central

Excise, Division-Anjar (hereinafter referred to as the ,,Lower

Adjudicating Authority,f , M/s. Calyx Containers, plot No:

221 12221234, GIDC Phase-I, Anjar (Kutch) (hereinafter referred to as

'the appellants") have filed present appeal.

2.1 The facts of the case are that the appellants are manufacturer of

PET bottles and clear the same on payment of Central Excise duty at

appropriate rate. Upon scrutiny of ER-3 returns for the period from July,

2Ol4 to December, 20 15 and from the information submitted by the

appellants vide letters dated 01-12-2015 and 16-02-2015, it was found

that they had manufactured and cleared PET Bottles falling under

CETSH No. 3923 3090 and paid Central Excise duty at appropriate rate;

that they availed CENVAT credit of Central Excise duty paid on inputs,

capital goods and Service Tax paid on input services, under CENVAT

Credit Rules, 2004; that they had purchased Caps and Closures from the

open market and availed CENVAT credit of duty paid on it by treating the

same as "inputs" for their Iinal products i.e. PET bottles. It was also

found that they had cleared caps and closures by showing it separately

in the sale invoices.

2.2 Since caps and closures were not used in or in relation to

manufacture of final products by the appellants therefore, the same

were not "inputs" as defined under Rule 2(k) of the CENVAT Credit Rules,

2004. The appellants have purchased various types of caps and closures

and the same were sold without undergoing any process therefore it did

not amount to manufacture as per Section 2(f) of the Central Excise Act,

1944. Accordingly, the appellants were not eligible to charge and collect

Central Excise duty under Section 3 ibid in respect of these products.

However, the appellants had charged in their invoices and collected sums

representing dug of Central Excise amounting to Rs.81,319/- without

any authority of law during the period of July, 2OI4 to December, 20i5.

Thus, the amount of Rs. 81,319/- collected as Central Excise duty, by

the appellants on the goods which were not manufactured by them, was

required to be appropriated under Section 1lD of the Central Excise Act,

1944. 1

\p
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Appeal No: 55/cDM/2017
Appellant: Calyx Containers.
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2.3 Accordingly, a Show Cause Notice dated 08-08-2016 was issued

to the appellants proposing demand/ recovery of the said amount of

Rs.81,319/- under Section 11D of the Central Excise Act, 1944 along

with interest. It was also proposed to impose penalty under Section 1 lAC

ibid read with Rule 25 of the Central Excise Rules, 2002.

3. The said Show Cause Notice was subsequently adjudicated by the

Lower Adjudicating Authority vide his impugned Order-in-Original dated

08-03-2017 wherein he held that Caps and Closures cannot be termed

as uinputs" since they were not used directly or indirectiy in or in relation

to manufacture of final products. Further, the said caps and closures

were sold as such without undergoing any further process. Therefore,

appellants were not legally entitled to charge and collect Central Excise

duty thereon however they have collected the same. Therefore, he held

that said amount is recoverable under Section 11D(3) of the Central

Excise Act, 1944 but since the same has already been deposited

therefore no interest is payable. However, he imposed penalty on the

appellants equivalent to the amount of confirmed demand under Rule 25

of the Central Excise Ru1es, 2002 read with Section 11AC of the Central

Excise Act, 1944.

4. Being aggrieved with the impugned order the appellants have filed

the present appeal on the grounds that this is a periodical Show Cause

Notice and the earlier order on the same issue has been decided vide

Order-in-Appeal No. KCH-EXCUS-OOO-APP-O7S to O78-16-12 dated

22.03.2017 wherein it has been held that the caps and closures meant

for bottles are composite part of the bottles and by showing bifurcated

value in the invoices does not alter the facts of the case to add that they

are engaged in trading activity and caps & closures are not parts of the

bottle to keep it out of purview of "inputs". Therefore the caps and

closures are "inputs" for their final products and hence they have

correctly charged Central Excise duty and paid to the credit of

government. Therefore, Section l1D of the Central Excise Act, 1944

cannot be invoked in their case and consequently, no penalty under Rule

25 of the Central Excise Rules, 2OO2 read with Section 1 1AC of the

Central Excise Act, i944.

5. The Central Board of Excise and Customs vide Notification No.

26l2OI7-C.E (N.T.) dated 17-10-2077 read with Order No. 05/2017-

Service Tax dated 16-11-2017, has appointed undersigned as Appellate

/L-\o
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Authority under Section 35 of Central Excise Act, 1944 for the purpose of

passing orders in this appeal.

6. Accordingly, personal hearing in the matter was fixed on 23-01-

2018 which was informed to the appellants vide letter dated 29-12-2017 .

In response, the appellants vide their letter dated Ni1 received on 22-Ol-

2018 submitted a copy of the Order-in-Appeal No. KCH-EXCUS-OO0-

APP-075 to 078-16-17 dated 22-03-2017 and requested to decide the

matter. A personal hearing in this matter was held on 2O-O2-2O18, which

was attended by Shri Ghanshyam Sheth, Partner of the Appellant firm

during which he reiterated the submissions already made in their

grounds of appeal.

Discussions & Findines :

7. I have carefully gone through the entire appeal memorandum and

the oral submissions made by the Partner of the Appellants during the

personal hearing heid on 20-02-2018. I Iind that the appellants have

deposited an amount of Rs. 6,099/- vide Challan dated 14-O4-2O|T

beingT.Soh of the confirmed demand amounting to Rs.81,319/-. Thus, I

find that there is sufficient compliance to provisions of Section 35F(i) of

Central Excise Act, 1944 and accordingly I proceed to decide the present

appeal.

8. I find that whole issue has been generated from the act of the

appellants wherein they have shown the prices of bottles and caps

separately in the sale invoices issued by them. This lead to the

conclusion by the department that they have traded the caps and

closures as no manufacturing activity was undertaken by the appellants

and it was a case of trading of caps and closures. Therefore, they cannot

charge and collect Central Excise duty under Section 3 of the Central

Excise Act, 1944, on caps and closures sold by them. I also find that in

this case suppression clause has been invoked to confirm the demand

and also penalty has been imposed on the appellants.

9.1 I find from the grounds of appeal filed by the appellants that they

are manufacturer of PET bottles and procured Caps and Closures from

other manufacturers on which they have availed CENVAT credit, thus

they have contended that the caps and closures were their "inputs,, and

just by showing the value of the caps and closures separately in their

invoice does not render the caps and closures outside from the purview

of inputs since their function remains the same.
1

I

il
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9,2 I find that the appellants were served with another Show Cause

Notice, dated 08-08-2016 for the same period which is covered under

present appeal, for recovery of wrongly availed CENVAT credit on caps

and closures under Rule 14 of the CENVAT Credit Rules, 2004. The said

show cause notice was adjudicated by the Lower Adjudicating Authority

vide Order-in-Original No. 21lAC/Anjarl2016-L7, dated 08-03-2017

wherein it has been held that the caps and closures cannot be termed as

"inputs' since the value of the same was shown separately in their

invoices. Therefore demand of wrongly availed CENVAT credit was

confirmed under Rule 14 of the CENVAT Credit Rules, 2OO4 and penalty

under Rule 15 ibid read with Section 1lAC of the Central Excise Act,

1944 was imposed. The Appellants Iiled appeal No. 53/GDM/2017

against ttre said Order-in-Original and the same stands decided vide

Order-in-Appeal dated 16-03-2018 by this Appellate Authority wherein it

has been held that the caps and closures are their valid inputs and just

because they have shown value of the caps and closures separately in

the sale invoices does not lead to the conclusion that they are not valid

inputs.

9.3 I further find that identical issue for the earlier period was a

matter of consideration before the Commissioner (Appeals-Ill), Rajkot

and vide Order-in-Appeal No: KCH-EXCUS-OOO-APP-O75 to O78-16-17

dated 22-03-2017, it has been held as under:

"6. Th-e first and foremost fact of th-e issue is tLmt caps and
PET bottles boughl out from tLLe market on uthich CENVAT credit
has been taken are dulg assessed to at the time of clearance
and dutg hns been paid bg the appellant. This fact is not
disputed bg the department. Further, it also put on record that
PET bottles purchosed from market are subjected to the process
of de-gating, de-Jlashing, cap alignment fitting, finishing, etc. to
make the product usable wltich again is not challenged.
Secondlg, ccrps flBant for bottles are composite part of a
container which ca,n not be denied. ThereJore, shouting
biJurcated aalue in the irutoice does not alter tlu facts ol
the ca.se to hold that the appellants are engaged. in
tradlng actitritg and caps are not part oJ a Bottle to kept
it out Jrom purtieut ol the ninputu....

In tight of the aboue decbions, I tLold that as much as the
dutg Lns been paid on the final products in uhich inputs utas
used and th,e qtmntum of duty paid on the final products is not
less tLLan the credit taken on the inputs, the whole exercbe
therefore becomes reuenue neutral and therefore no purpose utill
be serued in ang of the action couered in the impugned four
orders"

ta
V
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I frnd that the facts and circumstances of the case on hand

earlier cases are sarne and identical. Therefore, I have no

hesitation in holding that the caps and closures are composite part of the

PET bottles cleared by the appellants, despite its value shown separately

in the invoices as per general practice prevailing in the industry. Thus,

they are valid inputs and since the caps and closures are their valid

inputs, they have legally colrected the amount of centrar Excise duty
from their buyers. Also they have already deposited the said amount of

central excise duty collected from the buyers in the Government

account, therefore, provisions of section 11D of the central Excise Act,

7944 cannot be invoked in this case. Thus, in these circumstances I hold

that the demand under Section 11D ibid does not survive and therefore,

no penalty under Rule 25 of the central Excise Rules, 2002 read with

Section 1lAC of the central Excise Act, 1944 can be imposed on the

appellants.

10. In view of the above discussions, I set aside the impugned order

and allow the appeal filed by the appellants.

F. No. V.2/55lcDMl2Ot7
Place: Rajkot.

Dated: 20-03-2018

(LArrT PRASADI

COMMISSIONER, CGST & CEX, RAJKOT/
COMMISSIONER (APPEALS),

CGST & CEX, RAJKOT

BvSt,eed Post

To,

M/s. Calyx Containers,
Plot No: 221 12221234,
GIDC Phase -I,
Anjar-370 110
Dist: Kutch.

Copy to:
l)

"* a\>)

9.4

and the

2)

3)

4)

The Chief Commissioner, GST & Central Excise, Ahmedabad
Zone, Ahmedabad.
The Commissioner, GST & Central Excise, Kutch
Commissionerate, Gandhidham.
The Commissioner, GST & Central Excise, Rajkot
Commissionerate.
The Assistant Commissioner, GST & CEX, Anjar _ Bhachau.
Guard Files)


