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Passed by Shri Lalit Prasad, Commissioner, Central Goods and Service Tax & Central
Excise, Rajkot

3rfu"Frdr gqr rq/lotts-t.i.g. ((rd.&.) ftar+ tu.t..r.tu * gnr qd dlg 3fifu-+r gnllt q.

oe/?.rb-\rg.ff. f{dr6 ?€,.t?.?.?Le *:r+grur fr, ,fr dfr-d c-srq ,$rrrf,d , t-ftq dq ('E tdr 6{

rltr *qre aJe"F,{rfr*td +t fi'.a nft}F-+q tqqs fir qRrlg, i'frq tacr( ela nfufi+r tsvu St

uRr 3e S 3iildid e-S fi ?r+ 3{ffi + E;Esi *:ri*r qrft-a rr* t llsq t rtfi-e crBqft * sc

n' fr-{f,d l*-qr rrqr t.

ln pursuance to Board's Notification No. 2612017 C.Ex.(N1') dated 17.10217 read

rr,ith Board's Orcler No. 05/2017-S'I' dated 16.11.2017. Shri Lalit Prasad, Com'nissioner,

Central Goods and Sen'ice Ta-r & Central Excise, Ilajkot has been appointed as Appellate

Authority for the purpose of passing orders in respect of appeals filed under Sec'.ion 35 of

Central Excise Act. 19'1'1 and Section 85 of the |inance Act, 199'1

3rw 3Il -q"Fd/ u.Tfld flqfdl Sglqfdl Fdr{+ 3?qrq EFI tdrs{ {M+]z / 3I;;rrR
r :intur*r ra.ni swftfua orfr"qa natt t. qffia:
Arising oui of above menti'ned OIO 

-issued b]' Additional/ Joint / Deput)' / Assistant

Commissioner, Central Excise / Sen'ice Tax, Rajkot i Jamnagar / Gandhidham :

3r+fr6dt & cffi 6I aT}I (rd gilT /Name & Address ol the Appellants & Respondent :

M/s Calyx Contaiuers, Plot I{o. 22L12221234, GIDC Phase - I 
'Anjar 

Xutch

(A)

gs }na?r(3rfifl S -{Ffd 6fg .qBa ffifu'a at* d 
=q+ra 

crffi / crB6{r'r * {J{si
nqrd ilw 6T q?F?rT 6ti
Arrl pe,rqgn aggrier ed l-l thrs Orrler irr-Appeal mar lilc an appeal to lhe appropriale aulhor itr
rn the tollowlng $a\'.

d]ar ?r".F adrq rcqrd af6 ud t-Ersr Jffiq ;?Trarfr-+-{uT t sF 3rtf,. #dlq ier{ qr6
xftffia ,is+; fi ,rm':se * :rraia t'+ B;a vfuG'qq, tgg+ 6I trro so fi 3rd?id

ffifua srr6 6I dr sfrfr t r/

Appeal to Customs, Excise & Sen'ice Tax Appellate Tribunal under Section 35U of CEA, 1944

/ Under Section 86 of the Finance Act, 199'l an appeal lies to:-

d-d-fi{uT qEqird S lrreFua sefi ffrrd $Er etc<F, fi;fiq 3?qrad al6 ezI tEr6{ }qdrq
;qr"tft6{& 6r ftslq srd, -Fc .ot+ a 2, irr{ t trJ{, ill Ecfi, +t fiI'drff qrB(, l/
The special ben"h of ( usloms. l-xcise & S,'r\ i( (' Ta\ Appellate Tribtrnal crf Wcst Bl,,,ck Nu. 2.

R.K Puram, Neu Delhr in all matters lelating to classification and valuation.

Jctfld cRidd t(a) d ildru rv r{fid] fi lmra e}q €eff 3r$:fr fisr qt6. 4rftq Lqrs sl6 ('d

tdr6{ 3rffiq ;?Ilqre-flnT {RR?.) fr cPTq etfiq frft-6r, , qfdrfiq- ild, d-il4rfr 9rdf 3r€r-dt

irEaETdrE rl""tq # 6t 3Tfi aTf61' tl 5

To the West regional hen,'h o[ Ctrstoms. Excise tk Selyrcg'l ax Appellatg Tribunal (CESTA1 ) at.
2,',r Floor, Bhalmali Bharrarr, Asanra Ahmedabatl-3800lL, in iase of appeals oiher than as
mentiondd in para- 1(a) above

(')

(ii)



l1\

(ii1)

(B)

(i)

(ir)

Jfifrq ilqft-fluT + nqET 3{q-d cri|a 6rA + R\r ar#q racrd el6 1rfi-a1 1l;ffi. zoot.
fi F-+q o t 3rd?td Fftjlf{d B-q rrd -qqr 

EA-3 +T qR cFai r E3 ftrsT amr ufrv I F-+} 6
E;ff t 6q t'+ cft * {rpr, il6r 3iqE ar6 *r qBr ,eqrs fit fliry 3lk drllztt ,RIT rdrar, sq(' s
ars qr rg$ 6F, 5 drtr {cr. qr 50 tro rq(' FF 31zftii 50 drs dcq S 3rft'6" t at rryr:
1,000/- sqt, 5,000/- $ri 3rrdr 10,000/- rqt or Fqtfra -r+n RI6 fi qft €drd *tr Fqift-a
qv6 ;Fr srmTa, [dB'd ntrm ;qslfu+lur Sr rnsr + u6rd6 {Bgd|{ + arc t ffit e{t

ffid-+' #{ t d-fr ram arfl tuTfra d6 grrc {dnr fuqr srar qrB(' r rkifud grqd 6r slaara,
il+ *r rg srsr * ilfrr ErFq J-6T FdE-d ytreq ;qrqrfu-filT ff srn{r Rrd t r +wra'yr}er
(Ft 3frf0 t ftq J{rt{a-q{ + snr 500/- w('6T Aqlft-a Ta aq1 orar dm rl

The aoneal to the ADDellale Tribunal shall Lre liled in uuadruolicate in form EA'.] , as
orescritred under Rulb'6 of Central Excise {Aooeall Rulesl 2001'and shall be accomoanied
against one rvhich at Ieast should be acr c,rhbanied br a fee of Rs. 1.000/- Rs.5b00/..
R"s. I0,000/- uhere amount of dutr demand/inl'eresl/penall\ /re[und is upto 5 Lac.. 5 Lac to
50 Lac and above 50 Lac respeciivelr in lhe form cif crossbd bank draft in lavour of Assl.
Resislrar oI branch oI anr nominalet] public seclor bank of the place u here the bench of anr
nofirinated nublic setror balk ol thrj olace where the bench'ol the Tribunal is situated.
Application inade for granl o[ sla\ shall be accompanied br a lee of Rs. 5O0/ .yffiIq ;qrqrtrl6{ur fi srar 3{ql-d. fa?a xtt}l+{fr. r 994 d,'r tlr{r 86(1) + ,rEda €dr6{
fiir+qdl-dt, 1994, + F-{fr 9(1) * 66a Fruifua crd s.r. s * qR cM fr St ar si;afr trE rs+
H?r Bfr ilesr fi fr'86 xfrd ffr 4m d, 3T-Sr cfr snr * :Fdrm 6t (rm$ t t'q cF rqrft-d
dfr Erfdg 3it{ idd d rq t 6sr \rfi cft t'str, dFT t-dr6-{ fi airr ,qro 6t airr lit{ drnqr
arqr ilatdr, 6c(r 5 drg qr ,{$ 6fr, 5 dr€I 5g(r qT 50 drq 5q(r B6 $?I-dr 50 dr€I sc(r t
3rE'6''t d Fffar: 1,000/- dq-t, 5,000/- rq$ 3{:rdr 10,000/- str} or Frqift-a;rar rg"+ 6t vR
sd-rf, 6tt frtrtfua s "6 or sT4drf,, {i"iftl-d 3l{req ;srqTfuflrr 6t srsr t Edrs-6" {B-FdR *
arq t G,-fr sfr ETd*fr+ fii t *m ranr art W+-d d'm gFFc e-drr B-qr .irfrr qrt6q r siifi-d
SFrc 6r slrlirla, d-+ 8r 

'g 
snsr fr Ftar Ertd( s-61 u-,p6 vq-eq ;qrq'rfr-6{uT St qnor trrra t I

e,]-Jra vrdsr (Ft 3fi-lq t fr(' Jni{d-q{ t HFr 500/- Fc(r 6r Btrlfud T"s' sqr 6.ff,r drn l/

The aooeal under sub section lllof Section 86 of the Finance Act. 1q94, to the Appellate
Trihrriil Shall be filerl in ouadrublicate in Form S.T.5 as nrescribed under Rule 911l of the
Service Ta-x Rules. 1994. ahd Shall be accompanied bv a cbpr o[ the order appealed asainst
lone of which sha.ll be cerrificd cop\ I and sl-iould be accomrianied by a lecs of Es. lO00/
ivhere the amount of service lelx &'ihleresl demanded & penaltt levied of Rs. 5 Lakhs or less,
Rs.50o0/. where the amounl o[ service 1a-r & interest demarided & penaltv levied is more
than live lakhs but nol exceedins Rs. Filtv Lakhs, Rs. 10.000/- trhere lhe ainounl of sen'icc
m-x & interesl demanded & pen5ltr leried is more lhan fiftr Lakhs rupees, in the lorm of
crossed bank draft in favoui o[ the Assislanr Reqislrar of lhe bench of nominated Public
Sector Bank of the place uhere the bench of Tri5unal is situated. / Application made lor
qrant o[ stal shall be accompanied br a fee of Rs.500/ .

B.E s{fufr'{ff, 199.+ & trnr 86 SI :q-trrr3i (2) r'{ (2A) + nd?'rd c$ 61 4* 3rq-f,, t-dr6{
fiir+*rerdt, 1994, + E-{q 9(2) (rd 9(2A) t raa Frctka rFrd s.1'.-7 * 6t or siaft w v+r} snt
3rqf,d, +-#q rccE 116 3retEr 3tq-rd (3lq-f,), ad-q 3iqr{ el6 rsKr crfud $rirr fi cF-qY

+#a +t (rd'd.+ um" qF carB-d 
"6ffi arfu,t $tr s6T-ffi il,q-rd 3{?fdr rqrrrf,d,

*dq tqrd qJFF/ t-drzn. dl ]iffiq;qqftl-rrur +t xraa {S 6[i 6r fr{'er ti qri ]nht #l
cF efr sEr d- flFrrfr 6fff ilrfr r /
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
hled iir-For ST.7 as prescribed under Rule 9 {2) & 9(2A) of the Service Ta-x Rules, 1994 and
shall be accompanied b1' a copl of order of Commissioner Central Excise or Commissioner,
Central Excise (Appeals) (one of u'hich shall be a certified copy) and copy of the order passed
b1 the Commissioner authorizing the Assislant Commissioner or Depul-r Commissioner of
Central Excise/ Service Ta-r to [ile the appeal before the Appcllate Tribunal.

$-qr sf6, adq 5.qK qla rrE i-qr+q 3ffiq qlftI-filTr (€-€-4 fi cR 3ifidt h arE-d d-ai;fl-4
r.rrsil-6, yfuC-+q 1944 6I trr{I 35vw + 3iTJtd, Bt 6r ffiq ufuB'qq, 1994 6r ilRr 83 t
,E"ta'tar6{ d ,fi m{ SI 4t t, w 3nlsr * cfr }rffi-q crfu-fi{oT * 3rfd 6rA rrrrq 3iqr
qffi/+dr 6{ arrr t 10 cfeerd (10%), sq ara re qalm ffi t, I yhl5 A;rd 

^gai-dr#srfrd t, 6r sr4ilEr Giqr rN. d?d ffi W qRT + fua sqr is dra 
"fu 

yqma fq {rle} ffi
5r|5 wv t r+ft-+ a 5)1

*,-ffq reqrC qe+ (rd Q-dFF{ + 3iilJrd '4Trr B-r, 4v !t6'' d- GE enF-fr t
(i) tlRr 11 4 +' j6afu 1ra-
(ii) ffiE rqr fi ff r€ rnd {rRI
(iii) ffie r*+r GqfrIEff t G-+a. 0 fi Jn?td aq {frff
- ErrS +a fu 5r crm t crdrrrf, fi afi+ 1s. z) :rfuft+q 2014 + 3mi?{ *'T6 ffi 3lffiq
qrffi fr uqar fuqRrrtrd erra srff \rd 3{fi-fr at aq r6t d"nrl

For an.appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 uhich is also made applicable to Senice Ta-x under Section 83 of the Finance Act, 199.+,
an appeal agarnst this order shall lie before rhe Tribunal on pa\ment of l0"r of the dut\
demanded rrhere dull or dut\ and per:all1 are in dispure, or nenalrv, uhere penaltr.alone is iir
dispute. provided the amourit ol" pie depbsit pa.iabli" uould be subject ro d t.eilidg of Rs. lO
Crores.

Under Central Excise and Sen,ice Tar, "Dutv Demanded" shall include :

(i) amount determined under Section 1 1 D;
(ii) amount of erruneous Cenvat Credit raken;
(iii) amount pa\able under Rule 6 ofthe Cenvat Credit Rules

- provided furrher rhar the provrsions of lhrs Seclion shall nol appl\ to lhe sta\
a.ppl]cation and appeals- pendirrg before an5 appellale aulhorilt prior to the cb'nimencement df
the Finance (No.2) Act,2014.
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(c)

(r)

(i1)

(iii)

(iv)

(v)

("i)

(D)

(E)

(F)

grt U{6'R +t qa-tqrul 3IrGa :

Revision aooliSation to Government of India:
gs_ lirhL #-crfirrur irB+r ffi.Ba sra_dt t, i;ffq r.qra sl@. ]rftF_{q, rqg,l fii srrr
gsee * q?rg "qia6 + :rf,Jtd:rqr sfud. sTrla s(fiR. rdftal"r 3n+{d f6rt. Eid r*mq, {rrFd
Ea{FT, d?fr qBd:Jrd-d frq +r+a, s+rq qrd', +$ ft*dr r tboot, +l fuqr ilFTr EG(rt /
A revision aoolication lies to the Under Secrelan. to the Government of Inrlia, Rerision
Aoolication Uhit. Ministn of Finance. Deoarlmcnl of Revenue, 4th Floor. Jeevan Deep
Birildinp. Parliament Stre-et. Nerr Delhi-110001. undcr Sectiotr 3..rEE of the CEA lc)4 I in
reaaecat'f ihe following case, governed try first prriviso to sub section (l) of Section-358 ibid:

qft qrd t ffi a+"gra t Hrqd *. ro r+gra Efr sra 6t E;fr +r{erfr t erER rrd h qrrrrp;r

t dlra qr E S fFzI arlori qr fu{ Effi'u+' ctR r]-6 t 4qt erslr ar6 qr{rl;cl + ef{rd, qT ffi
ersR ,16 f, qr srgRur fr ora t wrFF{ur fi atrd. fr"fr mrtiri qr hd 3l3r{ {6 fr fiI-d S arsra
+ qrqa *rl
In case of anr loss of soods. u here the loss occurs in transit from a facton' to a $'arehouse or
iij inoiner iacton: or Trom one trarehouse lo another during lhe course trf processing oI the
goods in a lvareh6use or in storage rvhether in a facton or in? warehouse

s{|{d t Er6{ frffi {rEq qr qt{ +t ffia m-t G a+rs fi EM,uT fr rqE-o +tt 4ry q{ c{ft aTf

+*iq :-.qa ,.1_* 

" C. (ftdq fi qrrd fr, fr en d d or5r ffi {E dT efd 6t ffid 6T 4S ti

ln case of rebate of dut! of excise on goods exported to anv countn' or- territory outside India
oT on extiia6te materidl used in the"manufatture of the'goods ri'hich are eiported to ant''
country or territory outside India.

qfr r.qrd ?rFF 6r srftnn fur' fd-fl sTrta * dr6{, A-crd qr elcrd +1 ara ftqId fi+qr rrq; tt I
In case of g"oods exp"orled oulside India exporr to Nepal or Bhutan. rrithoul pavmenl of dur\.

sBft'{d raqrq t Jiqrqa ete<6 +. elrrdrd + Rt, fr sq'a afrd 5s vfuB'+q w-il{+ EB}-d

#atrrat + 6d ar'q Sr 4{ t :ilr t$ :ni'er a} irru66'1366) fi EErtr fu.a vfuG-+q (a zt,

t99s 6I urrir' tog fi rd'RT ft-{d SI lrg aTts }Rrdl iffrqrfrfu q{ qr qrq fr qrLd fu(' rrq tu
Credit uf anv dulr allotled lo be utilized toNards pqvment o_f excisi dut-r' on final p.roducts
;;t?; iii.*rio;iitjni b-t'ih'i. A.ibii6i Rulis made'thqre under such order is passed b\ the
6lj;*. ilil.iili'iAiiplaiir rlii oi dl.r,'ili"'aiie dppoiniea undei Se.. 109 o[ the Finance fNo.2l
Act 1998.

Jcd-+d 3llid-d 6I at cfa'q'i cq{ {iEqr EA-8 fr, il & +;fiq 3?qrda ale46 (}rfrfl fa'q-qla-dr.

ioor. * frqlr q * 3{arrd EFft}-d t. fs yrtqr * stcur * 3 qF * iffi,td 6t arfr qrl6(' 
t

3cd; fitea + snr Fs vriqr s 3rfrd :nler & d cfrqi'6drf, SI orfr aGr,t snr & a'-fiq
r.sre sr6 nEfr-q4. tb++ 6r trr{r 35-EE * rra Frul'tra sfc4 8T 3rfl{Jfr * $a-q * dk q{

;h;#,ft €rr,a A snfi areqr I
The ahove aoolication shall be made in dupticale in Form No. EA-8 aq specified. under Rule, 9
oi Ciritral Excise lAppealsl Rules, 200 I wrthin 3 r,nolths lrom the date on \\'hrcn tne order
Xrriii'i5'UE"d oijedi.Hiiiihii is cbmmunicatqd and shall be accompanied b1 twg..opi9s each

;f ifi;'dYd;;5'b;ii.'?Iff:epri.i"t ii 6houia-also-r,; accompanied b\ a copr- ot rR'6 Challan
Eiiiji"ci,iEfri;;;rbi[..iiiiL,iil iieiJp'isiri6edundeiSection35EEol'CEA. le44.under
Major Head of Account.

q-frtrEior Jri{d fi srPr B''trRfud Fruifua qla 61 3rdT+rft Ar drff EIEr' I

+6i Fdra rc6q !-c; 6s 6qt qr J-St m-a fl a sqt 200/.q;r sr"TAra Eiqr sR'3lt{ qft Fdrd

# ; *i, 
""t 

+ r."t d d sq-4 1000 -/ 6r ryrara Bqr art r

ihe rer.ision application shall lrc accompanied ]b1 a. fee of Rs. 200/ uherc the amounl
i'ii'"ri ii"iii'n"-5j.s'6ni t-ai'oi l.is?nd'ni.'i000/: 

"rhere 
rhe amount'involved is tnore lhan

Rupees One La'c.

aft +s .vr&r S 6g qfr nr*tt +r seriqr t d c?n6 {d 3na?r * Ra tlc6 6r egina, srfra
#d'tu i""* *+,ili # o. t ili 6.' ,fi fi REr te +rd t c+a ai Rr' q"rfurR 3rmftq

rqrfu-6-{uT +t u+ nQ-g qr a,fiq {f+K *t to urica G;qr arar fr I 7 ln case, if the order covers

various numbers of order in original, fee lor each Q.1.0.. should .t)e pad. in the aforesaid
#;;"#; '"ti iriifrsiinrjiirs rne faci'l hal ihi one appeal ro the App_ellan{ Tribunal. o1 the. one
aoplicatjon ro the Cenlral-Govt. Aq the case maj bC. is lilled to avord scrlplorla uork rl exclsrng
trsl I lakh fee o[ Rs. 100/- for each.

qql€stfud -rnqinrq qrffi 3{ft}G-{4, 1975, A; :rq-cfr r * 3qgR {d vr*r ('E el,ra sfiest 6I
#'; dt1fta e.so &54r -qlqaq ?16 fatu-c"d;rT atar er€I'r I '
one coor of aoolicalion or o.l.o. ai rhe case ma1 be, and lhe ordel _ol rhe adjudicating
;nr"holln str'att i:'iai a i ourt fee sramp oI Rs. 6.50 ai prescribed under Schedule.T in lerms o]

the Couil Fee Act,l975. as amended.'

d)ar eie<F. i;#q 3iqre tra q.q SdfF{ nq&q -qtqtfuflur t+ri'Eful ffi. 1982 fr qFrd

t'q :r& €dRrd ffrqdi # €ffia 6ri drd fui ST sit{ efr wrd 3{r6ffid fuqr drdr Bl /
Attention is also invited to the rules covering these and other related 4latters contai'Ied in the
Ciiiioms, ExCise and Service Appetlate Tribu"nal (Procedure) Rules, 1982.

(G) y.q :rffiq crftrmTt +t $ffd aTfufr q"ai t Edifud aqrq-qt, ld€ard 3ik nfi-dilq crdqrdi & ft(',
$fi-drfi fr"n tq *r5c wlr.w.cbec. gov. in si -s sre t | /
For the etaborate, detailed and latesl provision s- relat ing to.filing of appeal. to the higher
appellate aulhoriti, the appellanl mar reTer lo lhc Deparlm?ntal $ebsile rr\r'rr 't Le' .gur.itt



,*
Appeal No: 53i cDM/20I 7

Appellant: Call x Containe:.s.

4

:: ORDER-IN.APPEAI,::

Being aggrieved with the Orders_in_Original No:

21 lAClAnjarl2016-2017 dated 08.03.20r7 (hereinafter referred to as

impugned order) passed by the Assistant commissioner, central Excise.

Division: Anjar (hereinafter referred to as Lower Adjudicating

Authority) M/s. Calyx Containers, plot No: 221 12221234, GIDC phase

i, Anjar (Kutch) (hereinafter referred to the appellants) nave fi1,..cr

pr€'sent appeai.

2.1 The facts of the case are that the appellant are

manuiacturers of PET bottles and were clearing the same upon paymeitr

of Central trxcise duty. Upon scrutiny of ER- 1 returns for the period frorn

Juil', 2014 to December, 2015 and from the information submitted bl

the appeilanr it vr.as noticed that the appellant had availed and utilizeci

the CENVAT credit on "Caps and Closures" by treating them as inpr_tts

lor their linai products. However, from the sales invoices it r,r,as obsen e<i

that thev rvere selling manufactured PET bottles by mentioning I L-"

quzrntiw and not a set of PET bottles & caps i.e. bottle with caps. Thus. rL

appeared that the appellant were selling only PET bottles i.e without cap.

2.2 The above observations culminated into issuance ol Shou

Cause Notice dated 08.08.2016 wherein it was proposed to reco\,er

wrongh' availed and utilized CENVAT credit of Rs. 73,848/- on uCap anrl

Closures" on the grounds that they were not used in or in relation ir

manulacture ol final product i.e. PET Bottles.

3. The said Show Cause Notice dated 08.08.2016 u,as

adjudicated by the Lower Adjudicating Authority vide his impugned orclei

wherein he held that since appellant were selling / clearing rhe "Caps

anci closures" separately and not as set of Bottles and Caps therefore tirtr

same cannot be treated as "input", dehned under Rule 2ik) o,' CENV,.\'i

Credit Rr-rles. 2004. Therefore, he ordered for recovery of suca 
'r,rongii'

avarieo CtrNVAT credit of Rs. 73,848/- under Rule 14 ibici b1 invokinq

the suppression ciause and also imposed equivalent pena1t1. uncrer Ruit

ts ibid.



\
Appeal -\o: 53 GDM/ 20 i ;

Appellant: Cair-r Containe,-s

4. Being aggrieved with the Order_in_Original N r.;

2 | I AC I Anjar I 20 16-17 dated 08.03.20 17 disailou'ing the cEN\rAT crerrrr

the appeiiant preferred the present appeal and subm*red thai this is.,
periodical Sho*' cause Notice and the earlier order on the same iss,-:t

has been decided vide Order-in-Appeal No: KCH_EXCUS-OOO-APP-OZ5

to o78-16-17 dated 22.o3.2012 wherein it has been helci thai the caps

meant lor bottles are composite part of a container and br. sho,,vir]g

bifurcated value in the invoices does not alter the facts of the case to aiir,

that thev are engaged in trading activity ald caps are itor parts oi ir,,
bortle to keep it out of purvieu' of "input"; that they sell botties \\rirh Lrap:l

anci aiso bottles u'ithout caps; that while clearing the bottle and caps,

thev are packed separately, as per normal business practice of tire

inriustry; that to be more transparent they have shoq.n the value of tirr

cap separatelv in their invoice; that merely by shou.ing separateil,in thi.ir

invoice does not render the caps outside purvie*, of categon of inp,t
since their function remains the same; that they placed reHance on tr".e

case iaw of Central Electronics Limited - 20ll l27tl DLT (686); thai

thev also star.ed that they have paid an amount of Rs. 1,01.7i3,/_ as cii_rr.,

on ciearance of caps whereas the amount of GENVAT cr-edrt ar,aileci l;.

theil is Rs. 73,843/ -; that they placed reliance on rhe case lau,s ol

Narmada Chematur Pharmaceuticals Limited - 2OOS ll7gi FiLT 2?6

SC, Narayan Polyplast - 2OOS (f79l ELT 20 (SC), punjab Tractors

Limited - zOOs (181) ELT 38O SC, Keetex - 2OO8 1227r F;LA 536 (Tri.

Mumbai), Ashima Dyecot Limited - 2OO8 l2g2l DLT SO8 (Tri. Ahmdi,

Computer Graphics Limited - 2OOZ l220l EiLT 528 (Tri. Chennai),

SAIL - 2OO7 l220l ELT 52O (Tri. Kolf, Shree Krishana Industries _

2OO5 i182) ELT 369 (Tri. Mumf, Vinayak Industries - 2OOG (1591 EL,[

456 (Tri.f, Mahan Plastics - ZOO2 (f40l ELT 16O (Tri), Silvassa

Wooden Drums - 2OO5 (184) ELT 392 (Tri. Mum), Crompton ereaves

Limited - 2OO8 (2301 ELT 488 (Tri. Mumf; that there is no loss ,;i

revenue to the government since the buyers are not entirled to cENVn'j'

credit as packing of edible oils is not a manufacturing activity; that sinct.

they have correctly availed CENVAT credit thereof, no penalt\, rs

imposable.
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Appeal t,r"o: 531GDM/20 i:
Appellant: Cai-"-x Containers.

5. The Central Board of Excise and Customs vide Notificatior:

No:2612017-Cx(NT) dated 17.tO.2OlT read with Order No: OSl2Ot7-

Ser,ice Tax dated 16.11.2017, has appointed undersigned as Appellarc

Authority under Section 35 of central Excise Act, 1944 for the purpose oi

passing orders in these appeals.

6. Accordingly, hearing of this matter was fixed on 23.01.201g

and in response the appellant vide their letter dated Nil received orr

22.O1.2078 submitted the copy of Order-in-Appeal No: KCH_trXCU3_000-

APP-075 ro O78-16-17 dated 22.03.2017 and waived the opportuniW cl

personal hearing by requesting that the matter be decided on its basis.

Hou-ever, a personal hearing in the matter was held on 20.02.201g.

'"r''hich rvas attended by Shri Ghanshyam Sheth, partner of the appellani

firm ciuring rvhich he reiterated the submissions alreadr, macie in their

grounds ol appeai.

Discussions & F'indinss :

7. i have carefully gone through the enrire appeai

memorandum and the submissions made orally during the persona I

hearing. I lind that appellant has deposited an amount ol Rs. 5,539,,-

',,ide Challan dated 14.O4.2017 being T .So/o of the amount of Rs. 73,848/ -

confirmed. Thus, I find that there is sufficient compliance to provisio,s

of Section 35F(i) of Central Excise Act, 7944 and accordingly I proceed to

decide these three appeais.

8. I find that whole issue has generated from the acr of thc

appellants wherein they have shown the prices of bo ttles anC

caps/ciosures separately in the invoices issued by them. Therefore, thr_

department was of view that they have traded the caps/closures, r,n hicir

is an exempted activity and since it is exempted activity no CENVAT

credit of traded goods is admissible.

9. I find from the submission of the appellanr that or-i

caps/closures they carry out the process of deflashing, degating,

finishing, matching of fitments of caps on semi-finished botties recei-,,ed

6



t OGAppeai No: 531GDM/2t',..'
Appellant: Ca1-! x Containe:-3.

by them; that the final product becomes usable only after such process:

that they seil bottles with caps and also bottles without capsi that whri-

clearing the bottle and caps, they are packed separately, as per normai

business practice of the industry; that to be more transparent thel- hai.t

shou,n the value of the caps separately in their invoice; that mereiy i.,

shoriing caps/closures separateiy in their invoice, this does rrot renir:
the caps/ciosures outside the purview of "input" since their functioi:

remains the same.

10. I find that identical issue for the earlier period N,as a matr.r

of consideration before the commissioner (Appeals-Ill), Rajkot ancl 
'iie

Order-in-Appeal No: KCH-EXCUS-OOO-APP-OZS to OZ8-16-17 dated

22.032017 it has been heid as under:

"5. Th,e first and foremost fact of the issue is .that

caps and PET bottles bought out from the market on

uthich CENVAT credit has been taken are ciulg

assessed to at the time of clearance and dutg has been

paid bg the appellant. This fact is not disputed. bg the

depaftment. Further, it also put on record that pET

bottles purchased from market are sub jected. to ttte
process of de-gating, de-Jlashing, cap alignment fitting,

finishing, etc to make the product usable which agan is

not challenged. Secondlg, caps meant for bottles cue

conposite part of a container uthich can not be denied-.

TLrcrefore, showing bifurcated ualue in the inuoice does

not alter the facts of the case to hold that the appeliants

are engaged in trading actiuitg and caps are paits of a

Bottie to kept it out from th.e puruieu) of the "input". . . ..

In light of aboue decisions, I hold that the

as much as dutg has been paid on the final product in

tuhich the inputs uas used and the quantum of d.utg

paid on the final products is not less than the credit

taken on the inputs, the whole exercise becornes

7



t{Appeal No: 53/'GDMI2O i /

Appellant: Calvx Container:s.

reuenTte neutral and therefore no purpose will be serued.

in ang of the action couered in the impugned_ four
orders"

11. I find that the facts and circumstances of the case on hanC

and the eariier cases are same ald identical. Therefore, I have nc;

hesitation in holding that the caps and closures are composire part of the

containers cieared by the apperlants, despite its value shor,vn separatei],

in the invoice as per general practice prevaiiing in the industry. Thr_is,

they are valid inputs and accordingly the CENVAT credit thereon rs

admissible.

12. In light of above discussions and findings, I set aside the

impugned order of the Lower Adjudicating Authority and a11ow the appeai

filed b1, the appeilant.
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F. N. V.2/s3/cDMl2Ot7
Place: Rajkot.

Dated:16.03.2018

By Speed Post
To,
M/s. Ca\x Containers,
Plot No: 2211222 1234,
GIDC Phase -I,
Anjar - 370 110
Dist: Kutch.
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The Chief Commissioner, GST & Central Excise, Ahmeciabad
Zone, Ahmedabad.
The Commissioner, GST & Central Excise, Kutch_
The Commissioner, GST & Central Excise, Rajkot.
The Assistant Commissioner, GST & CEX, Anjar - Bhachau.
Appeal File Number 54lcDMl2OtT
Appeal File Number SSlGDM|2OIT
Guard Fi1e.


