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Appeal [ File No. --;:.,r Al 0.1.0, No Date
?EJSEIGDH.FEU];;% 35["':’ 21/AC/ Anjar/2016-17 08.03.2017

YW M ®E (Order- In-Appeal No.)

KCH-EXCUS-000-APP-202-2017-18
Fiveer & A 16.03.2018 FT w H oA

Date of Order: Date of 1ssue;

22.03.2018

Passed by Shri Lalit Prasad, Commissioner, Central Goods and Service Tax & Central
Excise, Rajkot

O #E wiaete-F3 (vRd) RS tete et & EY 0 A HTY IRV B
sq/3ete-UH A BAF 1L ttaets & FEWO A N AT TmE S | ROT A T A
W I pw Ee # e e s & e, BT TR e R e B
Ul 34 & WEOE a o it & wean A ey OftE et & st @ e aed &
# T fram 7 B

In pursuance (o Hoard's Notification No. 262017 CEXINT] dated 17 10217 read
with Boards Order No. 05/2017-3T datwed 16.11.2017, Sha Lalit Prasad, Commissioner,
Central Goods: and Service Tax & Central Excise, Hajkot has been appointed as Appellate
Authority for the purpose of passing orders in respect of nppeals filed under Seciion 35 of
Contral Excize Act, 1944 and Section 85 of the Finance Act, 1994,

WO WA AT Al I9eA HEGE WA, Feed Irae el HERR], TR [ W
| | ZEr ST a A e & i

Ariging out of above mentioned OO issued by Additional/Joint/ Deputy [ Assistant
Commussioner, Central Excise | Service Tax, Rajkot | Jamnagar | Gandhidham

wdtaar & 9TEET & AR 09 907 Name de Address of the Appellants & Hespondent -

M/s Calyx Containers, Plot No. 221/322/234, GIDC Phase - I Anjar Kutch

T vl @ oitE 1 o Pefafge aik A ogen oiter (ot Foaas
Wt ZTaT &1 wear Bl

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in Lthe following way,

de wew W IO ApE U9 Wl el AR & i FOTE, T SO e
swftfras L1044 @1 OWT 258 & ¥ va e wfeRos 1984 & unr B F HAH
ettt ST &1 1 @k & _ _ )

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944
/ Under Section 86 of the Finance Act, 19%%4 an appeal lies to

afternr weums @ sRElud AT AR A gew BRI SRR AR od SR HET
FaraTETe 1 fady O, d sw A 2, 300 & Gw, A2 e, & & e oo )

The apecial bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2.
E.K. Puram., Mew Delbi in all matiers relating to classification and valuation

ot oREE 1(a) A& A AT s & s o8 @ el e aew, ST 3o aew T
fara arfee FaraiieR fReie) @ oafeeE e AR, | e AW, agen s s
YERCHIE- 3¢oett & & I oipr |

To the West regional hench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at.,
2ol Flogr, Hha%mﬂli Hhawan, Asarwa Ahmedabod-380016 in case of appeals other than as
mentoned in par- 1aj above
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K 0,000, - 93 & e 3 4eF &1 o s aee w1 FuiiE
WA, FETUA e soriteRe & o & wedE AR & oA
CEl A @it @A &% g Ze Ry S0 o | wElE gue & ETaE,
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cappeal o the Al]:rprll-a'rr Tribunal shall be filed in guadruplicate in lorm EA-3 [/ as
prescribed under Rule & of Contral Excise (Appeal) Hules, 2001 and shall be a::lr;umﬂ%nmj
nel one which at leasi should be accompansed by o lee of Rs, 1000/ R 5000/
0000/ - where amount of doty demand finferest/ penality  refund s apto 5 Lac., 5 Lac 1o
Lac and above 50 Lac respechively i the form of crossed bank draft in lavour of Asst,
Registrar of br%ﬂ{‘h of iy mrrrlm.}ml public sector bank of the place where the bench of any
nominated public sector bank of the ELE.W where the bench ol the bunal 18 situated.
ication meade for S:Tmn'l of stay shall be accompamied by a fee of By, 5007
HAE o
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;hr ap Lundnr sub section (1] of Section 86 of the Finance Act, 1994, to the Appellate
ribunal Shall be filed in quurlruﬁﬂ: ate in Form S.T.5 as prescnbed under Rule 9(1) of the
Serviee Tax Rules, 1904, and Shall accompanied by & copy of the order appealed J!ﬁ:]"laﬁ
jone of which shall be certified copy) and  should be al.'f:.rmqnntg\tl_ by a fees of Es 1 /
-;v.-g:n_- the amount of service tax & interest demanded & penalty bevied of Rs. 5 Lakhs or fess,

L0007 - where the amount of semviee tax & anteres! demanded & penalty levied 55 more
i five lakhs but not exceeding Bs. Fifty Lakhs, Rs 10,000/ - where the amount of service
tax & inTerest drﬂﬂTﬂnd:d de penalty levied 15 omore than Aty Lakhs cupees, w0 the [ﬂrnL isf
l:ruﬁaan:i' bank draft i favoyr of the Assistang _IBq'E,lﬂTmr_ of the hench of nominated Pu I]11'
Sector Bank of the place where the bench lpf ribunal is siuated [ Application made for
grant of stay shall be accompumed by o fee of s 500/ -

faes wfofms, 1994 & U 86 @ IT-GURIE (2) UE (2A) & ¥Ee g9 0 T e, dEe
e, 1994, & Froer 9(2) v 9(24) ¥ Aen FuiftE 9w ST A & 0 w0 v IEE A
A, R S e wwd s (sehe), Sl eme o ZERT wifta s A oafae
ool E 3

AT #1 (3R § s of gt gl afer) A TR ZET AERE NIEE HuE SUTEE,
Sefm sewE e A, @ e st @ e 2R w R W R 5 o e &
wiE AR & wow a g |

The appeal under sub section (2) and (24) of the section B0 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 [2) & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by 4 copv of arder of Commissioner Central Excise or Commisstoner,
Central Excise [Appeals) jone of which shall be o certified copy) and copy of the order passed

¢ the Commissioner authonzing the Assistan! Commissioner or Deputy Commissioner of
entral Excise ! Serviee Tax to file the appeal before the Appellate Trnbunal

A e, S Tee e va dae i aisaer (@ete & of wdet & aed & el

=¥

T e HfOfEE 1944 &1 350 & HadE, o 1 Reda sfofias, 1994 $1oum 83 &
WA BaEd & 8 o) fr oS & sE s & win s eifteew & e S AT IeE
yEE a7 AN & 10 wiEwE (10%), S9 A va oEen Beld §o@ . W &AW T

k., &1 e TR @, v R osw oo & sene I o e e 2w o 26
wiE TI0 A e T 8

Sl I U UH WA S A T A et & e aniee |

il Ut 11 & & Wade H

]  fdT sen & & o aea i

i) Al wen T & FaR 6 & weda g A

- @ ap B oow oumr & areens Rela (w0 E}mﬁﬁmzumﬁmﬁt_@m_ﬂﬂrm

wrieRrll & weet fEunnd weE et e wde #® oAy A
For an appeal 1o be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which 1s also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on pavment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
digpute, provided the amownt of pre-deposil pavable would be 5u{1'n~t to o eedling of Ks, 10

[ores,

_Under Central Exmse and Service Tax, “Duty Demanded” shall include
il amount determined under Section 11 [
i} amount of erroneowus Cenvial Credit taken;
diil] amount payable under Rule 6 of the Cemval Credit Rules

provided further that the E]Jm'rim'nnn of this Section shall not apply to the atay

application and appeals pending before any appollate authorits r 1o fhe commencement of
the Finance (No.2| Act, 2014, Pl prio peement o
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i) ﬁmmfﬁ:tm: o
wision on Lo India:
ﬁr&rﬂarg T Awet A, &g 3o v sfEfEas, 1oud & oo

ISEE & TUH Wk & NAA s woa, WG W, Gier sidae e, R s, vae
forvrer, el ATaa. oftas &9 waw, @6z A7, 78 a1 Too01, & B @ ofg

A revision uﬁﬁimmtn_]iuﬁ to the Under Secretary, o the Gu'-'ernrnt.'ﬂ}‘ of India, Revision
ruk, M |

pplication strv ol Finance, Department ol Htu':nurE_Mh 0or, Jeevan

uilding, Parliament Street, New Delhi-F1O001, under Section J3EE of the CEA 1944 iE
respect of the followinge case, governed by first provigo (o sub-section (1) of Section-35H b

fi aft A & W e & FAd A o e R A S SR §OER TR F ORI

& 2w ar Fset b mwane o e faal o siE A @ gwt s o gronae & N ar fe

mﬁmm#mtmmﬂ:ﬂm, FIER T HER I F AW & e
i

In case of any loss of %mu]s., where the loss occurs n transit from a factory 1o & warchouse or
tor apother factory or from one warchouse to another durimg the course of processing of the
goods in a warchouse or n storage whether in a factory or in'a warchouse

il ®a & e el o o e R Fela e 7 oA F R A ggew e A sl oo
iﬁﬂwwqﬁﬁhg‘e{ﬂﬂt;ﬁanmﬁﬂ_mmaﬁ#mﬁﬁ#rnﬁ:mm#rﬁ#mﬂmh
f

In case of rebate of duty of excise on goods cxported to any country or territory outside India
ol on excisable material used m the manufacture of the goods which are exported to any
country or terribory outside India

it} aﬁmmm?ﬂﬂhﬂﬂm#m,mmmﬂmmﬂﬁmmhf
In case of goods exported culside Indi export to Nepal or Bhutan, without pavment of duty,

fiv gmmtmn?*gﬁmtmmﬂﬂmsﬂmﬂﬁmmﬁ
& mpd g @ o E oA Hﬁnaﬁm{m*mﬁﬁrmﬁﬂ
1908 1 urr 109 F Zaw fraa 4 m Al s W o @ & afte B Ry

Credit of any duty allowed to be utilized towards payvment of excise dutv on final products

under l_hlfupi'm'imfms af this Act or the Rules made there under such order is passed n the

Eﬂtmlllgag ner (Appeals) on or after, the date appointed under Sec. 109 of the Finance {No.2)
L '

v} IdE WrdEe @ 2T wiEa 99E WEE EA-S #.mﬂﬁﬁﬂﬁmﬁﬁtmﬁwmﬂr.
2001, ¥ Baw 0 & e RfRERw & on wly & pOWe & 3 AW R & et e
it WES & @Y A WAy F wfw andw & # uiEm aeee & o ol e § s
T A TR, 1944 &1 o 35-EE § Aps PuiflE o & e Foamw F At @
TR S I 8 ﬂm: s No. EA-8 ified under Rule, @

i i | & FFidI 1 i ; - : I i
EP%!at:: r‘:;i 1%?:3 hg?ll_ll Iftu_ﬁzi,!'ﬂﬁﬁlﬂij%ﬁ!rﬁf‘ritﬂllhil;:f_:?ﬂi J.:'um lh:aﬁﬂsqﬁlrnl W I':llr.r']h .im: Er
sought 1o be appealed against is commumnicated and shall be ag panied by t“'ﬁ:tﬂ:l&% :']-Elril

1 the O Order-In-Appeal. 1t should also be accompam Ca copyof A
Ea-mémilg ;;‘-mem nr{ prmﬂ-i | lee .-:-E preﬂ;n"tllmd under ‘.:E:cl'.mn 35-EE u?"tEﬁ.. 1944, under

Major Head ol Accournl

ivij g’fmﬂtmm?smﬁmﬁmﬂﬁmﬁﬁ &1 yErml & Fn i |
P e THER UF RTE FUA 47 THE A §f A #94 200/ - W 5AwW o v MW 3w
TR UE S E9R @ SO f A S 1000 - & ST S i
The revision application shall be accompanied by a fee of Rs. 200/- pe the amouni
mwolbved 1 Hu[;rﬁ One Lac or less and Ra. 1000, where the amount involved is more than
Riipees One. Lac.

() afr s 3w & &5 A9 e & g § oo ool WEY F WU AEE H I, I9dE
T o et & 03 v 3t &1 Py 1 a7 & o & v Pt
safersTe & vF 3w A S0 BTN & 0F WdEH e S B 0 ) Inocase, if the order covers

various numbers of oreder- in Original, fee for each O.1.0. should be !:EIZIIL! in the aforesad
manner, nol withstanding the fact that the one appeal to the Appellant Tnbunal or the one

;H{ca'-rmn o the Central Geovt, As the case mey 1, 15 filled to avoid seriptoria work if excising
ﬁg_ lakh fee of Rs. 100/ - for each.

(E]  mumemifs sames wes Wifas, 1975, & sl & e AW WY 0F R am
o8 o T 650 FH @ s aew el e e ot

One copy of nﬁrp]:lr_ﬂhnn ot (.10, a& the case may e, and the order of the El.i_i_:'ul:hl:n.l.'rrllazﬁL
authorily shall Tear a court fee stamp of Rs. 6,50 a8 prescribed under Schedule-[ i terms
ihe Court Fee Act, 1975, as amended

(F} #mAr oes, dwdid 3091 va famEd A sarmfsTer (@ 3T Soeael, 1982 & afa
v Hen mEtUg BwA # aFRiaE & o Tt & i ) e st Re a3 B

Attention is also invited to the rules covering these and other related matters contated 6 the
Customs, Exeise and Service Appeliate Tribunal (Procedure) Rules, 1982,

G Fow wiEw witenr & sele of0s s 3 st oo, S i Sdeae g § e
mmmu'u-ﬁ-,cm.gm.lnﬂ 5 HEIE |

For the elaborate, detailed and latest provisions relating o filing of appeal to the higher
appci]m: authorty, the appeliant mas rcg:r to the L'I'cpnr'tmgcnuﬂ er:‘;:i'lr 1_.\":'!!_1-._ el oy 11 o



Appeal No: 53 /'GDM/ 2017
Appellant: Calvx Containers:

Being aggrieved with the Orders-in-Original  No
21/AC/ Anjar/2016-2017 dated 08.03.2017 (hereinafter referred to as
impugned order) passed by the Assistant Commissioner, Ceniral Excise
Diwision: Anjar  (hereinafter referred to as Lower Adjudicating
Authority) M/s. Calyx Containers, Plot No: 221/222/234, GIDC Phas
I, Anjar (Kuich) (hereinafter referred to the appellants| have 1)
present appeal,

2.1 The facts of the case are that the appeliant are
manufacturers of PET bottles and were clearing the same upon pavment
of Central Excise duty, Upon scrutiny of ER-1 returns for the period from
July, 2014 to December, 2015 and from the information submitted by
the appellant it was noticed that the appellant had availed and utilized
the CENVAT credit on "Caps and Closures” by treating them as inpurs
for their final products, However, from the sales invoices it was ohserved
that they were selling manufactured PET bottles by mentoning ii=
quantiy and not & set of PET bottles & caps i.e. bottle with caps. Thus,

appearcd that the appellant were selling only PET bottles 1.e without cap

2.2 The above observations culminated into issusnce of Show
Cause Notce dated 08.08.2016 wherein it was proposed o recover
wrongly availed and utilized CENVAT credit of Rs. 73.848/- on *Cap and
Closures” on the grounds that they were not used in or in relaton ¢

manufacture of final product 1.e. PET Bottles.

3. The  said Show Cause Notice dated 08.08.2016 was
adjudicated by the Lower Adjudicating Authority vide his impugned ords

wherein he held that since appellant were selling / clearing the “Caps
and closures” separately and not as set of Bottles and Caps therefore 1
same cannot be treated as “input®, deflined under Rule 2{k) of CENVAT
Croedit Rules, 2004, Therefore, he ordered for recoverv of such wrongh
avinled CENVAT credit of Rs. 73,848/- under Rule 14 ibigd b invoking
the suppression clause and also imposed equivalent penalty under Rule

15 ibid.

129
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Appeal No: 23 GDM /[ 2
Appellant. Calvx Containers

4. Being aggrieved  with the Order-in-Onginal No
21/AC/Anjar/2016-17 dated 08.03.2017 disallowing the CENVAT cred)
the appellant preferred the present appeal and submirtted that this is
periodical Show Cause Notice and the earlier order on the same issi
has been decided vide Order-in-Appeal No: KCH-EXCUS-000-APP-075
to 078-16-17 dated 22.03.2017 wherein it has been held that the caps
meant lor bottles are compesite part of a container and by showine
bifurcated value in the invoices does not alter the facts of the rase o a
that they are engaged in trading activity and caps are not parts of
ootile to keep it out of purview of “input”™; that they sell botties with o
and also bottles without caps; that while clearing the bottle and caps
they are packed separately, as per normal business practice of th
INoustry; that 10 be more transparent they have shown the value of th
cap sepdaratoly i their mvoice; that merely by showing separately in th
invoice does not render the caps outside purview of categon of nput
since their function remains the same; that they placed reliance on the
case law of Central Electronics Limited — 2011 (271) ELT (686); th
they also stared that they have paid an amount of Rs. 1,01.713/- as du
on clearance of caps whereas the amount of CENVAT credit availed
them is Rs. 73,843/-; that they placed reliance on the case laws
Narmada Chematur Pharmaceuticals Limited - 2005 (179) ELT 276
SC, Narayan Polyplast - 2005 (179) ELT 20 (8C), Punjab Tractors
Limited - 2005 (181) ELT 380 SC, Keetex — 2008 (227) ELT 536 (Tri.
Mumbai], Ashima Dyecot Limited - 2008 (232) ELT 508 (Tri. Ahmdj,
Computer Graphics Limited - 2007 (220) ELT 528 (Tri. Chennai),
SAIL - 2007 (220) ELT 520 (Tri. Kol), Shree Krishana Industries -
2005 (182) ELT 369 (Tri. Mum), Vinayak Industries - 2003 [159) EL1
456 (Tri.), Mahan Plastics - 2002 (140) ELT 160 (Tri), Silvassa
Wooden Drums - 2005 (184) ELT 392 (Tri. Mum), Crompton Greaves
Limited — 2008 (230) ELT 488 (Tri. Mum); that there i= no loss
revenue to the government since the buyers are not entitled to CENVAT
eredit as packing of edible oils is nota manufacturing activity; that sinee
they have correctly availed CENVAT credit thereof, no penalt

imposable



Appeal No: 53/ GDM /201
Appellant: Calve Contadners

5. The Central Board of Excise and Customs vide Notificatlo
No: 26/2017-Cx{NT) dated 17.10:2017 read with Quder No: 05/2017
Service Tax dated 16.11.2017, has appointed undersigned as Appellal
Authority under Section 35 of Central Excise Act, 1944 {or the purpose o

passing orders in these appeals.

6. Accordingly, hearing of this matter was fixed on 23.01.2018
and in response the appellant vide their letter dated Nil received o
22.01,2018 submitted the copy of Order-in-Appeal No: KCH-EXCUS-000
APP-075 to OT8-16-17 dated 22.03.2017 and waived the oppartunity o
personal hearing by requesting that the matter be decided on its hasis
However. a personal hearing in the matter was held on 20022018
which was atended by Shri Ghanshyam Sheth, Partner of the appellan:
firm during which he reiterated the submissions already made in theis

grounds of appeal,

Discussions & Findings :

Ts I have carefully gone through the entire appeal
memorandum and the submissions made orally during the personal
hearing. [ find that appellant has deposited an amount of R 3,536 -
vice Challan dated 14.04.2017 being 7.5% of the amount of Rs. 73,848/ -
confirmed. Thus, | find that there is sufficient compliance to provision:
of Section 35F(i) of Central Excise Act, 1944 and accordingly | proceed 1o
decide these three appeals.

8. | find that whole issue has generated from the act of the
apprilants wherein they have shown the prices of boitles and
caps/closures separately in the invoices issued by them. Therefore, the
department was of view that they have traded the caps/closures, which
is an exempted activity and since it is exempted actvity no CENVAT

credit of traded goods is admissible.

9. | find from the submission of the appellant that on
caps/closures they carry out the process of dellashing, degaring

finishing, matching of fitments of caps on semi-finished bottles received

e



Appeal No: 53/ GOM /2017
Appellant: Calvx Contamers

by them; that the final product becomes usable only after such process
that they sell bottles with caps and also bottles without caps: that while
clearing the battle and caps, they are packed scparately, as per norma
business practice of the industry; that to be more transparent they have
shown the value of the caps separately in their invoice: that merely b
showing caps/closures separately in their invoice, this does not rend:

the caps/closures outside the purview of “input® since their function

remains the same.

10. I find that identical issue for the earlier period was a matte
of consideration before the Commissioner (Appeals-111), Rajkot and vide
Order-in-Appeal No: KCH-EXCUS-000-APP-075 to 078-16-17 dated
22.03.2017 it has been held as under:

‘6.  The first and foremost fact of the issue is thai
caps and PET bottles bought out from the marke! on
which CENVAT credit has been taken are duly
assessed lo at the time of clearance and duty has been
paid by the appellant, This fact is not disputed by the
department, Further, it also put on record that FPET
bottles purchased from market are subjected 1o the
process of degating, de-flashing, cap alignment fitting,
finishing, ete to make the product usable which again 1s
not challenged. Secondly, caps meant for bottles are
composite part of a container which can not be denied.
Therefore, showing bifurcated vahie in the invoice does
not aiter the facts of the case to hold that the appellants
are engaged in trading activity and caps are parts of a
Bartle to kept it out from the purview of the “inpui” .

In light of above decisions, [ hold thar the
as much as duty has been paid on the final product in
which the inputs was used and the quantum of duty
paid on the final products is not less than the credi
laken on the mputs, the whole exercise becomes

|66



Appeal Nor 53/ G0DM /20
Appellant: Calyx Containers

revenue neutral and therefore no purpose will be served
i any of the action covered in the impugned four
orders”®

11. I find that the facts and circumstances of the case on hand
and the earlier cases are same and identical. Therefore, | have
hesitation in holding that the caps and closures are compasite sart of the
containers cleared by the appellants, despite its value shown separatel
in the invoice as per general practice prevailing in the indusiry. Thus
they are valid inputs and accordingly the CENVAT credit thereon is
admissible,

12. In light of above discussions and findings, | sct aside the
impugned order of the Lower Adjudicating Autherity and allow the appeal
filec by the appeliant.

PO Vol
e, P A~ A
F. N. V.2/53/GDM/2017 ¥ il
Place: Rajkot. (LALIT PRASAD)
Dated: 16,03.2018 COMMISSIONER, CGST & CEX. RAJKOT

COMMISSIONER (APPEALS 111,
CGST & CEX, RAJKOT

By Speed Post

To,

M/s. Calyx Containers,
Plot No: 221/222/234,
GIDC Phase -,

Anjar - 370 110

Dist: Kutch.

Copy to:
1) The Chief Commissioner, GST & Central Excise, Ahmedabad
Zone, Ahmedabad.
24 The Commissioner, GST & Central Excise, Kuteh
3) The Commissioner, GST & Central Excise, Rajkot,
2 The Assistant Commissioner, GST & CEX, Anjar - Bhachay
3) Appeal File Number 54 /GDM/2017
&) Appeal File Number 55/GDM /2017
(4 Guard File.



