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In pursuance to Board's Notilication No. 26/2017-C.Ex.[NT) dated 17.10.217 reid
with Board's Order No. 05/2017-5T dated 16.1 12017, Shri Lalit Prasad, Commissioner,
Central Goods and Service Tax & Central Excise, Rajkot has been appointed as Appellate
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of
Central Exeise Act, 1944 and Section 85 of the Finance Act, 1994
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M/s Laviosa Trimex Indusiries P, Ltd., Survey No. 388, Bhuj-Mandve Highway, P.O.
Box. No 14 Village : PundiTaluka Mandvi- Kutch
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Any persen aggrieved by this Order-in-Appeal may file an appeal to the appropriate authonty
in the mllowing way
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The special bench of Customns, Excise & Service Tax Appellate Tribunal of West Block Ma, 2,
R.K. Puram, New Delhi in all maftters relating to classification and waluaton.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be

filed in For ST.7 as prescribed under Ruls 9 [2) & H2A) of the Service Tax Rules, 1994 and

shall be mmr&-nh:d by & copy of order of Commissioner Central Exvise or Commissioner
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niral Excisef Service Tax to file the appeal before the Appellate Tribunal
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:: ORDER-IN-APPEAL ::

Being aggrieved with the below tabulated Orders-in-Original
(hereinafter referred to as impugned order) passed by the Assistant
Commissioner, Service Tax Division, Gandhidham (hereinafter referred
to as Lower Adjudicating Authority) M/s. Laviosa Trimex Industries
Private Limited, Survey No, 388, Bhuj - Mandvi Highway, P. 0. Box No.
14, Village: Pundi, Taluka: Mandvi (Kutch) (hereinafter referred to the
appellants) have filed following appeals.

E3l Order-in-Criginal Appeal
No. Number Date |  Number
1l | ST/646/2016-17 | 27.02.3017 43/GDM,; 2017 |
2__| ST/648/2016-17 [ 27.02.2017 43/GDM /2017 |
2. The facts of the case are that the appellant are merchant

exporters and have filed following tabulated refunds seeking refund of
Service Tax paid by them on the services utilized by them during the
course of export under Notification No, 41/2012-Service Tax dated
28.06.2012, as amended (hereinafter referred to as the said
Notification)

Perigel of refund Date of Date of Amount of |
refund receipt of refund
application refund elaimed
apphcation
| April, 3015 June, 2015 14.02.2301F 16.02.2017 _26].549)-
[ July, 2015 to October, 2015 | 14.02. 2017 16.02.2017 | 3.56,269,- |

3.1

stipulates that the claim for rebate of service tax paid on the specified

The Lower Adjudicating Authority while processing both

refund claims observed that clause (gl of the said notification clearly

services used for export of gnods shall be filed within one year from the
date of export of the said goods. Further, as per explanation to clause
3{g) of the said notification the date of export shall be the date on which
the proper officer of Customs makes an order permitting clearance and
loading of the said goods for exportation under section 51 of the Customs
Act, 1962,
3.2 Thus, in the case of claim for the period from Aaril, 2015 1o
June, 2015, from the Table A appearing at Para 4 of Crder-in-Oniginal

Q.
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Appeal No: 43/GDM,/ 2017 to 44/ GDM/2017
Appellant: Laviosa Trimex Industries Private Lid.

No: ST/646/2016-17 dated 27.02.2017, the first date of order of proper
officer of Customs permitting clearance and loading of exportation under
section 51 of the Customs Act, 1962 was 04.04.2015 and the last date

was 30.06,2015, whereas the claim has been filed on16.02.2017. Thus it
was time barred.

3.3 Likewise, in the case of claim for the period from July, 2015
to October, 2015, from the Table A appearing at Para 4 of Order-in-
Original No: 5T/648/2016-17 dated 27.02.2017, the first date of order of
proper officer of Customs permitting clearance and loading of exportation
under section 51 of the Customs Act, 1962 was 03.07.2015 and the last
date was 0B.10.2015, whereas the refund has been filed on 16.02.2017,
Thus it was time barred.

4, Being aggrieved with the impugned orders, rejecting their
refund claims, the appellants have filed present appeals on the single
ground that the impugned orders have been issued without issuance of
Show Cause Notice and granting personal hearing to them. Therefore,
there is a violation of principles of natural justice. They placed reliance
on the case law of Xiling India Technology Services - 2016 (44) STR
129 (Tri. Hyd) in this regard.

5. The Central Board of Excise and Customs vide Notification
No: 26/2017-Cx(NT) dated 17.10.2017 read with Order No: 05/2017-
Service Tax dated 16.11.2017, has appointed undersigned as Appellate
Authority under Section 85 of the Finance Act, 1994 for the purpose of
deciding these appeals.

6. Accordingly, common personal hearing of these two appeals
was fixed on 19.01.2018. However, Shri Vikas Mehta, Consultant and
authorized répresentative vide his letter dated 18.01.2018 sought an
adjournment. Accordingly, hearing was again re-fixed on 09.02.2018,
however none appeared for the personal hearing fixed on 09.02.2018.
Therefore, third and final hearing was fixed on 06.03.2018. In response,
the appellant vide their letter dated 05.03.2018 waived the opportunity of
personal hearing and submitted that these appeals were filed on



Appeal No: 43/GDM /2017 to 44/ GOM/2017
Appellant; Laviosa Trimex Industries Private Ltd,

accounts of the facts that the impugned orders were passed without any
issuance of Show Cause Notice and no order can be passed or sustained

without issuance of Show Cause Notice to them,

0 Fin -

[ have carefully gone through the entire appeal
memorandum and the submissions made by the appellants. 1 find that
since the facts and circumstances of both these appeals are common
therefore, I propose to decide the same by this common order. 1 further
find that since these appeals are against rejection of refund therefore
there is no need for compliance to provisions of Section 35F(i) of Central
Excise Act, 1944 made applicable in Service Tax matters vide Section B3
of the Finance Act, 1994,

B. [ find that there are two points required to be decided in the
present procecdings:

fi} Whether there is any violation of the principles of natural
justice while deciding the refund claims filed by the appellants
by the Lower Adjudicating Authority?

(i} ~ Whether impugned orders of the Lower Adjudicating Authority
rejecting the refund claims of the appellants on the point of

limitation are just and proper?

9.1 I find that the claim has been filed under Notification No.
41/2012-8T dated 29-06-2012, as amended which grants rebate of
service tax paid on the taxable services which are received by an exporter
of goods and used for export of goods subject to certain conditions
prescribed therein, | find that Lower Adjudicating Authority has pointed
out that the claims are time-barred. On the other hand | also find that
Lower Adjudicating Authority while deciding the refund applications have
neither issued Show Cause Notice nor granted personal hearing to the
appellant.

&
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T

9.2 | find that the appellants have stated that no erder can be
passed without any Show Cause Notice. [ find from the impugned orders
that there is no reference of Show Cause Notices issued and hearing

granted to the appellants before issuance of impugned orders.

9.3 I find that Hon'ble High Court of Calcutta in judgment in the
case of Kanji Savji Parekh [Cal) Pvt Ltd - 2010 (262} ELT 83 (Cal) has
held that act of passing an order without Show Cause Notice and
personal heanng 1s in violation of principles of natural justice, ldentical
is the view of the Honble High Court of Bombay in the case of Dr.
Balabhai Nanavati Hospital & Nanavati Hospital Medical Research
Centre - 2009 (233) ELT 442 (Bom) and Honble High Court of
Karnataka in the case of J. J. M. Medical College - 2006 (193) ELT
401 (Kar). Similarty, Hon'ble Tribunal in their decision in the case of
Golconda Engineering Enterprises Private Limited reported at 2007
(218) ELT 625 (Trl. Bang) has taken similar view. Thus, 1 ind that in

this case there is a violation of principles of natural justice.

10. Therefore, to meet the ends of justice, | set-aside the
impugned orders of the Lower Adjudicating Authority on the grounds
that it has been passed without observing the principles of natural
justice in light of the decision in the casc of S8ingh Alloys (FP) Ltd - 2012
{284) ELT 97 (Tri. Delhi), and remand the matter back to Lower
Adjudicating Authority ie. Dy /Asstt. Commissioner of Service Tax
Division, Gandhidham, with a direction to decide the matter afresh on

merits by following principles of natural justice.

11. In holding this, 1 also rely upon the case law of Honda Seil
Power Products Ltd.- 2013 (287) ELT 353 (Tri. Del.) wherein a similar
view has been taken as regard inherent power of the appellate authority
to remit back the matters under the provisions of Section 35A(3) of the
Central Excise Act, 1944, Further, Hon'ble Gujarat High Court, in Tax
Appeal No, 276 of 2014, in the case of Associated Hotels Ltd. has held
that even after amendment in Section 35A ibid, after 10-05-2011,
Commissioner of Central Excise would retain the powers of remand. |

find that provisions of Section 35A of the Central Excise Act, 1944 are
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made applicable in Service Tax matters wide Section 83 of the Finance
Act, 1904,

12. Accordingly, without expressing any opinion on ad missibility
of the refund or otherwise, the appeals of the Appellant are disposed by
way of remand with a direction to the Lower Adjudicating Authority to
decide the refund claim of the Appellant on merits after following
principles of natural justice,

F.N. V.2/43/GDM/2017 M

Place: Rajkot. (LALIT PRASAD)

Dated: 09.03.2018 COMMISSIONER, CGST & CEX, RAJEOT/
COMMISSIONER (APPEALS-I1I),
CGST & CEX, RAJKOT

By Speed Post

To,

M /s, Laviosa Trimex Industries Private Limited,
Survey No. 388, Bhuj - Mandvi Highway,

P. 0. Box No. 14,

Village: Pundi,

Taluka: Mandvi (Kutch)

Copy to:
1] The Chief Commissioner, GST & Central Excise, Ahmedabad
E-'I:Il'll:. ﬁhm:dahad |
2) The Commissioner, GST & Central Excise, Kutch.
3l The Commissioner, GST & Central Excise, Rajkot. |
4] The Assistant Commissioner, GST & CEX, Bhuj
&)  Appeal File Number 44/GDM/2017
6) Guard File,
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