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3{fuErdT swr lq.rr:Earo (.& qa) gl't-?"tre/lo ?otb* spr qe dg sifu-g 3{r}?r s '

. rEEarm .ff.us-rolrr/oer t ,t 3r.trfluT d'l"ltr'* df d w|{ '3{rrFkl ' Arfiq-dq *y *

:itr r.qrq 1ffi ,ll;r+fc +t ft.a $fuft{q tqqu ff trRI r"6r tqvv*'fru scqrd aJ6:tfi1fl;'co

e 3ra-,td id ,r.* 4I 4$ 3{ffi * {asi fr :n*r crf{d 6fi &' f,hq t:rffe crfi}arfr + 5c

fr F'.{+a l+-{r rqr t.

In pursuarce to Board's Notification No ' 26l2Ol7 -C Ex (NT) dated 
-17 

' 10 2 17 read

with Board's Order No. 05/2017-Si dated 16 1i 2017' Shri LaLit Prasad' Cornmissioner'

Central Goods and Service'I'ax Att"it"f Excise' Rajkot has been appointed-as tlf"lt-"t"'
Authority for the purpose 

"r 
p""Ii"g-ttitt" in respeit ofappells filed under Section 35 of

;;;;i ;;;i". ait, gqc ani sectior-r 85 ot the Finance Act' 19e4'

nw rr{r{di s{fd SrEFd/ iqr{F iT/ S6116 Srqrd' *dr{ liqrd ?f6i fdr6{' {rr+tc / sfF- 'r{

i 
",,ntni, 

fini :wRfu-d art"ra vrlrt t {rfra: /
;H;" ;J; 

';i 
.u"'. -""tli"J 

- 
olo 

"""t"d 
bv Ad ditional/Joint/ Deputv/Assistant

i;;;:""i;.., central Excise / service Ta-x' Rajkot / Jamnagar / Gandhidham :

ffi; ,ftat{r e;I arrl \rd qifl /Name & Address of the APpeuants & Responde'rt :-

M/s Laviosa Trimex Industries P' Ltd'' Survey No' 388' Bhuj-Mandvo Highway' P'O'

si*. n; i+ viU.ge : PundiTaluka Mandvi- Kutch

g€ .]nar(3rqrfl $ eqFrd +It eqEd ffifu-a dfrt fr scyd crffi I crfufiur fi sfrqr

mrffi#-ffi'. 
j'1, ,n," order-in-Appear may fire an appear to the appropriate authoritv

in the lollowng way.

g-flr qr6 ,*dq :.qrd ef6' (rd fdrfr{ vffiq ;qrqrfur{ur il cfa 3{ffil *;fl ^5y4--f
;6'fr"Ja' .i;;1-+i'iri,'sss ; iraia G Eid 3{frG-{4' 1ee4 rI um 86 + 3rdrra

ffifua. 116 ffr rr s6fr B l/
ADoeal to Customs, Excise & SJrvice Tax Appellate Tribunal under Section 35B of CEA' 1944

i"ri,ifrii"s"".ir,j. ii6 JG. ri"u".t Acl, lq94'an aPpeal Iies to:-

a?fl6{ur 4.qi6-d t {Ei-rd wfr firrd firr l1a' @JI fta lra r'd t-sr+-r v{rfi-q

;qlrrffi #I fr'ilc.16, aE 6H i"),'rii' +' 1w n+ i?-"d 6t fi"ilfr qrfi\r l/

The special bench ol-Lustom' 
'H"i* Att*'ce tax'Appellate Tribunal of West Block No' 2'

R K. Puram. New Llelnun tt' 
'n 

uTi"iJ't"'.iu r ing to c)asslticltion and valualion'

3q{t+a qn-di4 l(a) frranrrrq 3ffif,) &:rara r}q €?fi xffiqo^T6'ffi"i*.--1.-ga$
i;;;i'3ia# #n-+r"r rmdl a qn'q" erfi-o qltrnr , ffiq- ilf, dEmdl erd;I lrflal

iJEaaTdrE 3l""rt +i fi ildI ilrFs tl

ro rbe wesr.regio.d p..lrl 9f tli:,,$l"af;x,.Ji:flot:#56,1T.n8l$'11'#i?Hi:".1f;.tfHfl 
i;

2-l Floor. Bhaumall- Bhawan,
mentioned in Para- llal aoove

(A)

(i)

:i

#s

qffiq ffr, * r'g ff g4a I 2*t Floor, cST Bhavar,

ts *,td ftrr 1t5, / Race course Ring Road,

rrsfiYr/Raikot 300 001

Tele Fax No. 0281 - 247795212441142

.ffi[
::3r:fra (3r{-ffi) 5r ant*q, Ardt a+E

O/O THE COMMISSIONER (APPEALS)'

si t-dr m 3ttt ri{ri {-da'',

CENTRAL GST & EXCISE,

Email: cexa lsra kot meil.com

(il)



(iii)

(B)

(i)

(ii)

$ffiq-qrqrfuo{ur t sqqr 3r+d qea 6rt * fur a;;fi-q -qrd ?f6 (3rffd) B-{frrrft, 2001,
fi G-{q 6 t 3ia?td Fnrifrd ffiq rrd'qq{ ea-s +} qrr cfiqt fr q* BqT qrar qrB( r il{A t
6-q t 6q (1+' cft S srar, tr6r :rsr{ ef6 frr atrr ,qro *r di+ ilk fr+rqr arqr qd-f,r, sc(, s

arg qr f,sS .Fq, 5 drSI $cq qI 50 dro w(, ffi 3{2Er 50 rg t.I(r t 3{fu6- H d rqer:
1.000i- rqt, 5,000/- rqt Jr?rdr 10,000/- 6q-d +r Btilfa 4I aliq Er cfr Eirrd +tt FAqtft-a..

?fe.fi mI elrtttEl. gdfud 3Tffirq ;qrqrfu+{ol 6t ensr + SdT-66 {B€zrl fi arq g Eifl afr

firiB-frm fi'{ t d'6 rqnr srft M+a d-6 FFFc tdrr fuqr drdr qrf6l, r riqfud gFrc 6r elr?rd,
d-+ 6t rs snsr d 6Idr qrf6(,i-6r li.ift]-d' 3rtr& ;qrqrfu'+toT fi rnrqr Rra H r rcrrrd" yre?r

(€ 3fi-40 fi.ft(' 3{r}fi-cr t €rrr 500/- sqq 6r fidiftd q6 drrT orar ilrn r/

The appeal to the ADpellate Tribunal shall be filed jn ouadn:Dlicate in form EA-.] / as
prescribed under Rul'e-6 of Central Excise lAoDeal) Rules'2O0l'and shall be accomnanied
apainst one which at least should be accbrhbanied bv 'a fee of Rs. 1-000/- Rs.5b00/
Rs. 10,000/- where amount of dutv demand/inr'erest/perialtv/refund is udro 5'Lac.- 5 Lac'rd
!0 Lac and above 50 Lac respecfivelv rn rhe torm df cross-etl bank draft in favoui ofAsst.
Registrar gf brq4ch of any nominated "pu blic sector bank of the place where the bench o[ anv
nomrnated publrc seclor bank ol the place where the bench'of the Tribunal is siruared.
Application hade for grant of stay shall be accompanied bv a tee of Rs. 500/-.
Jrqfdfq -qrqrftIfi{ur fi s4tr Jrqld, lfta 3g0ftr{s. I 994 dr trRr g6(1 ) fi 3tdJld €-drtr{
f;)l.++Erdt, 1994, +. ffr{fl 9(j) il irf,d ndftd cq{ s.r..s * qR cfo,l fr Si ar si;;fl w sst
qq Bs rritt il ht-g trfid 6I rS d, 3Ee cfr sM * fldr4 4t (5dS t (ra cfr rqrFl'd
d* !.Gq 3ih flA * 6a t 6q ('6 cfr * sRr, ;iET t-ars{ fi irai ,qra 4r aia 3it{ irrrrur
amr qdrar, tcq 5 FIrg qr fg$ 6q, 5 [I sq(r qI 50 frrg 5qq trF 3ierdl 50 dr€I 5qq t
:rfr+-5 6 64er: 1,000/- 5ct, 5,000/- rqi :prdr 10,000/- sqt +r fltfft-a rrqr ?lFF 6r cfr
Tiard +tt Btrlfua qr6' 6r sr4?nd, €rifud 3iq-dm ;qrqTfu-6{'r 6r lnqr * ror++'1ggoa 6
arq fr ffi afr srA'ffi++ ef{ + fir rqm arft trgiFa-d f6 Brqc rcTfl Bqr ilaT'ilGi i €dii}a
SFrc 6r trralld. i.+ *r rs rrur di fl;ir ErE('a6r srifr'd $+fi-{ ;qr4rfu-fi{uT fr lnor Frra * r

erra.rrdir (F| ifi-t{ ) # Rt yri+a-qr }'srer 500/- sq(' 6r frqtfud ?lEF fr; m-rdr 6}rn l/ 
'

The appe4l under sub secrion (1) of section 86 of the Finance Act. 1994. to the ADoe are
fribundl_ Shall be filed in quadiu'pticare in Foim S.f.5 di ;;ia.ib;d ffiil;; H,,i;'siil"J';ii;
Servicq Tax Rutes, r994, aird shalr ue aciomrjd-riiia'uJ, ;"c5b;6i ih; draii'"ijjiiria" Liiiiji't(ope of which shall be certified copy) and ihb,ta 6e lciorir?a;ieA'[,v;iae;'di 

*ir'": 
lbijo i ]

y/ne-r9-trrs amount or servlce [ax tt rnterest demanded & pena]w levied of Rs. 5 Lakhs or les-sRs.50p0/. .where rhe amount o[ serviqe rax a inieresi deinin'aia'*, pi"diivie"r'ii"o 'i"- 
,ir",i.-dthan Irve lakhs but not exceeding,Rs Fifrv Lakhs, Rs.10,000/- where'thc-ainbunioi-"e.i,lii

tax & inleresr demanded & penilrv tevlid G rioie *riir'rrtw t-alilii 
-rLii,iJd.'l,i 

ihE'riiiri'iir
crossed-bank drafr in favoui of rht Asslstani R;sist;a; of 

'ttre "uiirctr-di ir<i*-alia']rLtlSector Bank of the place where the benah or Tii6u;al'iJ's uitii.'l'nlptiGii;;'H.ii;1;;grant of srav shall be accompanied bv a fee oi-Rs-.50di' .' '" -

frm yftfiA+o, 19e4 fiT trn 86 6r jc-rrRBi (2) a?i (2A) t Jia-,td d.$ *r 7r$ 3rfa, +qr6{
l,it+rqrdt, 1994, + B{ff 9(2) rd 9(2A) h 65a fautft-a cqr s.T._7 * di ar s$Jfr EE :arfi qnr

{tsra, }drq rcqrd Ta 3rqdr inTrd (trfia ), *-frq j-.q|q aJffi' (dnr crft-d 3nhr Er cft-qi
Tidrd 6'{ g+A t r.+ cfa rqrftd -tifr qrfrq) ritr :n++-a -dr{r s6nlir Jr{FFr 3Tqtir jqrrrd.
4drq r.qrd arc"F/ *dFF{, +l :iffiq alqrfu-+roT 61 jt#da # rri ar A{r'r |i mA :rrlei #
cfa sfr sr?r d rerra 6{fr Jt I /
Tf,". qpps"l under sub section {2) and (2A) of rhe section g6 rhe Finance Act 1994. shal befiled.in For ST.7 as prescribed uhder Rrrle 9 (2) & 9{2A) orini Sin;iiiiJ rirl.J.'islie*;.rsna D€_accompanted by a copy ol order ol Commissioner Central Excise or Commissioner( entral tL_xclse {Appeals) {one of whiclr shall be a certified copv) and coDv o[ the orCer oasseri
Dy the, commrs^sloner authorizing_the Assistant commissidner or Defuty commissi6nei ofLentral Lxcrse/ Servrce lax to lrle the appeal belore the Appellate Tribuiral.

fiar ra, idrq rcqra 6 !-{ +qrfi{:rqd-q crfu+{ur G-*q t cF $ffi * 
"o1,6 

ffi+
TqF f-* 3tfrF-{r{ 1944 fr rrRr 35rs' +. 3ia?td, d Sr frafq :rE}frqq, 1994 fr cTRr 83 t
3firld €-drfr{ d aft ar"l sr 4f H, {s rrilr t cfr 3{qr&q qrfufi{ur c. 3{qrd m,{a $rrq rcqr4
rarfEr rr fri4 h 10 qfarrd (10%), rq l;rrr w q41ar ffia f, ur ralar, ;rq *-ra sqtdr
frdrffi H,.6r ydm fuqr ilR', ErrJ F+ gs qrr # +rzl-d rqr l+ ari ar# :rqma fu nfti er
s-{r5 sq(r s tr+ a 511

ffiq rflr< Ear l.ti e'-arw * 3filrd ,qia Bl'ar(r sr6. * F-m snB-f, t
(i) lrRr 11 S fi rnrlra rr*
{ii) Aaie ilqr fI fr Jrt ,rcrd {rtrI
(iii) &rir rql l;;ffi S B-{n 6 t ridrd aq rm'q
- qerfr q-6 lo {s uRr + crdqr4 ffia 1w. z) $RF-+q 2014 +'3niii fi Td fuff yffiq.
crffi + rqli FfqRr$a epra sr.S t'q ]rfffr +t arzr fr& iltrl

For an.appeal to be filed before_ the CpSTAT, under SectiJn 35F of the Central Excise Act,
1944 whjch is also made applicable to Service Tax under Section 83 of the Finance Act, 1994;
an appeal against this order shall lie before the Tribunal on pdvmenr of look of the durv
demanded where duty or dufy and penally are in dispute, or penalty, where penaltv alone rs iir
dispule, provided the amount of pre deposit payable would-be subjecl ro d ceilirig of Rs. l0
Crores,

Under Central Excise and Service Tax,'Duty Demanded" shall inctude :

(il amount delermined under Section I I D;
(i,) amount of erroneous Cen!at Credit ta-ken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of rhis Section shall not apply ro lhe stay
application arrd appeals pending bef6re any appellate authority prior to the cbhhencement cif
the Finance (No.2) Act, 2014.
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tct IIIGT T{itrI{ 6t qtfiEsl 3ilifqA:

*"f;*?Hm#m'HffiHft;##'ri, ,hfio rd{rd sf6 }ea1q, ree4 fir rr*r

is.c * qG'qtd-6 + ,ilrta:r+r sfoo, swii sr+R, Tdfurur fltrqa f,6r5' ltra a;fl q' {t=rw

faspr, tt{r EE-a:*ra frq ffid, q-fld ffr't, {S fffi-11-0001, 6} lfi-{r srdr E[r6(rl I -^

a,*ii,*L's;f, il':;'*:r$ry"'l$ldff ?fr.:id::f,i*o"i*ri[ti#tr*t:!'ifu +;?-J
ieiiiEiT-<ir uii-ioilo*ing case, govemed bv first pro!'rso to

... qie ara t ffi {+ffrfr t' flrtrd A, T6r qogra E;$ qTd 6l fo-S rrsrfr t ergrt rid fi crr; frfr
[r i'ffi; il{ir#";.#;fr{-dd,G o* rc € (€r 3r3I'iF T{?'8-d t eft]a, qT Frfr

cr* ; t qr alsRtr fr rna *' rss{"r t dha, E f, 6r{{ire qr F6fr 3riR ,|6 fr frrd fi T6Hrd

* rraffi fu
In case o[ anv loss ol Poods, where tlte Ioss occurs,in trpnslt from a faclory.to a warehouse or

to anolher fdctory or rtori"bti d'iiiti"tto u"si" t6- an-oitrer ariiiiig'ttri: C"Yt* 6f processing of the

iirotii" i ti'ariHduii oi in storage whether in a factorv or rn a warehouse

(ii) e+na t Er{r Effi {r6tr qr alr +i Frqta 6-r G ant t i?Mur ii rr+-a +zt qra q< rft ?Ig

;'il"-rd'rJ- * g. iffi # ,**'e, *'#m t et6t ffis iIY dT s{ 6t f*qld 61 .rdl tr

,Li 

:r""."J,::Br.",.ll$Hg,:,{":t'1i." 3rT.cfl.'ii,,?:8,".1}31'i,ffivs:8HtYh?5il"I['"#p"#l:idi"rl'gi
iirut trv oi G.titory outside India'

{iii) sE rflI( rl-ffi 6I t. rdl;r flfi('f{dr :rn-a t ErA, ecrf, qr slcr;T *t ara ffia fuqr7rqr l] /
il}r'". Jf *toO" .*p"o*"a o"Lii. f.rjiu 

"r,po.i 
to Nepal or Bhutan, without pavment of dutv'

(iv) sfiltra rer< *'r.qrra r1a, * ryran.* qc d ESA ftre 5u gftFqa Id^{F+ frfila
qi"t rt-'#"E" ffi ff 
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rqsa fir q*r rOS f ru*'6r;"Si 
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Act, 1998.
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$@I EA I fr "il 8r affiq 3ilrea alc<6 (3l$d) F-qfl'rre'\'' 
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Major Head of Account'
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Rupees One Lac

qft ss Snerr * 6t {d nrtrrl ar sqr}er t dr wta aa nrhr &' iit' er6 6r srrdrr' 5'r '{qd

* g fr.+ 3r4r qrFdt s" *";H-6,"rt',a'a* q *u * ilfi # fr!' qqfurF $qih{

ffi # t* ha'* +aq dri'rf a ('+ 3rr&{d- G;+ srar t t / tn case' if the order

covers vanious numbers-,of.^ojei''i1''o"ag';f3r' i.qe roi e99!.${ro.n;hi.#,,}i,h?,dor'Xrfti
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#'* di,tftd o so &i 6r ;qEflnrq r5a ftfr-c -rrn ildr tlrlfrq I /

lJfi-".?H"#+.il"'."""::,:l rg,';%};"|ft":{:rrsirx'".'ly.it',3:9"d"fik'xf' rtr'"'1'"'i'Jti

the Couit Fee Act,l9l5' as zurlenoeo'

clET qrffi. i;drq 3fr|{ rla tra tarrr imfiq ryI4fl6.{"T 1616 Bft}) f}{ffrd-dr' 1982 fr 4ffi-d

U'r*'ffi-ri*A-+.m#*";+ *i E"d a gto.rt g?rd 3{rsftd tu* ilrdr tt I

Il,#;tHl H,?',"$tli;:.tsjlrutsr.utr'*r"xillgtts.lrffii:3:"'%Biu-" 
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gEq $ffirq clffi 6t 3rfid erfud rri t.+itifra aqrq+' h-qd 3it{ tfffrilff crdtrrii fr frq'

3mgff agrrt-q d<qrfd www.cbec gov'in tFI au rra 6 | /

i8tH1."j1ifl:?,d,ti:'j;l.nl*, fi'f',.f:l',i','*"r:g3lii,*",l?",''#6"fl! if,Ri-1d? Ilf il'*n"

,1
t,_,



Appeal No: 43 /GDM|2017 to 44 /ADMIZOL7
Appellant: Laviosa Trimex Industries private Ltd.

4

:: ORDER.IN. APPEAL::

Being aggrieved with the below tabulated Orders_in_Original

(hereinafter refeffed io as lmpugned orderf passed by the Assistant
Commissioner, Service Tax Division, Gandhidham (hereinaffter referred
to as Lower AdJudicating Authority| M/s. Laviosa Trimex Industries
Private Limited, Survey No. 38g, Bhuj _ Mandvi Highway, p. O. Box No.
14, Village: Pundi, Taluka: Mandvi (Kutch) (hereinafter referred to the
appellants) have filed following appeals.

2. The facts of t-he case are that the appellant are merchant
exporters and have filed following tabulated refunds seeking refuncl of
Service Tax paid by them on the services utilized by them during the
course of export under Notification No. 41/2o12-Service Tax dated
29.06.2072, as amended (hereinafter referred to as the said
Notification)

3.1 The Lower Adjudicating Authority while processing bo*r
refund claims observed that clause 3(g) of the said notification clearly
stipulates that the claim for rebate of service tax paid on the specified
services used for export of goods shall be filed wit-hin one year from the
date of export of the said goods. Further, as per explanation to clause
3(g) of the said notification the date of export shalr be the date on which
the proper officer of Customs makes an order permitting clearance and
loading of the said goods for exportation under section s1 of the customs
Act, 1962.

3.2 Thus, in the case of claim for the period frorn April, 2O15 to

June, 2015, from the Table A appearing at para 4 of Order_in_Original

\ ..'

/\,

Order-in-OriSr.
No Number Date

Appeal
Number

I ST 646 20t6-t7 27.02.2017 43 GDM 2017
2 ST 648 20I6-17 27.02.2017 43 GDM 2017

Period of refund Date of
refund

application

Date of
receipt of
refund

a ation

Amount of
refund
claimed

A 02 51 Jto nu e 02 I 14.o2.2017 16.o2.2017 2 6l ,549Jul 02 1 oto toc rbe 02 1 14.O2.2017 16.O2.2017 2 56,269



. Appeal No: 43/GDM/2017 to 44/GDMI2OtT
AppeUant: laviosa Trimex lndustries private Ltd.

No: 5T/646/2016-17 dated 27.02.2017, the first date of order of proper

officer of Customs permitting clearance and loading of exportation under
section 51 of the Customs Act, 1,962 was 04.04.2015 and the last date

was 30.06.2015, whereas the claim has been frled on16.O2.2017. Thus it
was time barred.

3.3 Likewise, in t-he case of claim for the period from July, 2015

to October, 2015, from the Table A appearing at para 4 of Order-in-

Originat No: 5T/648/2016-17 dated 22.O2.2O17, the first date of order of

proper officer of Customs permitting clearance and loading of exportation

under section 51 of the Customs Act, 1962 was 03.07.2O15 and the last

date was 08.10.2015, whereas the refund has been filed on 76.A2.2O17.

Thus it was time barred.

4. Being aggrieved with the impugned orders, rejecting their

refund claims, the appellants have fi1ed present appeals on the single

ground that the impugned orders have been issued without issuance of

Show Cause Notice and granting personal hearing to them. Therefore,

there is a violation of principles of natural justice. They placed reliance

on the case law of Xiting India Technology Serrices - 2OtG (441 STR

129 (Tri. Hydl in this regard.

5. The Central Board of Excise and Customs vide Notification

No 2612017 -Cx(NT) dated 17.lO-2O17 read with Order No: OSI2O\7-

Service Tax dated 16.11.201.7 , has appointed undersigned as Appellate

Authority under Section 85 of tJle Finance Act, 1994 for the purpose of

deciding these appeals.

6. Accordingly, common persoDai hearing of these two appeals

was fixed on 19.01.2018. However, Shri Vikas Mehta, Consultant and

authorized rdpresentative vide his letter dated 18'01.2018 sought an

adjournment. Accordingly, hearing was again re-fixed on 09 'O2'2O18,

however none appeared for the personal hearing fixed on 09 O2'2O18'

Therefore, third and fina1 hearing was fixed on 06 03.2018 In response,

the appellant vide their letter dated 05.03.2018 waived the opportunity of

personal hearing and submitted that these appeals were filed on
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accounts of the facts that the impugned orders were passed without any
issuance of Show Cause Notice and no order can be passed or sustained
without issuance of Show Cause Notice to them.

ns & Findin

7, I have carefully gone through the entire appeal
memorardum and the submissions made by the appellants. I find that
since the facts and circumstances of both these appeals are common
therefore, I propose to decide the same by this common order. I further
find that since these appeals are against rejection of refund therefore
there is no need for compliance to provisions of Section 3SF(i) of Central
Excise Act, 1944 made applicable in Service Tax matters vide Section g3

of the Pinance Act, 1994.

8 I find that tl:Iere are two points required to be decided in the
present proceedings:

(0 Whether there is any violation of ttre principles of natural
justice while deciding the refund claims filed by the appellants
by the Lower Adjudicating Authority?

(ii) Whether impugned orders of the Lower Adjudicating Authoriry
rejecting the refund claims of the appellants on the point of
limitation are just and proper?

9.1 I find that the claim has been filed under Notification No.
4[/2O12-ST d,ated 29-06-2012, as amended which grants rebate of
service tax paid on the taxable services which are received by an exporter
of goods and used for export of goods subject to certain conditions
prescribed therein. I find that Lower Adjudicating Authority has pointed
out that the claims are time-barred. On the other hand I also find that
Lower Adjudicating Authority while deciding the refund applications have
neither issued Show Cause Notice nor granted personal hearing to the
appellant.
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9,2 I frnd that the appellants have stated that no order carr be

passed without any Show Cause Nolice. I find from the impugned orders

that there is no reference of Show Cause Notices issued and hearing

granted to the appellants before issuance of impugned orders.

9,3 I find that Honble High Court of Calcutta in judgment in the

case ofKanji Savji Parekh (Calf Pvt Ltd - 2O1O 1262lF,Lf 83 (Cat| has

heid that act of passing an order without Show Cause Notice and

personai hearing is in vioiation of principles of natural justice. Identical

is the view of the Hon'ble High Court of Bombay in the case of Dr.

Balabhai Nanavatl Hospital & Nanaveti Hospital Medical Research

Centre - 2OO9 (2331 ELT 442 (Boml and Hon'ble High Court of

Karnataka in the case of J. J. M. Medical College - 2o,o,6 (193) ELT

4O1 (Karl. Similarly, Hon'ble Tribunal in their decision in the case of

Golconda Engineering Euterprises Private Limited rePorted at 2OQ7

12181 ELT 625 (Tri. Bangt has taken similar view. Thus, I find that in

this case there is a violation of principles of natural justice.

10. Therefore, to meet the ends of justice, I set-aside the

impugned orders of the Lower Adjudicating Authority on the grounds

that it has been passed without observing the principles of naturai

justice in light of the decision in the case of Singh Alloys (Pf Ltd' - 2OL2

(2341 ELT 97 lTti. Delhil, and remand the matter back to Lorver

Adjudicating Authority i.e. Dy. /Asstt. Ccmmissioner of Service Tax

Division, Galdhidham, with a direction to decide the matter afresh on

merits by following principles of natural justice.

11, In holding this, I also rely upon the case 1aw of Honda Seil

Power Products Ltd.- 2013 PATI ELT 353 (Tri. Del.) wherein a similar

view has been taken as regard inherent power of the appellate authority

to remit back the matters under the provisions of Section 35A(3) of the

Central Excise Act, 1944. Further, Hon'ble Gujarat High Court, in Tax

Appeal No. 276 of 2014, in the case ol Associated Hotels Ltd' has held

that even after amendment in Section 35A ibid, after 10-05-20 1 1 ,

Commissioner of Central Excise would retain the powers of remand' I

find that provisions of Section 35A of the Central Excise Act, 1944 are

7
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made applicable in service Tax matters vide section g3 of the Finaace
Act, 1994.

12. Accordingly, without expressing any opinion on admissibility
of the refund or otherwise, the appeals of the Appellant are disposed by
way of remand with a direction to the Lower Adjudicating Authorigr to
decide the refund claim of the Appellant on merits after following
principles of natural justice.

E

F. N.V.2/43/cDM/2017
Place: Rajkot.

Dated: 09.03.2018
(LArrT PRASADI

COMMISSIONER, CGST & CEX, RAJKOT/
COMIVIISSIONER (AppEALS-m),

CGST & CEX, RAJKOT

By Speed Post
To,

M/s. Laviosa Trimex Industries private Limited,
Survey No-_38S, Bhuj - Maadvi Highwall '
P. O. Box No. 14,
Village: Pundi,
Taluka: Mandvi (Kutch)
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1) The Chief Commissioner, GST & Central Excise, Ahmedabad

Zone, Ahmedabad.
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