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$fuq-rdT ssqr r€,.rbfrdr+ (.fr.\'d) .9.i.+-ao?b/ro ?o!ie.+'€Rr ce *g :ifu-s yr&r q .

.teffaia .a.q{T-Q o rre/oei ! ,*':rrgrur d qorb.* aft-a irsr< ffiq d+E ua Q-er ${
:ltl *qn sJ6 ,{rfr6tc d hid 3fitG'{q rqqv fir trrr 2,,6r rqcu+ifiq 3iqrq ar6 nft}frrrq

t 3rditd cS s,rcnn 61 4t 3rqdt * €-<si fr rn?lr qrka rri t Ellq t y{rs qrffi fi Fc

d fr-{+;d B-qr rrqr t.

In pursuance to Board's Notification No. 26l2O17 -C.Ex. (NT) dated 17.10.217 read
\rith Board's Order No. 05/2017-ST dated 16. I 1.2017, Shri Lalit Prasad, Commissioner,
Central Goods and Sen,ice Ta-r & Central Excise, Rajkot has been appointed as Appellate
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of
Central Excise Act, 1944 and Section 85 of the Finarce Act, 1994.

TI

AT

(A)

la-lryd/ c-"4-frd 3n-.{r+d/ Jq{f,d/ sdrJr6 $r+ra. *dq jiqrd qtffii C-dr6{. {rs6lc / r FrtrrR
I rmfrtnfrr cERi lwftfu-d arfr"na :ntrr d q*a, 7

Arising oui of above mentioned olo 'issued by Adrlitional /Joint / Deputy/ Assistant
Commissioner, Central Excise / Senice Tax, Rajkot / Jamnagar / Gandhidham :

3r*d-6-dt & cffi 6r artf (r4 Eff,I / Name & Acldress of the Appellants & Respondent :-

M/s Manaksia Coated Metals &
ChandraniTaluka Anjar - Kutchh

Industries Ltd., Survey No.396,,Village

(j)

fs Jneer(3rfi-fl t eqfua 6tt Eqfr-d ffiBa at& d sqq+a qrffi / xrfu5'qur 6 sqqr"
3rfia Enrt * s+ar tt/
l"); P"IqP! gggrieved br this Order-in Appeal ma."' file an appeal to the appropriate authority
rn the lollowlng u'a\.

trar_ elffi .*ffiq :cqrq ?lE (rE t-4r6{ 3rfrfi-q ;qqrfu'+rur + sft Jqd, iffiq gt.{K S16
sfuAfe ,1944 fr rrrrrisB t rrrfu w F+ea:rftfrcq, tgg+ fi rrqr 86 A 3l+frdffiBa wr6 ff rr s6fr t t/
Appeal to^Custoryg, E-xgise & Service Ta-x Appellate Tribunal under Section 358 oI CEA, 19.14
/ Under Section 86 of the Finance Act, 1994-an appeal lies to:-

a;fowr rcqr+a fr e-ffiFrd €:fi ffrrd {lar ?r.*6, }ffiq ricrrd qp6. [d t-drm{ 3]qdIq;qrqrfut fr Eslq fi6. i{r 
"-drm 

i 2. }rR t 'Tlr. aE frFfr, 6l fr'drfr qrfdq u
The special bench_of_cu stoms, Excrse & senlce fax Appellate Tribunal of weit Block No. 2,
R.K. Puram, New Delhi in all matters relating to classifiLation and yaluation.

Sqll_rd qnl.die I(a) Ji ndrr rra JrffdI fi sraar als €-Jlt yfr g-sr ra, #ftq 3iqre qr6 r.rd

tEr+-{ Jfi&q anqrfu-6toT-tkc) fi qfa'qa dnq frF6-6T, . dfr-&{'ra, c5aiA ,laa'}sr-d
3l64{rqr( 3coo?q .trt *t arfi qGq rl

To the wesl repiorral hen.h of crrsroms. L,xcise & Service Tar Appellalc Tribunal {cESl.ATi at.
2,,,r Floor. Bhaiimati Bhau.arr. nsanva AhmiaatlaJ-isbot'6 tn [As';;i adp;;i;;if;;ih;n ,,"mentionejd jn para- I (a) above

(ii)



$q,

(iii)

(B)

$q-frq;qrqrftI-flTr * sqffi Hfid qrila 6{i t frr' +*fi-{ tcqrc ?16 (vfid) G-{frr+dl, 2001,

il tr-++ 6 fi 3if,-rid Cnff{a fuq rrt iq* ne-a +t qR cmi fr 4* f$'q'r arar qftq r f+d' Q-

oq t 6q r.o cfr * €RI, JET rcqrq ete"F 61 qirr ,rqrs 61 4f,4 3lt{ rlr{Ii rrqr raiar, w(' s

ars qr rg$ 67r, 5 intr Fc\r qi 50 ino wq d6 3{?rqr 50 drGI {cq $ 3tfu6" t d- rqst:
1,000/- strt, 5,000/- dqt 3fl?r 10,000/ wri ar fttffua sqr eI6 6I cF {d?-d *tr Bqift-a

sr6 sT sddr;. {dftl-d gtrrq ;qrqri*orsr 6r qnqr + {6ttr6 {B-Fcrt * arq t ffi efr

iiraft=d+ #* * *+ rqnr "ntr W-a &6 SFFc ildrr fuqr drflr ilGc t Edift)-d Srrc 6r afli{rd.

d-+ Er rs qnor fr ilar qrBa G-dt FdEd yffi ;qrqrft-flur St sner Rrd f, t erra- rr{et
(€e 3fi{) fi frq 3n}fiT-c-d + HRr 500/- rq(' 6r FEriR-d ar6 s}rl 6'cf,r ilrn l/

The aooeal to the Aooellatc Tribunal shall be filed in quadruplicate- i4- [orm EA-J / as

"i.i.iitiea rrnder Rulb'6 o[ C('nlral Excise {Appeal) Rules. 200] and shall bc accompanled
5;;i;;i" 

";i ":6ictr'lr 
t"ai -.trould 6. accbithanierl bv a fee ot 8s. 1 .000/. Rs.!000/ .

R"s-10.000/ nhere antount ofdut\ demandlinreresl/lrenalt\/_rellrndrsLllf,lo5-Lac..5Laclo
5'0 i;;;f ;6r; 50 GC'.;ipect i't- lt in ttie lorm cil crossed bank draf] in favour.of Assl
ft"."i"'ii"I'b'i tlri"n.tr ii anir no#inateri public seclor barrk oI the place rr here lhe.bench oI anr
;i;fii;;1'.d ;tbiii siit,ii tianti oi itiJ pLai:e uhere th9 berrch'of the _Tril.runal is situated.
ii;;ii;;ii; Inadi: tot eianr-6i.iiai shall be accompanied hr a fee of Rs. 500/-.
i!ffi'ffi + €?{6T 3tffi. ri.n lftIf#{q. lqe4 fi urrr 86(1) fi Jraad s-dlir{

Fqaalm, 1994, + G-{q 9(1) fi r{a Btffta c.rd s.T. 5 d qR cfisl * fi ar E-+?ft a"'i 55*
uq no's*t t nog:rq-o 6r a+ d, .-fl6r cft s*r * +rd.rf, mt lsan fr^tr+ *? r,nprf,

eH urf*qr 3lk rme-t rq S an (rfi eF fi sFr, frdr +dr6{ +} aia ,ars * 61" slR w
,Tq, ,t#. 

-w,r- 
s drg. qr ,{r$ s-q, 5 drGI sq(r sI 50 dra. 5q(r itz5 3rerin 50 dtrI 5c(r t

uO-+-6 * #sr'-r,gogl 6qt. 5.000i- $q* 3T?rdr 10,000/- sqs or Frqtfua .,ilfrr ?f6; 6I cfr
ii"- .ti F-ftd ir6 * ,ffi, 

-r*g-a 
rodq ;;irEqwr 6r s[sr d sdrq6"rG'€dr t

r,, u tit m ffin a't, + ++ rqnr arfr ffid d'm Srrc ildnr fer "E 
Erftr'-L €dea

flqz; r1r161a, d'+ fi rs rnur d 5iar f,rqr .1dt sirftl-d 3ffrs;qrqrfu+1ur 8r tnor Frra H t

ilrrl, 3,t&i irt **l + nl sna-ci-'r* t $ltj 500/- tcq e;r frqlfud lli-F "r;rl 
q'{ar 6t,r u

The aoneal uncler sub seclion ll) of Sr'clron 8b ol lh-e Finance Act, 1994 1-o the^Appellale
iiii,'i#ii'Br,rJrT ii" ri6,r i'i 

'.rr';ii,hiiirii"i""'i..i "S.r.5as n'tliiribid under Rule.e1.1) of thc

sf,i,I;i"t;i'h';r;;, ibb4, ,h,i'shrii Li a.ibmpan,ia r,i i clrpi of the order anpea]_ed againsr

i;;';i,'"Hiiii:'Eilr'6. iirrlnii'i6p'l'o",j"ir,on-ia"bi pc?omiianicd br a lees'oI Rs. 1Doo/

\\here the amount ot sen rcc I it-r &'ihieresl dcl^1anded ,t peiiiTrl:'i.iiia' oT R-s. S-Lakhs or lcss'

HilS'dO'07 
*i.:[Eiij 

rii. 
-amo,,.ii,iiij^ii.-i*-&-iniegest.fiemarided & penaltr levied is more

rhan [ive lakhs but not 
"*.""iti"ne-R'-. 

'ii 
fr i:Lji n!. n; i0.000/ ihere'the a'mount of .service

i!'i'hj'i,iti?iii"a?i,.r'"ci.ij'ii'i.ii!rji'l;r,i..il i-;;r;i"'1han'l'fl.{ La[hs rupees. in rhe,form or

crossed bank dratt rn laloqfli-itii 'Ai3i"rii,r ji.gidii-ai 
"f lnF-6iiicn ol nominated Prrblir'

Sector Bank of rhe Dta( e 
" 

ti";; iii; #;iti',if iiFH l-ra'i is 
-siiuated. / Application made lor

grant ofsla\ shall beaccompanled b\ a lee ol KS JUU/-'

E.a aftlB'cq, 19e4 6r urr 86 SI 5q-tlrr3{i (2) (rd (2A) + rrd-nd d ffr arfr 3fid, tqr6{

BqEard, 1994, * F-q-q 9(2) \rd 9(2A) t rra faqifta qlrd s.T. 7 it fr ar si;at t'a 3B-t €1?I

:nqra. *,-ftq riq6 et<*r 3t?IdT 3lrua,d fyqal +-;fiq sccrd Ta; fom qrffa snder fir cft-{i

+#a +t (rd-A t q#cF ci+rFl-d 
-d-fr arfo't ,tr }T"ur+a Sqfl 16116 lryI .aET ry

+-d" aar* atE'i fdrf,{. ml xffiq ;qrqrft-r<ur s) xra-d_d f,s fi'{m +r ffit e-i ald vr*r fir

cfr et snr fr"sdrfr 6[d d:fr I ,'

The appeal under srrh seclion (2) arrd l2A) o[ lhe scction 8{) lhe [il)ance 4,^1 loazi. shall be

filed in For s.t ./ as presc'rr;i ';'.J;; 
ri ri; g1zl * otznl o[ lhc Service Tax Ru]r-s. 1994 anrl

.nr'lt 't. ....,*.,anieb br u .rnr:,f orOi. oi Cohmissioher Centtal I'lxcise or Commisstoner.

E"iii.;i fl;#'ffi;r"Ir=]'rJ," li " 
r-llcrr snair u. a cerl tfied copl ) a nd .opl t-'f t-he e1616r. pa ssed

;.:'ih:'A;;;i";Y;#;;;ii';;;ii,e iH"-Aiii.tart commissioier o-r I)epu!1 commissioncr of

central Excise/ service Ta_x tt_, filel he aDpeal beforr- lhe Appcllate lrrl)unal.

fiar qrffi. i-ffq 5.crd lli4 tra t_qrrr:iffiq HfufiUT (fr€tu) + cfr.3frt s 4lq-d fr adl.4-

i#"qrffi 3{eff"" 194'4 6r qrr 35('tr + 3td"td, ;t fi ffiq nfufaq-q, 1994 6I qxr 83 &

3rarla't"r+r +t efi crq fi arg t, 5s nr*r * cF gffi{ crfu+{ur 4 3qs *€ srEI 3cqrd

a;ie* rq qm * toh?rd'(lov"), rc[ nEr (r{ Etdr ffi t. * qch:Jq s_rd gmar

#srfra t, 6r slrrinfr F*-qr 3N. Esd F+. Ss tfiT * 3rddd rqr fu ari dr& sTqfd -q fir] ffi
6lts 5cq t vff* a otr

A-fiq l.qrd ?j6 *sI6T t 3rd?td "qFT fu{- rrq eIe'F" fr F-F anF-d E

(i) qRr 11 fr t ffia r6q
(i1) ffic aqr +r fr 43 rim {rfa}

(iii) Qafu rsr ffir t B-{q 6 *:lafu Iq {6q
- Esrd q-6 fu 5q qRr t crd!]rn ffiq (€ 2) 3IBG-{fi 2014 t 3fl .':{ * $' C.S xqdq
qrffi + srI&T fr-drrrtrd rrrra sr$ t.E 3rfifr +t aq r€t dntl

For an aooeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,

i944;fi'.f i;.i-";;;a; applicable to Senice Tax under Section 83 of the Finance Act, 1994,

"" "n"""i 
u""*ii rhis orrt.r shrrll lit'before the Tribunal on pa\mcnl of l0"o oflhe dulr

,lemdrided where dut\. or dulr anrl pcnallr arc in dispute. or pet)alt\. u herc pcnall\ alone rs In

;;;ii;i;.' ;r;.:i;;".I r rri; imoJnr of pi-c-clcposit palable sould bc subject to a ceiling of Rs l0
Crores,

Under Central Dxcise and Service Tax, "Duty Demandcd" shall include :

li) amounl determinetl r.tnder Section I 1 D:
iiir amount of erroneous Cenvat Credit taken;
liilr amount oavable under Rule 6 of the Cenvat Clredit Rules

,-uia.a lutrn"i'rn.t llre provisions of lhis Scclion shall no-l appl to the sta\

,prrficurion 
"nO 

rppeiii penalng befbre anr appellale authoritv prior to the commencemenl of

t he Finance (No.2l Act. 20 I 4

(r)

(ir)



/:\
b

{c) ,rr{d Fs6R a;} Yrfrwr vrira :

Revision aooliEation to Government of India:
trs 3ne?r 6r yafrtTur qifi--+r ffifu-a fiHdi i |fio 5.srd ai6 xfrfrffr, 1994 SI qRT

35u,E t q?rq "qTf,+ e ]rd4-d 3r?r{ strfii, srrId r{6R. qate.Igr 3rr+{d g+,E, fum FTem, {rtr{q
BsrTq, rf?fr aB-d:"trda &q sffd, e--€-d qr?t, ag ffcdr-t Ltoot, +t B-qr ilai iltfl,t /
A revision application lies to the Unrler Secrelan. to Ih( (;ovenrment oI lndia. Retisron
Application Uirit, Ministn of Finance, Dlnartmeirt oI Reverrue. .+th Floor. Jee'.an Deep
BLildine. Parliament Streel. Nr.\\ l)elhi- l l0(,01. undcr Section 35EE o{ the CEA 19-14 ih
respecl"oIlhe follorlirtg case. governed br first proriso t(, sub-section (])ofsection 358 ibid:

,,, rii r{rd t R;S {6srf, + Hrqd fr. frfl 46gra Effi qro 6} ffi 6T{sri t argrt 46 } qrurqa
"r fi q)-qrd qr faffi 3#q 6re.d qI fu{ ffi-(r6 ergn arr t ffiI srgR _a? 

qrrarqa + et{r;T, qr ffi:fr
e+sR rrd fr qr $BRvr fr qra t S dhTa Brfr +r6e qr ffi- srER r]6 i qra t rosra
t qrah frr/
In case of a4v loss of goods, rvhere the loss occurs in transir from a facton' to a $arehouse or
to another tdclorv or from one tlarehouse lo another durinq the coutse ilf processing of lhe
goods in a warehouse or in sroraRe r,r hetlter in a laclorr or in 6 rrarc]touse '

(i1) sTrd t dr6{ ffi {16( 4r et, 6} Grdra w G ara * frM,uT fr q-q-rd 6.n qrd q{ erft ,rg
a-fi-q tcrrr Ttr + ge ff&q + Hrqd n., ;i c{rrd fi qrfl Birfr {r.q,ir afd 6t Md * * tl
ln case of rebate of dut-t. of ex-ctst on goods exportr:d to an\, countn, or ter ton, outside lndia
of on excisable rnateridl used in the"rnnn ufai.tu re of thi-goods n;hiah;i;,. ;ipoii"n ro-;t
countn' or teffiton' outside India.

(iii) qfA yecre eJffi 6I alr?nq Bv IA-dT slrf, t dr6{, ivra +r sgra q] qm fua B-qr rrqr tt /
In case of g'oods ext'orted outside India 

"*pu.i 
to Nepal or Bhrtrr, r'r':ithout'par m ent of duty.

li!) HBfe'{d.rccr t r.srra 31q * +1ararr fi farr fi E{e +frc fs J{fuft-{q (,-d i{+ EFc
m"tlrat-t f,d Ht;q S, dt:lh t$ -nrlsr d :+ra+6'l3qs) + -drrr furr nfuftsq fa z).
lq98 6t rrrr 109 S ddrr Aqa fi 4* dTiIe i"rdr fqrqrBft cR qi qr6 fr qrka la(, rE trt
Credit of anv dul-v alio-ur-d to lle trtilized 1o\ arrls pa\nrent ol cxcrse clul\ on final oror]rrcrs
under.the provtslons ol tllls Ac1 or lhe Rules made there under such order is oassed bv the

!.oIfugt"r.. 
(App"als) on or afrer. rhc dare appoinred under Sec 109 oaiha Ffi;n;e {No.)t

(") 3qir+a JrAEa fr at cFqi:Ir..n.lc-sr EA s *, di 6r +-"*q. JFcrcd qrffi (]rrfr-O ftzr4rd-dr,
200r. + G-+a e 6 3rddd Efafr"-r t, rs rrtsr * sEqur * s qrd t fud ar #"t qrnt i
Jvtt-f,d 3aA-{d^+ HRr {il JGar d :rfid jr&r Sr dI qF-qi r"rra fi arn qftar srq t +#
:ITl.{jn ffi; 194-4 +'r rlr{r 35_EE S r5a frutft-a rra Sr rar+afr t snq * dtr cr
TR 6 tf cfA +ia-J;T Sr art urfrrr ,
Tfre above applir-ation shall be made in duplicatc irr Form \o. Er\.L n5 5ps61J;"d under Rule- 9of Central Extise (Appealsl Ruie*. )00 iiliitirn-: in oiiirr s iii,f ii,."ju"r['bii ',inTiii'riri",]i l.isoughltobeappedlerlagaihstrs,ommunicarcdanOsi'iatl"Uc"aii"iiipiiliia"Ui'ir,t'Jcopreseaclr
of rfie oro antl'ortier_rfi App.at. ii ahouid-ai;o b; a.Air;a;l;d b,i-;';;pi'df iRK'ai.,;il;ijevrdencing pa\menl of prcsiiibect fec as prescribed unaei S.iilon {S EU 

"I'Cdn. 
tbI+l'uii?i

Malor Head o[ Acr.ount.

("i) :ttsrur sTa-{d t orti ffiBa EuiRa lJa ff rdTqrft ff arfl qr6. 
r

a-6r €?F-f 1aa (rfr 6rc 6rrs 4l ry$ 6q fr d 5qa. 2OOl . 4n elrrard rs-qr il\I 3fl{ qft gd-ra
{qifr (16 drq Fqd t;qrAr tt d sq} 1000 -i 6r errrtr];r F+-qr afr r

The rerision annlir-arion, slrall .lrc ac,.ompanied -1rr a te,, ol Rs. 200/- \\.here the amountinrolved in Rupies onr Lai oi teis-and i{sl iOdoil 
":fr"i. 

rir" ,iilro u"ni 
'inu'Jived 

is more thanRupees One Lat.

{D) uft gt-:nlsr fr € nc .rrdqr} +r uar&r S d q-ct6 ryd 3na?r * ft(' qr6. 6r errara. qd-ra
.r'11 ffi-{r srar Erl-4t {€ dz-q +, Oti Aq efr fi ftsT,iff 6d d ff} #Aq {rjfurfr.r{#h4
rqfu'otut +t w; nfi-a il +-frq srfi.f 6f u+ :+rica BqT dTdT t r I I"'.""", 

'if. 
the orrtercovers various nrrml:ers ,or order in c)rigi.ar. rt.e for oach o.ri). shouid be' paicl in rheaforesaid manner. not riirhstarrJing ih. faii r'iiir ihe one appeql ro the Appellanl Tribunal orrhe one aDnlicarion ro rhe_ciniigi f,oi:i. nii n" ii..'i"ii:'rrl.'"f i]ir,'.X iij', iljill'"lji,i'1ir oria rrork irexcisins Rsi. I takh tec ot Ri. i0O7 for iaih '

(E) q?Tru'?lifud -qrqr q ?1a. yRft-+a-. 1975.-+ ;qqfi rS lfi-frsr {d sGpr (d lrrarfr Jn{rr 6I
cF q{ Airin-d 6.50 fq* 6r -qrqr q ei6 faB-c'ir;rT e)-" ffi;','l ^'' "'Y'' \- \-'
One coov of annlication or O.l.O. as' the case mar be. alrl ihe order of the adiudjcalinea.urh^orit1's_halt Uear a , ouii ree siom'[ oi ns. 1i. sO ;s' p;;s.;li;;ri'ii"dii's. i'"0'r'[ flii,"G;_;.;fthe Couir Fee Act,l975, as amendcd.'

(F) tqr !ffi, ldq 3{.d gffi^rd.s-dr6{ :rffi'a;orqrfu+rur (6Fl rnft}) G-+q166, 19e2 d qffi6
(rd srar Fdl;lrf, aFrdl 6l sr}Fr-d m-.i drd fut fi $h at rqa 3ir+ftd B-qr frrdr Br /Allenlion is also inviterl lo rhe rules coveritrR thes" an4 other relatecl mallers contatncd in thcCustoms. Excise and Sen ice flppel1sip filtrrino ilF.o.-ea Li;;j Ririe; 'ibE)*

(G) 3-il lrfidrq crffi dr iifrd ilfud s-d + Edfud aqn-+, EsEa 3it{ a-A..frar4,enrnd, t Ra.,
31frffiff hemfi-q id€qu u.r,".u,.cbec. gov. in 6) as uri H r I 

. 
' 
' -"'

For the elaborirle. deraik rl anrl lirtcst nrorrsiorrs relalrng lo .liling uf appeal to the hlgherappellate authoril\,1he apDellirnr ma,:r"I.iioiie"O.pari--.,irntiii.Bsij.i.iiiiil:f,"L.rr,,.,,,



Appeal No: 50i/ GDIvi/ 2017
Appellant: Manaksia Coated Metals & Ind.rstries Ltd.

4

:: ORDER-IN.APPEAL::

Being aggrieved with the Order-in-Original No.

23lAClAnjarl2016-17 dated 09.03.2017 (hereinafter referred to as

impugned order) passed by the Assistant Commissioner. Central Excise,

Division: Anjar (hereinafter referred to as Lower Adjudicating

Authorityf, M/s. Manaksia Limited, now M/s. Manaksia Coated Metais

and Industries Limited, Survey No. 396, Village : Chandrani. Taluka:

Anjar, Dist. Kutch (hereinafter referred to the appellants) have iiled

present appeal.

2. The facts of the case are that durin.g the sci:utiu. of ER- 1

returns for the period from Apri1, 2013 to May, 2015, it was observed

that the appellant had availed the CENVAT credit of Serr,ice Tax of Rs.

4,10,6401-, including Education Cess and Secondary & Higher

Education Cess, paid on the professional services recr:ived br: therri frorr

M/s. Winner's Engineering Solutions, Dewas (MP) in connection tith
their upcoming galvanizing plant i.e. expansion. Since the services rvas in

connection with upcoming project therefore it was observed that the

same does not appear to be valid "input service", as delineci under Ruie

2(1) of CENVAT Credit Rules, 2OO4. Further, the fact of avariment oi

credit vl,as suppressed from the department. Therefore, Shou, Cause

Notice dated 05.08.2016 was issued to the appellant wherein it rvas

proposed to recover the wrongly availed CENVAT credlt, by invo.rir:g

extended period, along with interest. Also penaltl' equivalent tc CENVAT

credit w-as proposed.

3. 1 The Lower Adjudicating Authority while deciding ihe Shovr

Cause Notice vide his impugned order held that professional seivice ior

construction of Galvanizing Line cannot be treated as vaiid input seri.tce

as it does not have any direct or indirection reiatlon to the

manufacturing of flnal products since they are in relation to upcoming

Gaivanizing plant. Therefore, he held that CENVAT credit is not

admissible. He also placed reliance on the Order-in-Appeat No. KCH-

EXCUS-000-0 54 - 16- 17 dated 26. 12.2O 1 6.

L{a
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3.2 On the point of limitation with reference to appellants

arguments that on the similar point, for the period from September,2Ol2

to March, 2013, they have already been issued Show Cause Notice dated

08.06.2015, therefore the present Show Cause Notice dated 05.08.2016

covering the period from April, 2013 to March, 2016 is time barred, the

Lower Adjudicating Authority held that appellants vide letter dated

09.0.2015, 22.O5.2015, 15.12.2015 & 05.02.2016 were repeatedlr,. asked

to provide the information for the period from April, 2013 but they did

not provide the same. Therefore, the extended period has rightly been

invoked.

3.3 Accordingly, he confirmed the demand of irregulariy availed

CENVAT credit of Rs. 4,10,640/- along with interest. He further imposed

penalty equivalent to irregularly availed CENVAT credir Lrnder Rule 15 of

CENVAT Credit Rules, 2004 read with Section 11AC of the Central Excise

Act, 1944.

4. Being aggrieved with the impugned order the appellants have

liled present appeal on the grounds that:

(i) the Shorv Cause Notice covering the period from April, 2013 to

May, 2016 have been served on them on 09.08.20 16 therefore

the demand for the period prior to 09.08.2015 is time barred as

they have already earlier been issued Show Cause Notice dated

08.06.2015 covering the period from September, 20I 2 to March,

2015; that therefore the demand of Rs. 3,26,910,/- is liable to be

dropped on the point of limitation itself;

(ii) the definition of "input service" include the sen ices received in

relation to setting up, modernization, renovations or reperirs ol a

factory premises therefore the services on r,r'hich they have

availed CENVAT credit is valid 'input" sen,ice anC piaced

reliance on the case laws of Reliance Gas Transportation

Infrastructure Linited - 2016 (46) STR 286 (Tri. Mum),

Radhe Renewable Energy Development Private Limited -

*?r
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2OfS (3151 ELT 33 (Tri. Ahmdf, GSPL India Transco Ltd -
2O1s (4OlSTR 398 (AAR)& 2O1s (4OlSTR 3e3 (AARI;

(iii) that since the services are well within the scope of valid input

service; that department was alread)' having information

regarding availment of such credit therefore penaltl, ur-rder Rule

15 of CENVAT Credit Rules, 2004 is not imposable since it is a

settled position of law that provisions for suppression of facts

cannot be invoked for subsequent period; that thereiore no

penalty under Section llAC of Central Excise Act, i944 is

imposable.

5. The Central Board of Excise and Customs vide Notilication

No 26l2Ol7-Cx(NT) dated 17.1O.2O17 read with Order No: 05 l2Cl7-

Service Tax dated 16.11.2017, has appointed undersigned as Appellate

Authority under Section 35 of Central Excise Act, 1944 for the purpose of

passing orders in these appeals.

6. Accordingly, personal hearing in the matter u'as heid on

27 .O2.2O18 u'hich was attended by Shri Sudhir Kumar \4aheshurari,

Authorized Representative of the appellant aiong with Shri Su.jit Kumar

Datta, Authorised Signatory of Appellant during which thel' reiterated

their grounds of appeals and also filed additional written submission

which is similar to grounds of appeal.

Discussions & Findines:

7. I have carefully gone through the entire appeal

memorandum and the submissions made ora11y as q'ell as in u'riting

during the personal hearing. I find that appeliant have Cebited their

CENVAT credit account with Rs. 30,800/- on 12.05.2017 rvhich is more

than 7.5o/o of the amount of Rs. 4,10.640l- confirmed. Thus, I find that

there is sufficient compliance to provisions of Ser:tion 35F(i) of Central

Excise Act, 1944 and accordingly, I proceed to decide the appeai.

8. I find that in the present appeal follou'ing tn'o points are

arising for consideration :

,..1
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(i)
"\.hether 

demand made for the period from Aprii, 2013 to

Ju1y, 2015 is time barred?

(ii) whether CENVAT credit of Service Tax has been correctly

availed by the appellant on services availed b-r,* them?

9.1 I find that the Show Cause Notice on hand covering the

period from Apri1,2013 to May,2016 has been issued on 09.08.2016

invoking the extended clause. The appellant have argued that they have

already been issued Show Cause Notice dated 08-06.2015 covering the

period from September, 2Ol2 Io March, 2013 therefore extended period

cannot be invoked and hence the demand for the period prior to Ju1y,

2015 is time-barred.

9,2 First of all I find that w.e.f. 14.05.2016, consequent to

Presidential assent to the Finance Act,2016, the time iimit for issuance

of Show Cause Notice for the cases involving other than suppression has

been increased from one year to two year. Thus, the Show Cause Notice

can cover the period upto July, 2014. Thus the contention of the

appellant that the demand for the period prior to Jul-v, 20 1 5 is time

barred lacks legislative backing

9.3 On the other hand I lind that Lower Adjudicating Autthority

in his findings at Para 22 of t]ne impugned order has ciearll' stated that

the appellants have already been requested vide letters dated

09.03.20i5,22.O5.2015, 15.12'2015 & 05.02.2016 to provide the

information and finally they supplied the complete information vide their

letters dated 16.o2.20L6, 18.02.2016 &,21.06.2016. I aiso lind that the

appellants have not rebutted these facts. Thus, I find that despite being

asked to provide the information vide letter dated 09.03.2015 the

appellant deliberately delayed the submissions of rnformation till

21.06.2016 which in turn delayed in issuance of Shorv cause Notice

therefore invoking extended period is -iust and proper and I hird no defect

therein. I lind that my views are well supported by the decision of the

Tribunal in the case of Sundaram Clayton Limlted - 2OOO (1171 ELT

116 (Tril wherein it has been held that since relevant information rvas



Appellant:

8

Appeai No: 50 / GDMi 2017
Manaksia Coated Metals & Industries Ltd.

not provided by the assessee during the course of inquin, despite

knowing about excisability of the goods, therefore the exter-rded period

has been rightly invoked. I find that in the instant case also despite being

requested vide letter dated 09.03.2015, 22.05.201S, 15.12.2015 and

05.O2.2076 the information was provided by the appellants, in piecemeal

vide their letter dated 16.02.2016, 18.02.2016 & 21.06.2016 and it rvas

well within the knowledge that the department has objections about

availment of such CENVAT credit. Thus, demand is not time-barred.

1O.1 On the point of merit, I find that it is not disputed that the

CENVAT credit of Service Tax has been ciaimed on the services which

rvere utilized for expansion of their current plant by construction of

galvanizing line engineering, however, the only ground for its denial is

that since the said services are in relation to the upcoming plant

therefore it cannot be termed as utilized directlv or indirectiv in or in
relation to the manufacture of final product.

1O.2 I find that Lower Adjudicating Authority in his impugned

order at Para 15 has reproduced the definition of "input sen'ices" given in

Rule 2(1) of CENVAT Credit Rules, 2004. Upon its perusal I find that in

"inclusive' part consists the senrices in relation to setting up,

modernization, renovation and repairs of factory. I find that the

services received by the appellant are nothing but in relation to

modernization of their factory by adding construction of galvanizing line

engineering. I also find that there is no allegation in the entire

proceedings that the Central Excise registration number of the pi-esent

piant and the upcoming plant are different.

1O.3 As regards to the Order-in-Appeal dated 26.12.2015 relied

upon by the Lower Adjudicating Authority in his impugned order wherein

it has been held that services were received in relation to expansion 7

setting up of the new facility and are not in connection s.ith

modernization, renovation and repairs of factory, I am unable to aqree

with my Learned predecessor in as much as the inclusive part clearly

includes the services in relation to setting up, modernization, renovatiot-I

and repairs of factory and construction of galvanizing line engineerine in

lL
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the existing factory is nothing but an act of modernization of the factory.

I further find that if the expansion of existing factory is not a valid

activity then there is no proposal for denial of CENVAT credit on the

inputs used in said expansion. Thus, I hold that there is no irregularity

in availment of CENVAT credit by the appellants. Further, wher-r demand

does not survive the question of interest and imposition ol penalt-v does

not arise.

11. In iight of above discussions and lindings. I set-aside the

impugned order and allow the appeal fi1ed by the appellant.

6

F. N. V.2/soiGDM12017
Place: Rajkot.

Dated: 09.03.2018

(LALIT PRASAD}

COMMISSIONER, CGST &, CtrX, RAJKOT/
COMMISSIONER (APPEALS-III),

CGST & CEX, RAJKOT

By Speed Post

To,

M/s. Manaksia Limited,
now M/s. Manaksia Coated Metals and Industries Limited,
Madhav Villa Society (House No. 1),

Survey No.421, Plot No. 1

Anj ar Satapar Road,
Near Railway Crossing (Anj ar)
Taluka: Anjar,
Dist. Kutch - 370 1i0

Copy to:
1)

2)

.),

4l
s)

The Chief Commissioner, GST & Central Excise, Ahmedabad
Zone, Ahmedabad.
The Commissioner, GST & Central Excise, Kutch.
The Commissioner, GST & Central Excise, Rajkot.
The Assistant Commissioner, GST & CEX, Anjar - Bhachau.
Guard File.


