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16.03.2018

Passed in Bhri Lalit Prasad, Commissioner, Central Goods and Service Tax & Central
Excise, Rajkot
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In pursiance 1o Board's Notification No. 26/ 2017-C.Ex (NT) dateed 1710217 read
with Hoard's Ohrder No. 05,/ 2017-8T dated 16,11.2017, Shn Lalit Prasad, Commissioner,
Central Goods and Service Tax & Central Excise, Rajkot has been appointed as Appellate
Authanty for the purpase ol passing orders n respect of appeals Gled under Section 35 of
Centrnl Excise Act, 19449 aral Section 85 of the Finance Act, 1964,

T AW TEEA WA WA SRR WEE 6O, $earT Seuis e BT, T | S
| TR ZERT IHIATEE S ae andw & giaa
Arising oul of above mentioned OO dssued by Additional/Joint/ Deputy / Assistant
Commissioner, Central Excise | Service Tax, Rajkot / Jamnagar | Gandhidham

g Fftewa & SIHEE # STH U O Nome & Address of the Appellants & Responeent

M/s Manaksia Coated Metals & Industries Ltd., Survey No.396,,Village
ChandraniTaluka Anjar - Kutchh
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Any person agerieved by this Orderan-Appeal may file an appeal 1o the appropriate aathority
iri thie following win

(A} i EE SR U A T8 JaR il s & o anie, S s oes
944 @ umr 358 & wanw A Faen aftfeen, 1994 & umr 86 & aadw
Taritafla s & o |t &
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 16944
{ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

W ol e A IR T e A ueE, R 3 uee ta dEe s
FaritEer #7 A O, d o A 2, W & Oyw, 9 Besd o S SRR R o
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block Na, 2
Rk Puram, New Delhi in all matters relating 1o classification and valuation

wh I QEsE (@) A A0 U S & e 9w omd sl e ooew, B8 e aew e
AR s AiUeAT fERE) & ofus e Ofss | EfEde ge apeE waed s
WEHEWTE. Scoatl &1 H1 a1 ofgw |/ 9
Ta the West regional bench of Customs, Excise & Service Tax Appellate Tribupal (CESTAT) at,

2 Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as
mentioned i faari T silione
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The appeal to the Appellate Tribunal shall be filed in gquadruplicate in form EA-3 [ as
p]‘n:ﬁr‘l‘il'tﬂp;‘l unclﬁ_r El.,i_l?'l:l{] of {‘rntnﬁ E}:risr (Appeal) R Ir-a,] 201 I.mri shall be acoom J-ulllniu_-d
i.-'f'mnsl one which at least should be accompanied bv a fee of Rs 1,000/ Rs 5000/ -
5, 10,000/ - where amount of duty :11:m|1!1|1,|'|n rrrﬁl..‘lj.,c!1u'|1't.-'l‘t'l'lllll1 is upto 5 Lac., 5 Lac to
50 Lac and above 30 Lac respectively i the form of crossed bank dreafl in favour of Asst.
Registrar of branch of any nominated public sector bank of the place where the berwh of any
nominated public sector bapk of the |I}1||L'r where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a lee of Rs, 500/
a.tqjmmznmm“ AN MO, fded WOWEA, 1904 &1 OnT 86(1) & AT dEE
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Ihe appeal under sub section (1) of Section B6 of the Finance Act, 1994, ta the Appellate
Tribunal Shall be filed m qugcd u[.illrcutt i Form 5.7.5 as prescribed under Rule 9(1) of the
Service Tax Rules, 1994, and Shall be accompanied by o copy of the order appraled aﬁmrml
jone of which shall be certified copy| and  should l'ﬁ‘ arccompaned I:ni-,' f jees of Rs ] ]
where the amount of servior tax & mteres! demande palty levied of Bs. 5 Lakhs or kess,
Ry 5000/ - where the amount of service tax & interest demanded & penalty levied is - more
than five lakhs but not exceeding Rs, Fifty Lakhs, Ra 10.000/- where the amount of service
tiax & interest demanded & penalty levied s more than Hifty Lakhs rupees, in the fors of
k draft in favour af the Assistan E-I;"ﬁ,lﬂ-T!l’HT_ ol the bench af nominated Public

{ the place where the bench of Tnbunal is situated [ Application made for

CT mn
Sector Bank of t F
eranl of stav :hn!] be accompanicd by a foe of Rs. 500/,

fay yfefrgR, 1004 81 o 86 #1 TUANIEh (2) UF (2A) & HEed o & al i, Aee
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The appeal under sub section (2] and (2A) of the section BO the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 (2] & 912A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner,
Central Excise (Appeals| (one of which shall be a certified copy) and copy of the order passed

by the Commissioner authonzing the Assistant Commissioner oo Deputy Commissioner of
Central Excise/ Serviee Tax to file the appeal before the Appellate Trilunal.
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For an ﬂpﬂeal to be filed Iefore the CESTAT, under Section 35F of the Central Excise Act,
1944 which is alse made applicable 1o Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on pavment of 0% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penaity alone is i
E_iﬁ.putr.. provided the amount of pre-deposit pavable would be subject to a ceiling of Rs. 10
‘rores,
Upder Central Excise and Service Tax, "Duty Demanded”™ shall include :

i) amount determined under Section 11 o,
1] amount of erroneous Cenvat Credit taken;
i amount pavable under Rule 6 of the Cenvatl Credit Rules

vided further Ihat the provisions of this Section shall not apply to the sty
application and a Is gmlm.p_ before anyv appellate authority prior to the commencement of
the Finance (No.2| Act, 2004,
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A revision application lies to the Under Secretary, “:Il' El'lt ljuwrnrnuniluf India, Revision
Application ﬁmt. Ministry ol Finance, Department of Besenue, 4th Floor, Jeevan Deep

Building, Parliament Street. New Hrli‘li-h'l W1, under Section J5EE ?Llhe CEA 1944 in
respect of the followine case, poverned by first proviso to sub-section [1) of Section-358 ihbid:
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In case of any loss of is, where the loss occurs in transit from a factory to a warrhouse or

to another Hetory or Irom one warehouse to another during the course of processing of the
810 a warehouse or in storage whether in a fuctory orin a warchouse
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In case of rebate of duty of excise on goods exported to any country or termitory outside India
of on excisable materiil ysed i the manufacture of the poods which are eXported 1o ans
countTy or territory outside [nedi
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In ciase of goods exported putside India export 1o Nepal or Bhutan, without pavment of duty,
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Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under such order s o :E-I-it.Fl:'!rh'l. the
ﬂmﬁn&ﬁun:r {Appeals| 4n or after, the date appomted under Sec. 109 of the ﬁ:mm-: fho.2)
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e above application shall be made in duplicate in Form No, EA-8 as specified under Hule, 9
al Central Excise (Appeals) Rules, 2001 ﬂhﬂn 3 H'ml:ﬂlhu from the :Imﬁn whl':r:h the order
wuﬁht to hcaﬁpaalf agiinst 15 communicated and shall be accompanied by tw HEs each
of the OO and Order-In-Appeal, It should also be accompanie by a copy of TR-6 Challan
evidencing pavment of prescribed foe as prescribed under Section 35-EE of CEA. 1944 under

Major Head of Accaunt
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The revigion application shall be accom r|[| I u fee of Rs. 200/ where the amount

involved m Rapees One Lac or less aned R /- where the amount involved is more than
upees Dne Lac.
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covers varous numbers of order- in Original, fee for sach O.10. should be paid in the
aloresaid manner, not withstanding the facl that the one appeal o the Appellant Tribumal or
the one I’E.lj:l ication o the Central Govi. As the case may be, 1% Gilled 1o avoid scriptoria work if
excising Ks. | lakh fee of Rs. 100/ for each.
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Attention is also invited to the rules covering these and other related matters co e LT,
Customs, En:-iae and Service Appellate Tril:ugnal (Procedure] Rules, 1952, e
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:: ORDER-IN- 3

Being aggrieved with the Order-in-Onginal No
23/AC/Anjar/2016-17 dated 09.03.2017 (hereinafter referred to as
impugned order| passed by the Assistant Commissioner, Central Excise,
Division: Anjar (hereinafter referred to as Lower Adjudicating
Authority), M/s. Manaksia Limited, now M/s. Manaksia Coated Metals
and Industries Limited, Survey No. 396, Village : Chandran:, Taluka:
Anjar, Dist. Kutch (hereinafter referred to the appellants) have filed
present appeal.

2, The {acts of the case are that during the scrunny of ER-1
returns for the period from April, 2013 to May, 2016, it was cbserved
that the appellant had availed the CENVAT credit of Service Tax of Rs.
4,10,640/-, including Education Cess and Secondary & Higher
Education Cess, paid on the professional services received by them from
M/s. Winner's Engineering Solutions, Dewas (MP) in connection with
their upcoming galvanizing plant i.e. expansion. Since the services was in
connection with upcoming project therefore it was observed that the
same does not appear to be valid “input service®, as defined under Rule
2(l) of CENVAT Credit Rules, 2004. Further, the fact of availlment of
credit was suppressed from the department. Therefore, Show Cause
Notice ‘dated 05.08.2016 was issued to the appellant wherein it weas
proposed to recover the wrongly availed CENVAT credit, by invoking
extended period, along with interest. Also penalty equivalent 1o CENVAT
credit was proposed.

3.1 The Lower Adjudicating Authority while deciding the Show
Cause Notice vide his impugned order held that professional service for
construction of Galvanizing Line cannot be treated as velid input servige
as 1t does not have any direct or indirection relation to the
manufacturing of final products since they are in relation o upcoming
Galvanizing plant. Therefore, he held that CENVAT credit is not
admissible. He also placed reliance on the Order-in-Appeal No. KCH-
EXCUS-000-054-16-17 dated 26.12.2016.

A2
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3.2 On the point of limitation with reference to appellants
arguments that on the similar point, for the period from September, 20112
to March, 2013, they have already been issued Show Cause Notice dated
08.06.2015, therefore the present Show Cause Notice dated 05.08.2016
covering the period from April, 2013 to March, 2016 is time barred, the
Lower Adjudicating Authority held that appellants vide |eter dated
U9.0.2015, 22.05.2015, 15.12.2015 & 05.02.2016 were repeatedly asked
to provide the information for the penod from April, 2013 but they did

not provide the same. Therefore, the extended period has rightly been
invoked.

3.3 Accordingly, he confirmed the demand of irregularly availed
CENVAT credit of Rs. 4,10,640/- along with interest. He further imposed
penalty equivalent to irregularly availed CENVAT credit under Bule 15 of
CENVAT Credit Rules, 2004 read with Section 11AC of the Central Excise
Act, 1944,

4. Being aggrieved with the impugned order the appellants have
filed present appeal on the grounds that:

1] the Show Cause Notice covering the period from April, 2013 tw
May, 2016 have been scrved on them on 09.058.2016 thereiore
the demand for the period prior wo 09.08.2015 is time barred as
they have already earlier been issued Show Cause Notce dated
08.06.2015 covering the period from September, 2012 w March,
2015; that therefore the demand of Rs. 3.26,910/- 15 habie to be

dropped on the point of hmitation itself;

[iij the definition of *input service® include the services received in
relation to setting up, modernization, renovations or repairs ol a
factory premises therefore the services on which they have
availed CENVAT credit is valid “input” service and placed
reliance on the case laws ol Reliance Gas Transportation
Infrastructure Limited - 2016 (46) STR 286 (Tri. Mum),
Radhe Renewable Energy Development Private Limited -

b

L
i
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2015 (315) ELT 33 (Tri. Ahmd), GSPL India Transco Ltd -
2015 (40) STR 398 (AAR) & 2015 (40) STR 393 (AAR);

{iif) that since the services are well within the scope of valid input
gservice; that department was already having informartion
regarding availment of such credit therefore penalty under Rule
15 of CENVAT Credit Rules, 2004 15 not imposabile smee it 15 a
gettled position of law that provisions for suppression of facts
cannot be invoked for subsequent period; that therefore no
penalty under Section 11AC of Central Excise Act, 1944 s

imposable.

5. The Central Board of Excise and Customs vide Notification
No: 26/2017-Cx(NT) dated 17.10.2017 read with Order No: 05/2017-
Service Tax dated 16,11.2017, has appointed undersigned as Appellate
Authority under Section 35 of Central Excise Act, 1944 {or the purpose of

passing orders in these appeals.

6. Accordingly, personal hearing in the matter was heid on
27.02.2018 which was attended by Shri Sudhir Kumar Maheshwan,
Authorized Representative of the appellant along with Shri Sujit Kumar
Datta, Authorised Signatory of Appellant during which they reiterated
their grounds of appeals and also filed additional written submission
which is similar to grounds of appeal.

Discussions & Findings:

(f I have carefully gone through the entire appeal
memorandum and the submissions made orally as well as in writing
during the personal hearing. I find that appellant have debited their
CENVAT credit account with Rs, 30,8B00/- on 12.05.2017 whach is more
than 7.5% of the amount of Rs. 4.10.640/- confirmed. Thus, | find that
there is sufficient compliance to provisions of Section 35F(i) of Central

Excise Act, 1944 and accordingly, | proceed to decide the appeal

B. I find that in the present appeal following wo points are

arising for consideration:

e ——a

o
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(1) whether demand made for the period from April, 2013 w
July, 2015 is ime barred?

(1i) whether CENVAT credit of Service Tax has been correctly

availed by the appellant on services availed bv them?

9.1 | find that the Show Cause Notice on hand covering the
period from April, 2013 to May, 2016 ha: been issued on 09,08.2016
invoking the extended clause. The appellant have argued thar they have
already been issued Show Cause Notice dated 08.06.2015 covering the
period from September, 2012 to March, 2013 therefore extended period
cannot be invoked and hence the demand for the pericd prior to July,

2015 is ume-barred.

9.2 First of all 1 find that w.elf 14.05.2016, consequent to
Presidential assent to the Finance Act, 2016, the time limit for issuance
of Show Cause Notice for the cases involving other than suppression has
been increased from one vear to two year. Thus, the Show Cause Notice
can cover the period upto July, 2014, Thus the contention of the
appellant that the demand for the period prior to July, 2015 1s tme
barred lacks legislative backing.

9.3 On the other hand | find that Lower Adjudicating Authority
in his findings at Para 22 of the impugned order has clearly smated that
the appellants have already been requested wvide letters dated
09.03.2015, 22.05.2015, 15.12.2015 & 05.02.2016 to provide the
information and finally they supplied the complete information vide their
letters dated 16.02.2016, 18.02.2016 & 21.06.2016. | also find that the
appellants have not rebutted these facts. Thus, | find that despite being
asked to provide the information vide letter dated 09.03.2015 the
appellant deliberately delayed the submissions of mformation il
21.06.2016 which in turn delaved in issuance of Show Cause Notice
therefore invoking extended period is just and proper and | find no defect
therein. 1 find that my views are well supported by the decision of the
Tribunal in the case of Sundaram Clayton Limited - 2000 (117) ELT

116 (Tri) wherein it has been held that since relevant nlormaton was

S
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not provided by the assessee during the course of inguire despirte
knowing about excisability of the goods, therefore the extended period
has been rightly invoked. | find that in the instant case also despite being
requested vide letter dated 09.03.2015, 22.05.2015, 15.12,2015 and
05.02.2016 the information was provided by the appeliants, in piccemeal
vide their letier dated 16.02.2016, 18.02.2016 & 21.06.2016 and it was
well within the knowledge that the department has objections about

availlment of such CENVAT credit. Thus, demand is not time-harred.

10.1 On the point of merit, | find that it is not disputed that the
CENVAT credit of Service Tax has been claimed on the services which
were utilized for expansion of their current plant by construction of
galvanizing line engineering, however, the only ground for its denial is
that since the said services are in relation to the upcoming plant
therefore it cannot be termed as utilized directly or indirectly in or in

relation to the manufacture of final product.

10.2 | find that Lower Adjudicating Authority in his impugned
order at Para 15 has reproduced the definition of "inpurt services” given in
Rule 2(l) of CENVAT Credit Rules, 2004. Upon its perusal 1 find that in
“inclusive” part consists the services in relation to setting up,
modernization, renovation and repairs of factory. | lind that the
services received by the appellant are nothing but in relation to
modernization of their factory by adding construction of galvanizing line
engineering. | also find that theére i= no allegation in the entire
proceedings that the Central Excise registration number of the present

plant and the upcoming plant are different.

10.3 As regards to the Order-in-Appeal dated 26.12 2016 relied
upon by the Lower Adjudicating Authority in his impugned order wherein
it has been held that services were received in relation to expansion |/
setting up of the new facility and are not in connection with
modernization, renovation and repairs of factory, | am unable to agree
with my Learned predecessor in as much as the inclusive part clearly
includes the services in relaton to setting up, modernization, renovation

and repairs of factory and construction of galvanizing line enginesring in

Lt
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the existing factory is nothing but an act of modernizition of the factor,

| further find that if the expansion of existing factorv is not a valid
activity then there is no proposal for denial of CENVAT credit on the
inputs used in said expansion. Thus, | hold that there 15 no irregularity
in availment of CENVAT credit by the appellants. Further, when demand
does not survive the question of interest and imposition of penalty coes

not arise,

11. In light of above discussions and findings, | set-aside the
impugned order and allow the appeal filed by the appeliant.

]
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F. N, V.2/30/GDM/2017 oW S
Place: Rajkot, (LALIT PRASAD|
Dated: 09.03.2018 COMMISSIONER, CGS5T & CEX, RAJROT/

COMMISSIONER [APPEALS-III),
CGST & CEX, RAJEQOT

By Speed Post

To,

M/s. Manaksia Limited,

now M/s. Manaksia Coated Meials and Industries Limited,
Madhav Villa Society (House No, 1),

Survey No.421, Plot No. 1

Anjar Satapar Road,

Near Railway Crossing (Anjar)

Taluka: Anjar,

Dist. Kutch - 370 110

Copy to:
1) The Chief Commissioner, GST & Central Excise, Ahmedabad
Zone, Ahmedabad.
2] The Commussioner, GST & Central Excise, Kutch
3) The Commissioner, GST & Central Excise, Rajxo!
4}  The Assistant Commissioner, GST & CEX, Anjar - Bhachau,
3) Guard File.



