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3 DEDEH#:—&FFEAL =
Mis. Weighup Instrument. Plot No. 131, Shop No. 03, Sector-1A,
Gandhidham (hereinafter referred to as ‘the appeliant’) helding Service Tax
Registration No. AAAFWS5331LSD001 has filed this appeal against Order-In-Original
No. 11/ST/AC/2016-17 dated 05.12.2018 (hereinafter referred to as ‘impugned
order'), passed by the Assistant Commissioner, Service Tax Division, Gandhidham
(hereinafter referred to as “the lower adjudicating authority™).

2, The brief facts of the case are that the appellant having Service Tax
Registration under the category of "Business Auxiliary Services, Technical
Inspection and Certification Agency Services, Maintenance or Repair Service &
Other taxable services — other than the 118 listed. During the course of audit, it
was found that for the period from April, 2011 to December, 2012 the appellant
has filed VCES declaration and paid Service Tax dues and obtained Service Tax
registration on 24.12,2013. The appellant filed Service Tax return for the period
from October-2012 to March. 2013 on 31.12.2013, which was due on
10.08.2013, for the period April, 2013 to September, 2013 on 16.12.2014, which
was due on 25.10.2013. Even though the appellant filed Service Tax returns
late, they did not pay late fee/ penalty as required under Section 70 of the
Finance Act, 1994 (hereinafter referred to as ‘the Act) stating that they have
obtained Service Tax registration on 24.12.2013 only and had filed VCES and
therefore, immunity from penalty for late filing of Service Tax returns is available
to them as the last date of payment of ‘lax dues’ under VCES was 31.12.2014
(though the same was not available to them as per the provisions of VCES,

2013) o

2.1 The audit also revealed that the appellant had provided sarvices to SEZ
units and claimed ab-initic exemption under Notification No. 40/2012-8T dated
20.06.2012 as amended / superseded vide Notification No. 12/2013-ST dated
01.07.2013 and Notification No. 7/2014-ST dated 11.07.2014: that appellant was
required to follow the procedure prescribed under Notification No. 40/2012-ST
dated 20.06.2012 for the period prior to 01.07.2013, which they failed to follow
and A-1 declaration was not available, After 01.07.2013, the appellant was
required to follow the procedure prescribed under Notification No. 12/2013-ST
dated 01.07.2013 which also failed to follow since A-1 was not available.
Therefore, it was alleged that the appellant was not eligible for ab-initio
exemption from payment of Service Tax on the services provided to the SEZ
and Service Tax of Rs. 22,247/- was required to be recovered from them along
with interest under proviso to Section 73(1) and Section 75 of the Act

respectively.
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3. Show Cause Notice No. VI(a)ST/08-03/C-1I/20168-17 dated 28.06.2016
was issued to the appeilant by the Assistant Commissioner, Central Excise
Audit-1ll, Rajkot wherein it was proposed to recover Service Tax of Rs. 22,247/-
under Section 73(1) of the Act along with interest under Section 75 of the Act,
late fee of Rs. 20,000/- on each 5.7.-3 returns late filed. It was also proposed to
impose penalty of under Section 77, 76 and 78 of the Act upon the appellant
The said Show Cause Notice was decided by the lower adjudicating autharity
vide the impugned order wherein he confirmed demand of Service Tax of Rs.
22,247/- under Section 73(1) of the Act along with interest under Section 75 of
the Act. The lower adjudicating authority also imposed late fes of Rs. 40,000/-
under Section 70 of the Act for late filing of two $.T.-3 returns but did not impose
any penalty under Section 76 of the Act; that he imposed penalty of Rs. 5,000/-
under Seclion 77 of the Act and a penalty of Rs. 22 247/- under Section 78 of
the Act on the appellant.

4 Being aggrieved with the impugned crder, the appellant filed the present
appeal on the following grounds:
(i)  The lower adjudicating authority erred in denying the exemption
from Service Tax in respect of services provided to SEZ when there is not
dispute aver the supply to SEZ. When the suhstantial condition regarding
supply of service to SEZ is not dispuled, denial of exemption for want of
declaration in Form A-1 and A-2 is not justified and thus the impugned

order is liable to be set aside

(i} The allegation of evasion of Service Tax can be made only if it is
proved that the services were not provided to SEZ. Therefore, extended
period of limitation is not invokable merely because declaration in Form
A-1 and A-2, which were required to be arranged by the service recipient,
were not available with them and therefore the entire demand is time

barred. © AN

{ii)  Since the entire demand is not sustainable, cemand of interest and
levy of penalty ordered by the lower adjudicating authority is also not
sustainable. The lower adjudicating authority erred in imposing late fee

without giving due consideration to the submissions made by the
appellant.

3. Personal hearing was attended by Shri Vikas Mehta, Consultant, wherein
he reiterated the grounds of appeal and submitted that their services to SEZ

were exempted ab-initio; thatl since services were exempted, demand can't
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5
survive; that demand is time barred also; that for demand of Rs, 22 G87/-

penalty of Rs. 20,000/ is very high; that they are very small service provider
and penalty of this high amount will kill them; that he request to drop the penalty

imposed on them or to reduce it to minimum and their appeal may be allowed.

3.1 The appellant made written submission stating that demand of Service
Tax of Rs. 22,247/- is not tenable since the Show Cause Motice itself admits that
service for which Service Tax is demanded was provided by the appeliant to
service recipients in Kandla Special Economic Zone and thus substantial
requirement of Notification No. 12/2013-5.T. dated 01.07.2013 is duly satisfied;
that the demand of Service Tax is made only on the ground that authorization
1ssued by the jurisdictional Deputy Commissioner of Central Excise or Assistant
Commissioner of Central Excise as the case may be, in Form A-2 that were
produced by the appellant in respect of services provided by them to units
located in KASEZ were for subsequent peried; that substantive requirement of
receipt of service by an unit located in a SEZ is duly satisfied by them and they
relied upon decision reported as 1981 (55) E.L.T. 437 (SC); that since there is
no dispute regarding receipt of service in Kandla 3EZ and subsequent
production of authorization in Form A-Z2, the substantive requirements of
exemption Notification No. 12/2013-8.T. dated 01.07.2013 are duly satisfied and
thus demand of Service Tax is not tenable; that when it is admitted in the Show
Cause Notice itself that services were duly received in the SEZ. intent to evade
payment of Service Tax gets automatically excluded and thus, invocation of
extended period and imposition of penalty of Rs. 22.247/- is not tenable. In
respect of levy of lale fee under Section 70 of the Act, it was submitted that they
obtained Service Tax registration on 24.12.2013 and filed application under
VCES on 27.12.2013 and filed S.T.-3 return for the period from October, 2012 to
March, 2013 on 31.12.2013 as against the due date of filing ST-3 return on
10.09.2013; that they could not have filed ST-3 return prior to taking registration
and thus the allegation regarding late filing of return by 112 days is not correct
and late fee of Rs, 20,000/- imposed may be quashed; that as per Question No.
2 of FAQ dated 08.08.2013 published by CBEC, declarant shall get immunity
from payment of late fee/ penalty for delay in filing of return; that for late filing of
return from April, 2013 to September, 2013 they were under a bona fide belief
that no return is required to be filed when there was no tax liability as per the
provisions of Rule 7C of the Service Tax Rules, 1994 and they prayed to waive

the late fee. ol ]
.?1-

PageSol &



ot

Sppeal No: VI 16/GOMI 2T *'EJ

FINDINGS:

6. | have carefully gone through the facts of the case, the impugned order, the
appeal memorandum and submissions made during personal hearing. The issue {o
be decided in the present appeal is as to whether the appellant in the fact and
circumstances of the case, is liable to pay Service Tax, interest, late fees and

penalties for non-observance of procedures laid down under exemption Naotification
or not 7

7. | find that the appelfant had obtained Service Tax registration on 24.12.2013
and filed VCES declaration on 27.12.2013 to pay due Service Tax for the period
from April, 2011 to December, 2012, which was accepted by the Deparment It is a
fact that VCES, 2013 was introduced by the Govt. vide Notification No, 10/2013-S.T
dated 13.02.2013 and defaulters were required to make truthful declaration of all
pending dues from 1* October, 2007 to 31* December, 2012, It is on record that the
period of dispute involved in the present case is from October. 2012 to September,
2013. The appellant declared their Service Tax liability upte December, 2012 in their
VCES declaration. For the liability starting from January, 2013 onwards, they filed
S.T.-3 returns for the period from January-2013 to March 2013 and from April to
September, 2013 allegedly late by 112 days and 417 days respectively. The
requirement of declarations in Form A-1 & A-2 is to be fulfilled by the appellant and
they have fulfilled this requirement. Motification No. 40/2012 dated 20.06.2012
prescribes exemption by way of refund of service tax paid on the specified services
received by SEZ units or the developer and used for the authorized operations and
the person liable to pay Service Tax had option not to pay the Service Tax ab inifio,
subject to the conditions and procedures as prescribed under Notification No,
40/2012-5T. The exemption from payment of Service Tax can be claimed by units
located in a Special Economic Zone .. SEZ Unit or Developer of SEZ and used for
the authorized operations from the whole of the Service Tax, education cess and
secondary and higher education cess leviable therecn by way of refund. The law
provided remedy to either pay Service Tax and claim refund or not to pay Service
Tax ab-initio, subject to the conditions and procedure as stated in para 3(l) to 3{IV)
The exemption either by way of refund or ab-initio under Motification No. 42/2012-
ST can be claimed by SEZ unit or Developer of SEZ unit only whereas appellant is
neither SEZ unit nor Developer of SEZ. Therefore, the appellant was required to pay
Service Tax and then claim refund by following the conditions and procedures as .
laid down under Notification No, 40/2012-ST dated 20.08.2012. G

o
71 Itis on record that the appellant filed Service Tax returns late and they also
did not pay Service Tax claiming exemption under Notification No. 40/2012-ST, as
amended, which was not applicable to them and Service Tax was payable by the
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7
appellant. It is on record that the appellant had filed required Service Tax retumns but

had claimed exemption from payment of Service Tax wrongly. however, there is no
suppression of fact etc. on their part. It was for the department to undertake scrutiny
of such claims in time and deny the wrong exemption claimed by the appellant. In
absence of any suppression of fact etc. with intent to evade payment of tax on part
of the appellant, extended period cannot be invoked in this case. ST-3 returns were
filed by the appellant on 31.12.2013 and 16.12.2014 whereas SCN demanding
Service Tax for the period from January, 2013 was issued on 28.06.2018, which is
time barred. Accordingly, | set aside the demand of service tax beyond normal
period on the ground of limitation of time. However, Service Tax for normal period is
payable only with interest as per Section 75 of the Act.

7.2 Since, there is no suppression of facts, on part of appellant, with intent to
evade payment of duty, penalty under Section 78 of the Act is alsc set aside.

B. The appellant has vehemently argued that they have got Service Tax
registration on 24.12.2013 and thus, late filing of return for the period from October,
2012 to March, 2013 is cbvious and as per VCES scheme they got immunity from
payment of late fee/ penalty for delay in filing of return. | find that the arguments
advanced by the appellant are devoid of merits in as much as that VCES provisions
werefare applicable for the period upto December, 2012 and not from January, 2013
and they have misconstrued the provisions of VCES. 2013, The relevant provision
of VCES, 2013 is re-produced below for ready reference:

Procedure for making declaration and payment of tax dues.

107. (1) Subject fo the provisions of this Scheme, a person may make a declaration
to the designated authority on or before the 31st day of December, 2013 in such
ferm and in such manner as may be prescribed.

2} The designated authorty shall acknowledge the declaration in such form and
in such manner as may be prescribed

{3) The declarant shall, on or before the 315t day of December, 2013, pay nol
tess than Mty per cent. of the lax dues so declared under sub-section {1) and submit
proof of such payment to the designaled authority.

{4) The tax dues or part thereof remaining lo be paid after the paymen! made
under sub-section (3) shalf be paid by the declarant on or before the 30th day of

Jdune, 2014: E\f «r::_,f
Provided that where the declarant fails lo pay said tax dues or part thereof on

or before the said dale, he shall pay the same on or before the 31st day of

December, 2014 along wilth interest thereon, at such rate as is fixed under section

75 or, as the case may be, section 738 of the Chaptler for the period of delay siarting

from the 1st day of July, 2014

(2] Notwithstanding anything confained in sub-secfion (3] and sub-section (4)

any _service tax which becomes due or payable by the declaran! for the month of
January, 2073 and subsequen! months shall be paid by him in Ace with he

Page Pal 9
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provisions of the Chapter and eccordingly, inferest for delay in payment thersof
o] a nder the Chapter

(8) The declarant shall furnish to the designated authorlly details of payment
made from fime to time under this Scheme along with a copy of acknowledgement
155ued to him under sub-section (2).

(7). On furnishing the defails of full payment of deciared tax dues and the
interest, if eny, payable under the prowiso to sub-section (4), the designated
authority shall issue an acknowledgement of discharge of such dues to the declarant
in such form and in such manner as may be prescribed,

Immunity from penally, interes! and other proceeding.

108. (1) Notwithstanding anything contained in any provision of the Chapler, the
daciarant, upon payment of the tax dues declared by him under sub-section (1) of
section 107 and the inferest payable under the proviso fo sub-sechion (4) thereof
shall get immunity from penalty, interest or any other proceeding under the Chapter.

{2) Subject to the provisions of section 111, a declaration made under sub-
section (1) of section 107 shall become conclusive upon issuance of
acknowledgement of discharge under sub-section (T) of section 107 and no matter
shall be recpened thereafler in any proceedings under the Chapler befare any
authonty or court relating fo the peviod covered by such declaration.

{Emphasis Supplied)

8.1 In view of the above provisions, it can be seen that the appellant got
immunity from late fee under VCES, 2013 is limited to the pariod of scheme |.e. upto
December, 2012. In the Iinstant case, the lower adjudicating has imposed late fee
under Section 70 of the Act read with Rule 7C of the Rules. which is reproduced as
under, -

TC. Amount to be paid for delay in furnishing the prescribed retum -

{1) Where the relurm prescribed under rule 7 is fumished after the dale
prescribed for submission of such return, the person liable fo furmsh the said return
shall pay to the credit of the Central Government, for the period of delay of-

{1 fiffeen days from the date prescribed for submission of such return, an
amount of five hundred rupees;

fil} beyond fifteen days but naf ialer than thidy days from the dale prescribed for
submission of such refum, an amount of ane thousand rupess, and

(i)  bevond thity days from the date prescribed for submussion of such refurn an
amount of one thousand rupees plus one hundred rupees for every day from the
thirty first day till the date of furnishing the said refurmn;

Provided that the folal amount payable in terms of this rule, for delayed
submission of return, shall not exceed the amount specified in section T0 of the Act:

Provided further thal where the assessee has paid the amount as prescribed
under this rule for delayed submission of relurn, the proceedings, i any, in respect
of such delayed submission of return shall be deemed to be concluded.

Provided also that where the gross amount of service lax payable is nil, the
Central Excise officer may, on being salisfied that there is sufficient reason for not "
filing the return, reduce or waive the penally. lﬁ\' ,| Jh

8.2 | find that the appeliant filed ST-3 return for the period from January, 2013 to
March, 2013 on 31.12.2013. It is a fact that due date was extended by the Central
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Government to 10.09.2013 vide Order No. 4/2013-5ST dated 30.08.2013. Further,

the appellant had got immunity from filling return for the period upto December,
2012. Hence, penalty cant be imposed for not filling return for the pencd from
October, 2012 to December, 2012, ST-3 Return covering period from January, 2013
to March,2013 was required to be filed on or before 10.08.2013 but was actually
filed on 31.12.2013, therefore, the appellant is required to pay late fee under
Section 70 of the Act read with Rule 7C of the Rules, which is worked out to be Rs.
8.200/-. Hence, | reduce the quantum of late fee for filing of said ST-3 return to Rs.
8§.200/- as there is delay of 112 days only and penalty of Rs. 20,000/- imposed by
the lower adjudicating authority is set aside.

B3 As faras filing of ST-3 Return for period from Apnl-2013 to September-2013
is concerned. the return for this period was filed on 16.12 2014 as against the due
date of 25.10.2013 ie. delay of more than a year. The appellant's contention that
they had under bona fide belief that no return was required to be filed when there
was no tax liability is not correct. | find that the appellant had liability of payment of
Service Tax as the exemption from payment of service tax was available to them by
way of refund only. However, the appellant did not pay service tax and is now trying
to justify non-filing of return for the peried from April, 2013 to September, 2013 on
this ground. In terms of provizo to Rule 7C of the Service Tax Rules, the appellant is
liable to pay late fee of Rs. 20,000/- for late filing of this return and | held so.

g, In view of above facts. | modify the impugned order as stated in Para 7, 7.1,
7.2 and Para 8.2 of this order.

vy afieed g ad @ e wite @ FPTeR SR ale o (e S g
9.1. The appeal filed by the appeilant is disposed off in above terms.
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Copy for information and necessary action to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad zone, Ahmedabad
2) The Commissioner, GST & Central Excise, Kutch Commissionerale, Gandhidham
3) The Assistant Commissioner, GST & Cenfral Excise Division, Gandhidham

4) Guard File.
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