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{.ffR Tidc, 3{E-fld (3{frc€), {rs6tc {dr{I crR-d I

Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

$q{ }rgf,d/ {T{d }r,q+a/ 3qr{4a/ q6rII6 3rg€d. idrq r.crd 1l6i *qTF{. {r'sld / flna4i / 4EilgrF 4dr{r lqifaBd Jrft

qld xrler t qB'd: /

Arising oul of above mentioned OIO issued by Additional/JornuDepuly/Assislanl Commrssioner. Cenlral Exclse / Service Tax

Rajkot / Jamnagar / Gandhidham :

3IOA-d-di & s'ffi iFr arFr (,cI q?tT /Name & Address of the Appellant & Respondenl :-

1.M/s. Weighup lnstrument,,Plot No. 131, Shop No. 03,,Sector 1A,, Gandhidham.

is irTArr(Jfid) S .qfua +f5 aqGd fiEftfua aft* d rq.,rdd cIffi I cr1irf,{,rT + F{er lrqra erl-{ d{ {6cr t I

Any person aggrieved by this Order-in-Appeal may file an appeal lo lhe appropriate authorily in lhe loilowing way

$fi n6.idTq'r.arc -F lrr *-qr+{ 3{trrq Fqrllfufi{lr i cfr r,Sfl, A;diq tacre ?r4 3fltf}qfr.1944 6r qRr 358 *
:ir,ta'!E f-; :,'oAqs] lss+ 6l trEr s6 * :irn-a ffifiaa' frrrd SI qr FrS t l/

Appeal to Customs. Excise & Service Tax Appellate Tribunal under Seclion 358 of CEA. 1944 / under Secliofl 86 ol lhe

Frnance Act. 1994 an appeal les to:

a.rftfr{ur Eai{a t csFtra sff arrd frFr 1F. +;fiq jiqr6{ g,..,,-- rE S{rfr{ }q-dE ;:qprtrr6{sr Sr E?lT fr-6. t+r aaio a
2. :rr *l qra + Farifi. +1 sI .irff nrB(' t/-

The special bench ol Cusloms, Excise & Service Tax Appellate Tribunal of Wesl Block No 2 R K Puram New Delhi in ali

mallers relaling to classification and valuation

3.REd cffi{ 1{a) r { r,a( lrfui t.lrdrar tc {sft nqii ffFr 116. +dlq 5aql< ?F6 (rd d-{+{ nffrq;qrqlRrq,{ol
in+z.f a 

"nl-q';inq 
ffFr4i 4Htq dd c=dfidl ,.'df, 3.r{rdi 3rdFdrdr;- 3z""rE 4i 6T ar* art?t, ri

To lhe wesl regional bench ol Castoms. Exciie & Seruice Tax Appellate Tribunal (CESTAT) at 2'd Floor. Bhaumal Bhawan

Asarwa Ahmedabad-380016 in case of appeals olher than as menlroned rn para- 1(a) above

lrtrrq .qz'furrur a FFET $6F qrqr sri a +. qdra rq-z ?-E (l{+fr) ArFrd;h 2l0l + 'frp 6 * Jr4ri? hui'r? +"
r"'cqr FA.j *i ari cfu a df B{r f,rr- Fr,fld rsaiapB q}*Fru rFr r'TIa qlq f,l a.q esrJ s rr1
]lR alqr aqr {C.ar. rcc 5 drg !-I tsi 6g 5 irR4 6cr qi 50 drs {c! d+ .}ll{t 50 i.@ rqtl $- 3{fu6 f A FF?r. 1,000/

{q}, 5,000i rft :r+o to,oool- nvd 6r htriftd aar cr6 EI cfa Fdrd +t ftnna rtr+ +r q'7rdrd, {dQa }rffTq
alqro-*pr 6i ensr + sflqfi {Fs€.r{ + arE ri E m tff qafifr6 eir + d-s rdro srfr t@rifia #+ 9r': f,am l*+r arar aiftr r

saiiF grq< +_ erjr4la d_+ A JT erclr i aa .F?r T< trdfu4 rrq=i_q FTlfufilr A ?Ta1 Ar= I ar7ra y?tr {Fa rnr l +
Fn trfea -r i.-Frrr 500/- 5* +- ?ltntd erEF 7Fr 6.'a dEr tr

The appeal lo the Appellale Tribunal shall be liled in quadruplicale in form EA-3 / as prescr!bed under Rule 6 of aentral

Excrse (Appeal) Rules. 2001 and shall be accompanied againsl one which at least sholld be accompanied by a iee of Rs

1,0001 Rs5000/, Rs.10,000/ where amount of dLrly demand/interesupenalty/refund is uplo 5 Lac., 5 Lac lo 50 La. and

above 50 Lac respeclively in lhe form of crossed bank drall in favour of Assl. Regislrar of inanch of any nomrnaled public

sector bank of the place where the bench oi any nominaled public seclor bank of lhe place where the bench of the Tribunal

is siluated. Application made ior grant of stay shall be accompanied by a fee ol Rs 500/.

g{f&q -qq|tu6{"r * sfti rrqrfr. Ea gfuA-qs 1994 *T rarT 86(1) S lidrla t-ar${ fdqTqldf. 1991. + G-{F 9(1) * a6a

frrJritd tr{r ST.-5 * qR cfu i A sr {inff lrd r€.t n,q frs Jrarsr * fa-r? 3{Sa AI ?d Ft ,Jr& cfi €r:r Ji s{r 6t
(riji t c6 cfr enrFrd 6tit nrGq 3+{ ifJi d 6r t 6{ (.6 cfr * mv. ap trdTf{ fi ffi4 a-ql.i 6t Ei'a :iR orrrqr aral

,#aar. {q!, 5 arq qr r5t 6rr. 5 dr@ {,qq {l 50 nfic dq( r*:r'rro 50 frr@ 5qq s 3rDE t d Fa?r: 1,000/' 5qi. 5,0001

iqi rarar to ooot FqA +r A-rifta anr sri;+ *t qfl riTra 6i ilqifta qri4 4r rJ1ara. TidRir n 1ffiq ;.qrqrR6{Tr fi erqr *
Fdraa r?rflr a ,{'! F E_gT tft ra?r+ $1 e &.: aar4 -'rr'r@ftr *+ C* d- l+ql 3F .rrr i Fdrra;roa dr el'tFr,,

&+ fi re enEr F Fa' ,nF! .r6t E{td ]r{i-&, ,-rrsrfuF{r e' ryr F.+ I I .a.rr? ,jl.efl (+ J.t, + Fa" rr&ea qr } r'pr

5001 dw 6r Flifta r.]6 aFr 6{ar drn V

The appea{ under sub section (1) ot Sectron 86 of lhe Finance Acl. 1994. to lhe Appellale Tnbunal Shall be fired rn

quadruplicale in Form ST5 as prescflbed under Rule 9(l) of lhe Service Tax Rules. 1994. and Shall be accompanred by a
copy oi lhe order appealed againsl (one ol which shall be ceriified copy) and should be accompanied by a lees of Rs

1000/ where lhe amounl of service tax & interesl demanded & penalty levied of Rs.5lakhs or less. Rs5000/ wh€re the

arnounl oi service tax & interesl demanded & penalty levred is more ihan five lakhs bul nol exceeding Rs Fifty Lakhs,

Rs 10,000t where lhe amounl ol service tax & inleresl demanded & penalty levied is nrore than frtly Lakhs rupees. in lhe
form of crossed bank draft in favour of lhe Assislant Fegrslrar of the bench of nominaled Publc Seclor Bank ot lhe place

where the bench ol Tribunal is silualed / Applicalion made tor granl of stay shall be accompanied by a fee o{ Rs 500/ .

(i)
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(iii)

(B)
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ia-;a ]Ifui*qq, 1994 *r ?.Tr'r 86 Ar rc r,mr3t (2) r..d (2A) e narid J *r rrdf J*{, ndr€{ Gr{ffqrdl 1994. * A-{i 9(2) \'{
9(2A) * -6d Aqift-a ctrr S r -7 d fi "n {4 fr rd r-{It rrr rirr{d +;ffq r.cra lliq iGrirr rrrFEr (i{d4, ffiq f,;qre ?16
{-drll clft-d 3nA?r *t qfrqi {idra +t (rfrii F -+ qR {Fl1itd Frfr alfF ) }tr ]lr_{{d a-aRr r6lq6 JrTfir lrrdr lcrgfi, +-fi-q
r.qt6 11.6/ ddr4{, +1 J{Hlq -fiq]fufirrr 6t raea aJ F{a 6r B&r aa dr lrre?r A'cii }t €Trr ii TiFrfr fifr Em /

The appeal under sub seclron (2) and 12A) of the seclron 86 lhe Finance Acl 1994. shall be filed in For ST.7 as prescribed

under Rule I (2) & 9(2A) o{ lhe Se!.r'ice Tax Ruies, 1994 and shall be accompanied by a copy of order of Commissioner

Cenlral Excise or Commissioner Cenlral Exc,se (Appeals) (one of which shall be a ce if€d copy) and copy of the order
passed by the Commissioner authorizing the Assastani Conrmissjoner or Oeputy Comrnisstoner of Cenlral Excise/ Service Tax

to frle lhe appeal before lhe Appellate Tribunal

frff 116.. *.dl-q rc\re q-6 (.E C-dr6r nffiq crfufi{or (&) t qftf lrffii * Erfffr x'#dtq rFr4 ,rq nfufr{ff 1944 8r
tn{r 35!.F + 3rdna. d 8r ifdrq yfufeqs. 1994 6r rr.{r s3 + }iTda d-Erfi{ *},t arrt fi rrg t #:,rer, * cfi }ffiq
srQ6{sr t 3lfr-f, F{i sqq 5iq1" el6,,tdT sr qr4 t 10 cft.rrd ilo%). F{ nrTr ('a gaiar Fa-ofaa t. u qala rq *-ea adraT

ffia t 6T ryrdr4 RqT arc. arr$ ts 3v wn * rfr+d rsr R dri dr$ :dB-a tq ftit aw r{tg {c(, d ifu{ a Ftr
A-$-q ti9r6 :]-6 rT{ trqr6{ * rtr,td "filrT ffi!' a( r1i4 fr i*a wft-a fr

(i) qRr 11 Jt * fidrd r6F
{ii) me iar fi ff a* ada n1.l
(iii) H.;rEr lM fi h-qa 0 & r ia tq i6q
- Eqd qt fu f{ lrRr & sraura ffio 6 21 }ftf}rrff 2014 } 3{ri:{ t {6 Eifi 3rffilq $Mt * FsrT E-qRrtn-d

sra rfr d 3lfr-d +t aq adi dnu
For an appeal lo be filed before lhe CESTAT. under Seclion 35F of the Central Excise Act, 1944 which is also made

applicable to Service Tax under Seclron 83 of lhe Finance Acl, 1994 an appeal against this order shall lie belore the Tribunal

on payment of 101'10 of the duly demanded where duty or duly and penalty are in dispute or penalty, where penalty alone is in

dispute. provided lhe amounl oi pre-deposil payable would be subiecl to a ceilnq ot Rs 10 Crores

Under Ceniral Excise and Service Tax. Duly Demanded" shall include :

(i) amounl determined under Seclion 1 I Di

(ii) amounl of erroneous Cenlat Credil laken

(iii) amounl payable under Rule 6 oi the Cenvat Credjt Rules
provided futther that the plovisions of this Section shall nol apply lo the slay application and appeals pending before

any appellale authorily prior Io the commencement of lhe Finance (No 2) Act, 2014

rRa fi6r{ 6i Tdttrsr Jrifi :

Revision applicalion lo Governmenl of lndia:

6-s Jrl9. # ffiflero qfu ffifua FrF-f,t F, *dta ]i.qra fa rfofifff lq94 4l rrD- 35EE 6 q{F ql'+ } rF4-d }.aT
sfu{ t{rra sisn rJrrol {r4da f+rl. ?a m.;rq ,-fla tuirr4 .Itft pBd Ji-{fi d'q r.EF EF{ nni. riHt-ttOOOr *t
kor srn qfir'i i ,

A revision applicalron lies lo lhe Under Secrelary to the Government of lndia. Revisjon Applicalion Unit, i,,linislry of Finance,
Depanmenl of Revenue 4th Floor, .leevan Deep Building, Parliamenl Streel, New Delhr-110001, under Seclion 35EE of lhe
CEA 1944 in respecl of lhe lollowing case, governed by firsl proviso to sub,seclion (1) of Seclion-35B ibid:

,Ic }rrd + ierfi rrFqrF fi aTFa }J JIfl "f6Fri H1 srr 61 lt,fi 6rrS-J f irsn n? a q.rrnr, r, (trB qi .*-fi jrq 6raori a
i$r- F"-S r.+ rslr- rrf, F 4q{ a,<r, oe qniqa } ctra qr B* r'srr rrE fi ur arfld g Fr;, + qf,.firq + Cl.na F+ff 6r.qr} rr
refi 3r5l1 [d , r{rd i- ".{qra e FI,Id *t/
ln aase o{ any loss o, goods. where lhe loss mcurs in iransit from a faclory lo a warehouse or to anolhea iactory oa from one
warehoLrse to anolher during lhe coulse of processing of lhe goods in a warehouse or in slorage whelher in a factory or in a

trrd i Erd{ Ht rrx qr etr 6} fud 6r. E Fra 
-e Efull, r q{-d F.+ arfi c{ rfr 45 iB"fq ,flr( if$ * trc (fta ) +

sEd ,LI 7a i cf En nEE qr efi 4. fidr;r .F rf i /
In case of rebale ol duty o, excise on goods expo.led lo any counlry or territory oulsrde lndia of on excjsable malerial used rn

lhe manulaclure ol the goods which are exponed to any country or terllory oulside lndia.

qfr r;cri: rris $T ,rrrdld= i4(' f&dr flrad * qr.-{ iqra sT trara +} fia furd fuqr rrqr tl /
ln case of goods e)(poried outsrde lndia expon to Nepal or BhLllan, wrthoul paymeni of duty

e'ff1i:a -.qz r, li r<e eFa t arrara *- FI- 3. r{P {4. tq ].F$T{g Fa fri EAa qarjr+ 6 rfa ars Ar rri t }tr rrc
mr ii )rrul{d (}l.+.{r r-€T F rtrfi{fr (,r 2) l9q8 $ q'r4 loq + darn frfa f' ,E artg l{|rdr {FrqrBfu cr qr drz i
crft-d fuq at tri
Credil ol any duiy allowed lo be utilized towards payment of excise duty on final producls under the provisions of lhis Acl or
lhe Rules made lhere under such order is passed by the Commissroner (Appeals) on or after the dale appointed under Sec.
109 of rhe Finance (No.2) Act 1998.

lq{t{J Jr} 4 & at cF-qi cr{ 6qqr EA 8 p. dT *r +.fi r;cr{a ?ti4 (xff-d) |ffi. 2001, 6 B'-{r{ 9 i riaria Fdfffrq t,
go .}]]trr & +itcsr & 3 rE * xd#d ff ardt afFr r3qr-a lT{df + qrr 4a rrhr E 3{qra rra?r fr d cfrqi iEra Ar ardt
!rF(r ,Ir!r At fiAq r.cz rtE xfuF€T rgaa & um 35 IE + -B- Frlfi rr-E #r rerq?fr t FrF', r dt-r qr TR 6 *t sFt
m."p *r .rr+ ,rra. r ,

The above applicalion shall be rnade in duplicale in Form No. EA'8 as specified under Rule. I of Central Excase {Appeals)
Rules.2001 wilhrn 3 monlhs from the dale on which lhe order soughl to be appealed against is communicaled and shall be

accompanied by two copies €ach oi lhe OIO and Order ln-Appeal ll shouid also be accompanied by a copy ol TR 6 Challan
evidencing paymenl of prescrLbed fee as prescnbed under Seclion 35-EE of CEA 1944. under l\rajor Head oi Accounl

qfrfEior 3{ri.a * €r:r ffifui FErlfta er6 *'T Jrdrqrff SI * qrftrr 
r

iti qma rcq r.6 ar€ FTi qr r€$ 6F ft d rvt zoot +r Tffdra Bqr an':itr qfr €?rrd rlFlr r.6 arq sct C Ela d at
Fqq tooo / 6T finara B-qr Jrr I

The revtsron apphcalion shall be accompanied by a fee ot Rs.200/- where the amount Involved in Rupees One Lac or less
and Rs 10001 where lhe amount involved is more lhan Rupees One Lac

qR fl ]l-A?r t {g }id reril ar ..rFrd' I d raf4 fa rh + Rf ?ra {r e.lral;r j-frd d"r d i+T 
"r'at 

fl?t r gq rta I
Fre c ,t & +or cS sra F 6r+i & i;n q:rihfla irhi.z -'ailtrrcq *1 ''a ud-a qr +#r, s.+" *t o-a yreca ra-q .lrr i t i
ln c;se, if the orde, covers various numbers of order in Orrginal, fee for each Ol.O. should be paid in lhe aforesaid manner,

not withstanding lhe facl that lhe one appeal to lhe Appellanl Tribunal or the one application to the Cenlaal Govt As the case
may be is filled lo avoid scnploria work rf excisrng Rs 1 lakh tee ol Rs l00l fo, each

q:rnirrifua ;qqrrq arEs nfuF-aq. 1975, * nT"rT.S,i * r$,I{ {q lntT q{ €{4a 3ntrr fi cfd s{ Fqift-d 6.50 dqi 6r
4rqr q elo6 f.fu. t'n ;rdr f - /

One copy-of applcatron or O lO as rhe case may be. and lhe order oJ the adludrcaling aulhority shall bear a cou( fee stamp

of Rs 6 50 as prescribed Lrnder Schedule'l in lerms of lhe Coun Fee Ac1.1975, as amended

{ftEr ?r"6 d;A'q t;qle ?r?4; lrr Sdr+r }fftq.qETF}6wr 16d Bfu) 1M 1982 t afd-a l.a 3ra riqFrd ffrFfri 6I
seed'a +r* Ert ffu d rih si .qa .{r+Ffa ftqr ar tr /
Attenlion rs also rnvrled to lhe rules coverinq lhese and olher related matlers conlained rn the Cusloms, Excise and Service

Appellate Tribunal (Procedure) Roles, 1982.

3;q xfflq crfHt +i ndrd eIfua 6ri S {{fua eqm+ Gqa ltr +drr+q crdqrai e Rq 3Jffdpfr fdtrr4rq a-{srad

wu/wcDecqovrn +r 4{9 +r+d 6 l/
For the elaborate. detaaled and larest provisions relaiing 1l) filing of appeal to the higher appellaie auhorily. lhe appellant may

refer lo the Deparmental websile www cbec gov rn

(G)



:: ORDE R.IN.A PPEAL::

M/s. Weighup lnstrument, plot No.

Gandhidham (hereinafter referred to as ,the

Appeat No: V2 I 1 6 I GDM1 2017

131, Shop No. 03, Sector-1A,

appellant') holding Service Tax
Registration No. AAAFW533iLSDool has fired this appear against order-rn-originar
No' 11/sr/ACt2o16-17 dated 05.12.2016 (hereinafter referred to as ,impugned

order'), passed by the Assistant commissioner, service Tax Division, Gandhidham
(hereinafter referred to as 

,,the 
lower adjudicating authority,,).

2. The brief facts of the case are that the appeilant having service Tax
Registration under the category of "Business Auxiriary services, Technicar

lnspection and certification Agency services, Maintenance or Repair service &

othertaxableservices-otherthanthe llglisted. Duringthecourseof audit, it
was found that for the period from Aprir, 2oi1 to December, 2ei2the appeilant
has filed VCES declaration and paid service Tax dues and obtained service Tax
registration on 24.12.2013. The appellant filed service Tax return for the period

from october-2012 to March, 2013 on 31.12.2013, which was due on

10.09.2013, for the period Aprir, 2013 to september, 2013 on 16.12.2014, which
was due on 25.10.2013. Even though the appellant filed service Tax returns

late, they did not pay late fee/ penarty as required under section 70 of the

Finance Act, 1994 (hereinafter referred to as'the Act') stating that they have

obtained service Tax registration on 24.12.201 3 only and had filed VCES and

therefore, immunity from penalty for late filing of service Tax returns is available

to them as the last date of payment of 'tax dues' under vcES was 31.12.2014.

(though the same was not available to them as per the provisions of VCEs,

2013)

2.1 The audit also revealed that the appellant had provided services to sEZ

units and claimed ab-initio exemption under Notification No. 40/20.12-ST dated

20.06-2012 as amended / superseded vide Notification No. 12120'13-sr dated

01.07.2013 and Notification No. 7/2014-sr dated 11.07.2014; that appellant was

required to follow the procedure prescribed under Notification No. 4ot2o12-sr

dated 20.06.2012 for the period prior to 01 .02.2013, which they failed to follow

and A-1 declaration was not available. After 01 .02.2013, the appellant was

required to follow the procedure prescribed under Notification No. 1212013-sr

dated 01.07.2013 which also failed to follow since A-1 was not available.

Therefore, it was alleged that the appellant was not eligible tor ab-initio

exemption from payment of service Tax on the services provided to the sEZ

and Service Tax of Rs. 22,2471- was required to be recovered from them along

with interest under proviso to section 73(1) and section 75 of the Act,

respectively.

Page 3 of 9



Appeal No: YZt 16 I GDMt 7017

3. Show Cause Notice No. Vl(a)ST/08-03t}-|tt2o16-17 dated 28.06.20.16

was issued to the appellant by the Assistant commissioner, central Excise,

Audit-lll, Rajkot wherein it was proposed to recover Service Tax of Rs. 22,2471-

under section 73(1) of the Act along with interest under section 7s of the Act,

late fee of Rs. 20,000/- on each S.T.-3 returns late filed. lt was also proposed to

impose penalty of under Section 77,76 and 78 of the Act upon the appellant.

The said Show Cause Notice was decided by the lower adjudicating authority

vide the impugned order wherein he confirmed demand of Service Tax of Rs.

22,2471- under Section 73(1) of the Act along with interest under Section 75 of

the Act. The lower adjudicating authority also imposed late fee of Rs. 40,000/-

under Section 70 of the Act for late filing of two S.T.-3 returns but did not impose

any penalty under Section 76 of the Act; that he imposed penalty of Rs. 5,0001

under Section 77 ol lhe Act and a penalty of Rs. 22,247l- under Section 78 of

the Act on the appellant.

4. Being aggrieved with the impugned order, the appellant filed the present

appeal on the following grounds:

(i) The lower adjudicating authority ened in denying the exemption

from Service Tax in respect of services provided to SEZ when there is not

dispute over the supply to SEZ. When the substantial condition regarding

supply of service to SEZ is not disputed, denial of exemption for want of

declaration in Form A-1 and A-2 is not justified and thus the impugned

order is liable to be set aside.

(ii) The allegation of evasion of Service Tax can be made only if it is

proved that the services were not provided to SEZ. Therefore, extended

period of limitation is not invokable merely because declaration in Form

A-1 and A-2, which were required to be arranged by the service recipient,

were not available with them and therefore the entire demand is time

(

^ . -,it\N')z

4

barred

(iii) Since the entire demand is not sustainable, demand of interest and

levy of penalty ordered by the lower adjudicating authority is also not

sustainable. The lower adjudicating authority erred in imposing late fee

without giving due consideration to the submissions made by the

appellant.

5. Personal hearing was attended by Shri Vikas Mehta, Consultant, wherein

he reiterated the grounds of appeal and submitted that their services to SEZ

were exempted ab-initio; that since services were exempted, demand can't

Page 4 of 9
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survive; that demand is time barred llso; that for demand ot Rs.22.9671-

penalty of Rs. 20,000/- is very high; that they are very small service provider

and penalty of this high amount wilt kiil them; that he request to drop the penalty

imposed on them or to reduce it to minimum and their appeal may be allowed,

5,1 The appellant made written submission stating that demand of service

Tax of Rs. 22,2471- is not tenable since the show cause Notice itself admits that

service for which Service Tax is demanded was provided by the appellant to

service recipients in Kandla special Economic Zone and thus substantial

requirement of Notification No. 1212013-S.T. dated 01 .07.2013 is duty satisfied;

that the demand of Service Tax is made only on the ground that authorization

issued by the jurisdictional Deputy Commissioner of Central Excise or Assistant

Commissioner of Central Excise as the case may be, in Form A-2 that were

produced by the appellant in respect of services provided by them to units

located in KASEZ were for subsequent period; that substantive requirement of

receipt of service by an unit located in a SEZ is duly satisfied by them and they

relied upon decision reported as '1991 (55) E.L.T. a37 (SC); that since there is

no dispute regarding receipt of service in Kandla SEZ and subsequent

production of authorization in Form A-2, the substantive requirements of

exemption Notification No. '1212013-S.T. dated 01 .07 .2013 are duly satisfied and

thus demand of Service Tax is not tenable; that when it is admitted in the Show

Cause Notice itself that services were duly received in the SEZ, intent to evade

payment of Service Tax gets automatically excluded and thus, invocation of

extended period and imposition of penalty o'f Rs. 22,247l- is not tenable. ln

respect of levy of late fee under Section 70 of the Act, it was submitted that they

obtained Service Tax registration on 24.12.201 3 and filed application under

VCES on 27.12.2013 and filed S.T.-3 return forthe period from October, 2012 1o

March, 2013 on 31 .12.2013 as against the due date of filing ST-3 return on

10.09.2013; that they could not have filed ST-3 return prior to taking registration

and thus the allegation regarding Iate filing of return by 1 12 days is not correct

and late fee of Rs. 20,000/- imposed may be quashed; that as per Question No.

2 of FAQ dated 08.08.20'13 published by CBEC, declarant shall get immunity

from payment of late fee/ penalty for delay in filing of return; that for late filing of

return from April, 2013 to September, 2013 they were under a bona fide belief

that no return is required to be filed when there was no tax liability as per the

provisions of Rule 7C of the Service Tax Rules, 1994 and they prayed to waive

the late fee
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FINDINGS:

6. I have carefully gone through the facts of the case, the impugned order, the

appeal memorandum and submissions made during personal hearing. The issue to

be decided in the present appeal is as to whether the appellant in the fact and

circumstances of the case, is liable to pay service Tax, interest, late fees and

penalties for non-observance of procedures laid down under exemption Notification

or not ?

7. I find that the appellant had obtained Service Tax registration on 24.12.2013

and filed VCES declaralion on 27.12.2013 to pay due Service Tax for the period

from April, 2011to December, 2012, which was accepted by the Department. lt is a

fact that VCES, 2013 was introduced by the Govt. vide Notification No. 10/201 3-S,T.

dated '13.02.2013 and defaulters were required to make truthful declaration of all

pending dues from l"tOctober, 2OO7 lo 31"1 December,2012. lt is on record that the

period of dispute involved in the present case is from October, 20i2lo September,

2013. The appellant declared their Service Tax liability upto December, 2012 in their

VCES declaration. For the liability starting from January, 2013 onwards, they filed

S.T.-3 returns for the period from January-2O13 to [vlarch 2013 and from April to

September,2013 allegedly late by 112 days and 417 days respectively. The

requirement of declarations in Form A-1 & A-2 is to be fulfilled by the appellant and

they have fulfilled this requirement. Notification No. 4012012 dated 20.06.2012

prescribes exemption by way of refund of service tax paid on the specified services

received by SEZ units or the developer and used for the authorized operations and

the person liable to pay Service Tax had option not to pay the Service Tax ab initio,

subject to the conditions and procedures as prescribed under Notification No.

4012012-Sf . The exemption from payment of Service Tax can be claimed by units

located in a Special Economic Zone i.e. SEZ Unit or Developer of SEZ and used for

the authorized operations from the whole of the Service Tax, education cess and

secondary and higher education cess leviable thereon by way of refund. The law

provided remedy to either pay Service Tax and claim refund or not to pay Service

Tax ab-initio, subject to the conditlons and procedure as stated in para 3(l) to 3(lV).

The exemption either by way of refund or ab-initio under Notification No. 4Zt2O12-

ST can be claimed by SEZ unit or Developer of SEZ unit only whereas appellant is

neither SEZ unit nor Developer of SEZ. Therefore, the appellant was required to pay

Service Tax and then claim refund by following the conditions and procedures as

laid down under Notification No. 40/2012-ST dated 20.06.2012

7.1 lt is on record that the appellant filed Service Tax returns late and they also

did not pay Service Tax claiming exemption under Notification No. 40/2012-ST, as

amended, which was not applicable to them and Service Tax was payable by the

6
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appellant. lt is on record that the appettanihao filed required Service Tax returns but

had claimed exemption from payment of service Tax wrongly; however, there is no

suppression of fact etc. on their part. lt was for the department to undertake scrutiny

of such claims in time and deny the wrong exemption claimed by the appellant. ln

absence of any suppression of fact etc. with intent to evade payment of tax on part

of the appellant, extended period cannot be invoked in this case. sr-3 returns were

filed by the appellant on 31 .12.2013 and 16.12.2014 whereas SCN demanding

Service Tax for the period from January, 2013 was issued on 28.06.2016, which is

time barred. Accordingly, lset aside the demand of service tax beyond normal

period on the ground of limitation of time. However, Service Tax for normal period is

payable only with interest as per Section 75 of the Act.

7.2 Since, there is no suppression of facts, on part of appellant, with intent to

evade payment of duty, penalty under Section 78 of the Act is also set aside.

B The appellant has vehemently argued that they have got Service Tax

registration on 24.12.2013 and thus, late filing of return for the period from October,

2012 lo March, 2013 is obvious and as per VCES scheme they got immunity from

payment of late fee/ penalty for delay in filing of return. I find that the arguments

advanced by the appellant are devoid of merits in as much as that VCES provisions

were/are applicable for the period upto December,2012 and not from January, 2013

and they have misconstrued the provisions of VCES, 2013. The relevant provision

of VCES, 2013 is re-produced below for ready reference:

Procedure for making declaration and payment of tax dues.
107. (1) Subject to the provisions of this Scheme, a person may make a declaration
to the designated authority on or before the 31st day of December, 2013 in such
form and in such manner as may be prescribed.

(2) The designated authority shall acknowledge the declaration in such form and
in such manner as may be prescribed.

(3) The declarant shall, on or before the 31st day of December, 2013, pay not
/ess lhan fifty per cent. of the tax dues so declared under sub-section (1) and submit
proof of such payment to the designated authority.

(4) The tax dues or part thereof remaining to be paid after the payment made
under sub-section (3) shall be paid by the declarant on or before the 30th day of
June, 2014

Provided that where the declarant fails to pay said tax dues or parT thereof on
or before the said date, he shall pay the same on or before the 31st day of
December, 2014 along with interest thereon, at such rate as ls fxed under section
75 or, as the case may be, section 738 of the Chapter for the period of delay staiing
from the 1st day of July, 2014.

Notwithstandin hi c ntained in sub-section and sub-section
anv service tax which becomes due or pavable bv the declarant for the month of

him in accordance with theJanuarv.2013 and subseouent months shall be oaid bv
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(6) The declarant shall furnish to the designated authority detaits of payment
made from time to time under this scheme along with a copy of acknowledgement
issued to him under sub-section (2).

( ) On furnishing the details of full payment of declared tax dues and the
interest, if any, payable under the proviso to sub-secfio/r (4), the designated
authorU shall issue an acknowledgement of discharge of such dues to the deilarant
in such form and in such manner as may be prescribed.

lmmunity from penalty, interest and other proceeding.

108. (1) Notwithstanding anything contained in any provision of the Chapter, the
declarant, upon payment of the tax dues declared by him uncler sub-section (1) of
section 107 and the interest payable under the proviso to sub-secllon (4) thereof,
shall get immunity from penalty, interest or any other proceeding underthe Chapter.

(2) Subject to the provisions of section 111, a declaration made under sub-
section (1) of section 107 shall become conclusive upon issuance of
acknowledgement of discharge under sub-section 0) of section 107 and no matter
shall be reopened thereafter in any proceedings under the Chapter before any
authority or couft relating to the period covered by such declaration.

(Emphasis Supplied)

8.1 ln view of the above provisions, it can be seen that the appellant got

immunity from late fee under VCES, 2013 is limited to the period of scheme i.e. upto

December, 2012. ln the instant case, the lower adjudicating has imposed late fee

under Section 70 of the Act read with Rule 7C of the Rules, which is reproduced as

under: -

7C. Amount to be paid for delay in furnishing the prescribed return. -
(1) Where the return prescribed under rule 7 is f urnished after the date
prescribed for submission of such return, the person liable to furntsh the said return
shall pay to the credit of the Central Government, for the period of delay of-

(i) fifteen days from the date prescribed for submission of such return, an
amount of five hundred rupees;

(ii) bevond fifteen davs but not later than thirtv davs from the date prescribed for

(iit) be

submrsslon of such return an amount of one thousand ruDEes and

nd thirl V daVs from the date nrescribed for submission of such return an
mount of one thousand ruoees olus one hundred ruDEes for eveN dav from thea

thirtv first dav tiil the date of furnishino the said return

Provided that the total amount payable in terms of this rule, for delayed
submrsslon of return, shall not exceed the amount specified in section 70 of the Act:

Provided fufther that where the assessee has paid the amount as prescribed
under this rule for delayed submlsslon of return, the proceedings, if any, in respect
of such delayed submisslon of return shall be deemed to be concluded.

Provided also that where the gross amount of service tax payable is nil, the
Central Excise officer may, on being satisfied that there is sufficient reason for not n
filing the return, reduce or waive the penalty. 

W-y
8.2 I find that the appellant filed ST-3 return for the period from January, 2013 to

March, 2013 on 31.12.2013. lt is a fact that due date was extended by the Central
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Government to 10.09.2013 vide Order ,.io. ,rrO1,-r, dated 30.08.2013. Further,

the appellant had got immunity from filling return for the period upto December,

2012. Hence, penalty can't be imposed for not filling return for the period from

October, 2012to December, 2012. ST-3 Return covering period from January, 2013

to lt4arch,2013 was required to be filed on or before 10.09.20'13 but was actually

filed on 31.12.2013, therefore, the appellant is required to pay late fee under

Section 70 of the Act read with Rule 7C of the Rules, which is worked out to be Rs.

9,200/-. Hence, I reduce the quantum of late fee for filing of said sT-3 return to Rs.

9,200/- as there is delay of 112 days only and penalty of Rs. 20,0001 imposed by

the lower ad.iudicating authority is set aside

8.3 As far as filing of sT-3 Return for period from April-2013 to September-20l3

is concerned, the return for this period was filed on 16.12.2014 as against the due

date of 25.10.2013 i.e. delay of more than a year. The appellant's contention that

they had under bona flde belief that no return was required to be filed when there

was no tax liability is not correct. I find that the appellant had liability of payment of

service Tax as the exemption from payment of service tax was available to them by

way of refund only. However, the appellant did not pay service tax and is now trying

to.lustify non-filing of return for the period from April, 2013 to September, 2013 on

this ground. ln terms of proviso to Rule 7c of the service Tax Rules, the appellant is

liable to pay late fee of Rs. 20,000/- for late filing of this return and I hold so.

I ln view of above facts, I modify the impugned order as stated in Para7,7.1 ,

7 .2 and Para 8.2 of this order

)
1

\
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The appeal filed by the appellant is disposed off in above terms

3tTgffi (qfiN)
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To,

Copv for information and necessarv action to:
Ahmedabad zone, Ahmedabad

Co m m issionerate, Gandhidham

ise Division, Gandhidham.

1) The Chief Commissioner, GST & Central Excise,

2) The Commissioner, GST & Central Excise, Kutch

3) The Assistant Commissioner, GST & Central Exc

.Y
1

\1

Ittl/s. Weighup lnstrument,

Plot No. 131, ShoP No.03, Sector-1A,

Gandhidham

3ITT

;iq{ oi, t€t-qq,wresgr qis, {nq
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4) Guard File
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