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JftqildT utrqr r€,.tbEflia (.&.t'd) ,g.5.+-?"?re/r" ?"r{e.t sru qb il8 :fifu-s :nler s .

. rqFaro .&.tg-lo!lei.en ,ii t:r+tnsr i.rb.4 dfilfr rsK ,3ir{Frir , lFff+ a+g t'd tdr w
sik r.qrE eJffi ,{ra+td at F+.a sRB-qrT tc,s,u 6r irrr 7efi; lqsy*ifrs rcqr( er6 3iftfi-{fi-

t 3iilrtd rS iqs'ffi 6I ,r$ Jffi * c;Est fr sr*r qrRa 6ri t sisq t :rfa criA6rft * 5c

d- F-q+d A-qr arqr t.

ln pursuance to Board's Notification No. 2612017-C.Ex.(NT) dated 17.1O.217 read
with Board's Order No. 05/2017-ST dated i6.11.2017, Shri Lalit Prasad, Commissioner,
Central Goods and Service Ta-r & Central Excise, Rajkot has been appointed as Appellate
Authority for the purpose of passing orders in respect of appeals liled under Section 35 of
Central Excise Act, 1944 and Section 85 of the Finance Act, 1994.

3rR _$q{di dqea :n++al 3TT{d/ F.6Tqa6 rry+d, r+q Jir{d ?rE'/ d4rf,t {rf,6t / aT}GrrR

/ rntJ}trl}I I qa[{r 3q{rarord ,aRl qil lraer € .qlfra: I
Arising oui of above mentioned OIO "issued by Additional/Joint/Deputy/Assistant
Commissioner, Central Excise / Service Tar, Rajkot / Jamnagar / Gandhidham :

rfa-6.at ao cFrdrfr 6r arq (rd. qar /Name & Acldress of the Appellants & Respondeut :-

M/s Roopsangji Samatji Payar, Hahapar, Miyani, Tal : Abdasa,Dist : Kutchch 37O 650

4

q

(A)

(i)

{s 3Tra'e(J+A t Eqfud dB .qBa ffifua atrh * sqs-rd crffi I crfufi{ur il sJ{ri
J+d srq{ ar srar ttl
Any pe-rqgn aggrieved by this Order-in Appeal may file an appeal to the appropriate authority
m the lollowrnq !r'ay.

fiqr 116 .Ffi-q r.crd qr(a t'd Q-drri 3{trlq -ql{rfufr{ur * cF} 3r$"fr. *;4tq i,ccr( el6
3{Efriq ,1944 frr trnr'sss t :irula uE Fa-ca yFlG--+q, tsgq frr.ET{r 86 + 3n+fd
ffifua ary fi ar €6ff F t/
Appeal to Customs, Excise & Service Ta-x Appellate Tribunal under Section 358 of CEA, 1944

/ Under Section 86 of the Finance Act, 1994 ar appeal lies to:-

qaffr{ur :rcqi6a $ rrqFra Hst frrHA $ar rh{F. +i*q jflrd;r srca lti Q-dr6{ 3rfiff{
fi iie)q ffd, t{z d6 f, 2, nrt" S"t{a, at ffcfr, 6t Sl"drfr arftq t/

The special bench of Customs, Excise & Ser-vice Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.

3!t*d qREd'd 1{a) d' raru arr'3rffi * :rarsr ?]q gafi 3{qit d'qr e1"6, li,-d]q &crd e16 ad
S-qF{ 3rffirq #rg+pr (R+fc) fi cfiTfl B]-fiq qlf66r, , dfr'frq'dd, df,qrfi +r+f :rsrd
3rf,ffdrdrd- 3zoor€, 6t fiI dFfr 

"G(r 
t/

To the Wesl resional bench of Cusloms. Excise & Servir^e Ta-x Anpeliale Tribunal ICI]STA'I ) al.
2*r Floor, Bhalmali Bhawan, Asarr.ta Ahmedabad 380016 in i6se olappcals other than as
mentioned in para 1(a) above

:nqr-d (3{*tr) rr arqia-q, an*c drq q=i S-dI qi{ 3if{ 3tcl-6 qrffi::

O/O THE COMMISSIONER (APPEALS), CBNTRAL GST & EXCISE,

sE-ifrq ila, * v{I & fl?;r / 2"d Floor, GST Bhavan,

tE +t+ ft4 rlB, / Race Course Ring Road,

{Er6td / Ra i kot - 360 00 I

N

alsra kot mail.com

MAHKFT

0281 - 24',11952t2441 I 42Tele Fax No.

Ernail: cexa

(ii)



i:

(iii)

(B)

(i)

yq-drq ;ilqtfu-fi{.T t. sam :rffa rrra rri + fa(, +-fl-q rccrd ?16 (irfff,) f;}r+qr{ff, 2ool,
# F-+q o fi iffifu Frrtfta fuu fid "cq-{ sq-.1 +l .nt q + Et fuqr ara Erltq I ffrA fr
6fi t dF r.+ cft fi €r?r. 6r ];llq ?recr fi ailr .aqra #r Eiq 3i1{ {rqr aRIt g#rar, r;c(' s
ars qr r{t f,fi, s nr scs qI 50 drs rc( *F r?rdr s0 drrr $q(r t' 3{ft}6" t d *arr,
1,000/- $qE, 5,000/- scrt 3{?rdr i0,000/- qqd +r iiltrtfta }n eF fil cfa dard +tr Frqtft-a
l1a +r ryrrara, F{fud' 3rtrr{ ;?Tlqrik*Tur *t erlgr + s6r-d6 {Efzrr fi arff t G6S st
trq8fr6 Fi{ fi d6 qaru 

"rft m-d +fi grrrc d-dl{l kqr arar qrftc r ridfuf, sFFd 6r ,mcna.
ilq, fir ss errur ji il;r dG\' f,dr ffia'Jffii "zrelftrflur fit ensr Fqa H r +err+" yrlsr
(F| 3n-60 * fr(r 3rrd-dd'-ca +. €Fr 500/- tr(' 6r ftt,tfod ?]ia rtr +rar atrn tl

The aDDcal to the ADDellate Tribunal shall be filed in ouadruolicare in form EA-3 / as
prescribed under Rulb ti ol Cenrral Excise tAppeall Rulesl 2001'and shall be accomoanied
epainst one which aL leasL should be accbrirbanied bv a Iee o{ Rs. 1.000/- Rs.StlOO/-.
R5.10.000/- where amorrnr ofdutr rlemand/inrerest/oeiraltv/refund is uoto 5'Lac-. 5 Lac'tri
50 Lac and above 5U Lac resnecfirelr rn tlre form d[crossFd bank draf{ in favour o[Asst.
Resistrar oI branch oI anv nom ina] ed 

-publjc 
sector bank oI the olace rvhere Lhe bench oI anv

noirinaled nublic secror bank of the nlace rvhere lhe bench'of the Tribunal is situaLed.
Application irade for grant o[ stay shall be accomp"nied bt a tee of Rs. 500/-.
3rfidlq ;qrql1'r]6ToT s rrqqT }rqld. Iil,? 3{Trlti{fr, 1994 +l qm 86(1) fi 3{irJtd €-d.F{
i;ii+*rErdr, 1994, t G-{rr{ 9(1) t ir6d f-irrifod qq{ s.r.-s fr arr cfui d'fi w ci;zff ('d rsh
€rE h€ $r*er * fdrd 3rffil fi rr$ d, 3TSr qft fi-Rr A {iirra st- (5+fr fr w cfr rqTFId
Fbfr ilft!) 3il{ gmA d 6fl € fiff \'fi qfr fi s-Er, il6r t-dr6{ ffr afiJr ,Esid & aia Jf{ ilrnqr
4qr {41ar, sq(r 5 dre qr 5{rs 6ff, 5 dlq 6q(r qI 50 dIsI €qq dm 3T?rdr 50 dI€I 5c(r t
:rfu+-6 6 Frr?r: 1,000i- tri, 5,000/- w* :rerar 10,000/- tr$ +r fi'qiR-a ilfir el6 Sr cfr
fiara +tt Btffta eI6 6r el4i1Td, €rifq-d 3{ffiq ;qrqftl-+rq fr sneT * g5r++" lGren t
ara t ffi sfr qTt+a-6 at{ + d-6 ednr drfr i,si1}-d S6 grrc q-drr l+-qr drf,r zrft(' r q"ifud
grqe 6r slJldld, ff+ 6t rs s[l{il C Flnr arl6' r5r *dfu 3rffiIq ;4rqrfu6-{or fi errsr Ftra F r

€zraa 3{r{rr (Fe in-i{) # frs ar}fa-q* fi €rpr 500/- w(' 6r fAqlRd ?re.F dfir q6r Srn rl

fhg appeql un(er su! section (l) ol Sertiot 86 ofIhJ Finance Act, 1994, to Lhe Appellate'lnbunal Shall be lrled ln ouaalruDlrcale rn Form S.l-5 as Drescnbe.l under Rule 911l ol lhe
Service Tax Rutes. 199-l- ahd Shall be accomoanied bv a cbov oI the order aooealeil hsainst
tone of which shall be cerLilied coovt and sliould be iccomo'anied bv a fees'of Rs. 1000/
i.r. here the amount oI service rar &'ihieresr demanded & pena"ltr levied oI Rs. 5 Lakhs or less.
Rs.5000/ where Ilre amount of service lax & inlerest d.marided & nenaltv levied is more
lhan fivc lakhs hut not exceeding Rs. Filty Lakhs, Rs. 10,000/ where theainount of service
lax & interesl demanded & oenShv levreil is more than fiftv Lakhs ruoees- in the lorm oI
crossed bank draJt in lavoui o[ tht Assislanl Registrar of ihe bench ol nominaled Public
Se.tor Bank of lhe place rvhere the benclr olTri6unal is situated. / Application made for
grant o[ stay shall becc.ompanied by a fee of Rs.500/ .

f+ca yfuG-+o, 1994 €r qr{r 86 €r ic-${r3rl (2) ('f, (2A) + 3rdrta dd ff ?rs 3rqrd, S-dffi{

1ffi, ,rno, 4; B-+r 9(2) ud 9(2A) +. a-ca fr'uifl-a cErd s.T. 7 f fr dr si;dl (?i 3€t €r{r

3a.T+a, +-fr{ 3ccr{ sra 3Frdr 3n"fri{ (3rfifl, i-fiq r.qrd l"m rc-RT cTR-d $re?r *t cft-ai

{r6rra 6ii (TmS t l'm qfr rfrrE-d ddT {rfdq :itr :n++a (dr{r {6l{6 3rl{rd 3rT?rdr jqBrd,
*;fiq 3iir( ari6/ Q-dFfi, 6i 3rqr&q ;qrqrB-fiwT 6t 3rridd dJ fr{+ 6r frftr f,i sr& 3nhr #r
qfr et qpr fr €E"a 6{ff ilfr I /
The appeal under sub section {2) and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 12) 8r,9l2A) of the Service Tax Rules, 1994 arld
shall be cccompanjed bt a cop] ol order of Commissioner Cenrral Excise or Commissioner,
Cenrral Excise (Appealsl (one oI rvhi,^h shall be a certified copy) and copy of the order passed
by the Commissioner aurhorizing rhe Assistanr Commissioner or Dcputv Commissioner of
Cenrral Excjse/ Ser.iice Tax to frle"the appcal before the Appellate Tribuhal.

SfiT !Ids, ffiq J?qra tta w €-qr+-l $fr&q crfu6{"r (M) fi cffi 3{ffi t alaA fr ar-f,rq

Tacrd 116 3{ftlG qq 1944 &'uRr 35{,rs + 3iilrtd, * fi ffi{ 3{ft}F-{q, 1994 frr qRr 83 +'

rria C"r6{ +t ai dq fr 45 t, is :ntrr fi cfa irffiq crft-fi{Br d dfrd 6[t ss{r raqr
er66/+dr 6{ fli?T + 10 cftelf, (10%), f,d qr4 \rd s4iar ffi t, at Eal-at, ;re *-+a rqlar
8 flft'd t, 6r Blrkr.r- F+qr dr, qrd f* iq qRr + ]iilJra dfrr B' dri dr& 3Tskd dq trRt aq
ris 5q( g ffi5 a etr

idm 
=.sr< 

era tra **rrt * 3rfrJrd "qia fu('rrv sr6" fr G-s rnfte ts

{i) qRr '1 1 6 } Jrnda rma

(ii) ffie sqr *r ff 4f qikr {rf?}

(iii) ffi-e rfl 1i;TzlJ{rf,dT + ffi.{rfi 6 +':trira iq {ffr
- eed q6 f:+ fs qrr * cr{qrd ffi{ (F" 2) 3rftlG-{JT 2014 * 3mi}T t $'Fffi 3ffiq
crffi + sqer B{Rrtfti +araa :l."f !"i 3Tq-d +t aq r& ilntl

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
19aa whith is also made applicable to Service Tax under Section 83 of the Finance Act, i994,
an appeal against tllrs order shall lie before the Tribunal on payment of 10% of the duty
aemdrided Vifiere duty or duty and penaltl, are in dispute, or penalty, rvhere penalty alone is in
dispute, provided thri amount of pie depbsit payable would be subject to a ceiling of Rs. 10
Crores,

Under Central Excise and Service Tax, "Duty Demanded" shall include :

{il amorrnl delermined rnder Section I I D:
liil amotrnl of erroneous Cenval Credit taken;
iiii) amorrnt pal'able ur.rder Rule 6 oi the Cenvat Credit Rules

- orovided furlher thal the rltovisions of this Section shall not .rpplv to Ilre slay
application and appeals pending before any appellare arlthori[) prior lo lhe commFn'e'nent oi
the Finance (No.2l Act.20i4.



., fr

(c) $r{ir sFsR at trr{IsTur $r;r6a :

Revision aoolitation to Government of India:
sli-3a{ar H'-,i;ntr-i.iffi tffilBa Frqd P, i,?ra rqra ,,6 :+fuEc 199.1 6I irrur

35EE + q?ra +raq t 3fiard lirt {fud. sTrrd Fmn. q-rfrarur yrtaa $-6ri. fr.-d qr+q. rrsrs
fasn4, d?fr dBd':frda drq r+a, Fsd Hrri, +* E.fi- r iooo t , qit B-sT arar arf6vt 7

A revision aoolication iies to tht Uttdnr Secrctan. lo llte Gcrtertlmetri ol lndia Reviston
Aoolrcalion Uhir- Ministn ol Finance. f)eDdrrmeirl oI Reretrttt", 4t h Floor, Jeevan Deep
Birildins. Parhament Suiet. N"u Delhl 11690,. under Settion J5EE ol thc CEA lq44 ih
ieifii?f in; follo\\ingcase, gurerrrcd b\ f irsl pro\iso to sub-sectiott lllof Section-358 ibid:

qft pra t Effi d6{Tri 4 prrg fr, fr6r "i?F{Ird E;fr .qrd +i NI arruTd € srsr rrd *' qrrrrya

fi dtra qr Etrr ir"T sr{era qt ffi{ ftfr"r+ srm nd € {m a'grr rt qrraa S *lra. qr ffi
e+*r a5A d-qr 8rBf,{ur Aar66 & di-{ra F6fr arItiri qr ECI rgR aF fr,rs * +rgra
+ 4rFrd frr/
II case of anv loss of soods. \,here the loss occurs in transit from a facton' to a rvarehouse or
io inolf,iita.ton orTin- ,-,n. iijr.hous" Io lnorher during the course 6[ processing ol lh,.
goods in a warehouse or in storage u,hether in a facton or in"a warehottse

s{rrd t qra{ GrS {rsq qr atr 6t ffia an G ors t faFEfuT fr s{rd 6.4 qrfr q{ 3rft ar$

ffirq r.cr Tffi fi gd (ft-dz) fi qrqd' fr, d i.na t qr6{ faffi {r"-d + 8r{ 6} fud fr * t'

In case ofrebate o{ dutr ofrxci:e on soods exDorted 1o an\ counlrf or territon outside India
of on excisable malerial used irr the"manulai tur. ol the goods rrhir-h are eiport"d to an-r
country or territory outside India,

qfr tacrc al6 6r elrFna fut' fua afld + qril. .lcrd rr slirfr 6t FE G-qid fuqr rrqr Br I
In case of g"ood* exdo'ted orrrsirie lndia.rpuTr to Nepal or Dhutan, rrirhoul parment olLlut\.

qFf..{d r.qrd a; Tflrda eF + sadrdFr + fila .il Bqfr afic {s rTRG-{fr rd {€B. BAaf,
fi-drnd + - d Fr;zl +r 45 t rlk t-$ rrtsr ol nrqea (3r{Id) + .drr trid ytuFra (a 2).

iqq8 fir tTRr 109 fi rqm Fra fi € altro Hq cir fqrqrftfu q{ er q d qrfua frr r,q tt/
Credit o{ anr durr allorrerl lo lrc utrlized lo\\ards pa\ment of exr ise dutr on linal products
under the prorisions of this Ar'r or rhe llules made lhere under srrch order is passed bt the
Comm,igs-ioher (Appeals) on or aftcr. the date appointed under Sec. 109 of the Fina.rce (No.2)
Act 1998

Jctfld 3ad{d 6r dt cFqt qcrr $eqr IrA 8 ii, * fi +?frq JiqE;I ar6 (3Tfid) 1;ffi,
2001, + Bcq s S rilird ftftfr.d t, fe 3nirr & slquT fi 3 qr6 fi fud ff orff q.rGq 

r

3qtf,d Jnd-da * HRr fiil yrlqr E v{ra $r{er fir d cFsi Tid-rfr fr drdl qrfd(rt sRr & *dq
3isrd eT6 yfrft-+q. 104-4 q irr{r 35-trtr S rAa Eqttca ilffi 61 3rdTs?ft * srtq t dir w
TR-6 # cfa scrra fr arfr qGc 

r

The abore anolir:atron slrall be made irt dunlit:ale in Forrn No. EA 8 as soeciircd undrr Rule.9
oI Central Excise tAooealsl Rules. 20Ul u'ithin 3 months from Lhe daLe on uhich the order
souqhl to be aonr alnd u*31fi5r is communitated and shall be acconrpan jed br luo r-opies ear-h
of the OIO anrl Order lii-Appeal. Tt shoull also he accompaniecl l,\ a conr o[ TR 5 Challan
e\idencing palment ol presiiibed lceas prescribed under Se.lion .1lr-EE oI CEA. 1944. under
Major Head of Account.

c-d-ftsTuT ilacrd fi srq ffifua trrutfta rm ff 3rdTq?ft & mfr affrv r

#o +ia-* {6rr \16 dre 5q* T i€.s *" fi 6 5ro 200/ fiT erJr+ra fu-qr dR' 3lt{ qfr sfrrF
{6a (16 dr€r Fq$ t ;qrfl d d 5q-} 1000 -/ 6r srrknf, fu-sr sK' I

The rerisron apnlication shall b<. .rccomlranied tr a lee ol Rs. 2O{}, - rrhere rhe amount
involred in (upies Ore Lac or l.ss and Rs. l0o0/ rr, here the amnunt involved is more than
Rupees One Lac.

urR fg yrdqr fr Fg rfr uttti +t gsrdtr F d w++ qd :+raer 4. fi'(, qr6 +r a+anra. :qriea
6rr i B-sT ar*r +rkdl 5€ azq + oi'd orr eA fi R'eT c-e 6rq S il{a d fts qprfurF 3lqfrq
rsTfu-filT +t r.o :rfi-a qr #frq q-cdri 6t (rfi Jri{d l+-qr drdr t t / t" case, if the order
covers raTious numbers o[ order in Orieinal. ft.e for eir' h O.l.O. should be paid in the
aforesaid manneT. not rrithslanditre the laci rhar rhn one anDeal 1o lhe AnDellantTribunal or
lhe one a1llii_calion to th-e Central Gort. As lhe case mav br-l is filled ro aroih scripto"ia r,rork il
excising Rd. I lakh l.e of Rs. 100/ lor (.ach.

TuRratfud ;qrqfdq ?]ffi xRlG'{fr 19i5, t rrrfr-t S }r qr{ ra :nhr (ra [errrf, xB?r fir
cfr q{ fuiifi-d 6 50 +t 6r -qrqf q ?F fafo-d'arn +a ffir ,' 

"
One copr o[ applit alron or O.l.O. a{ the case mar be. irnd rhe order u[ the adiudicatins
arrthorili shall beal a court fee \rainp oi Rq 6 50 as nrescril:cd urrder Schedule.l iir terms oT
the Corrit Fee A(1,1r)75. as amen(led.

{tFr qre.F, d;ffq t qrd q;a rrd sdr6r jffiq;erqrfusrq t*rd trEt li;ffit 1982 e- Effi-d
(rd 3GiT +idFlr;1 4IFEf # qFFfr-d 6.i drd fAq4'i Sr $h ei tqra irr+fi-d B-qT Trdr tt /
Attention is also invited to the ru les ctrvcrins these and other related matters contained in the
Customs, Excise and Senice Appellate Tribulnal (Procedure) Rules, 1982.

FE 3rfidtq crffi 6i $q's drfu-d +ri t rER-a.eqrq6, fr+gd 3ik d-fr"frflq qlarrTd e fr\,,
3rqlfrRfi FdlTrdn-q td€qz uu-u,. cbec.gov.in *l ag EfA B- | /
For rhe elaborate. dctailed and latr.sl prorisions relating rrr filin9 ot appeal to the higher
appellate authoritl, the appellarrt mar reler to rhe IJeparlm"( ntal u.6site .iriu . lu., .,r ,r.in

(ii)

(iii)

(iv)

(1)
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Appeal No: 7l I GDM 12076

Appellant: M/s. Roopsangji Samatji Payar

:: ORDER-IN.APPEAL::

Being aggrieved with the Order-in-Original No: 15/JC/20i6

dated 09.09.2016 (hereinafter referred to'bs impugned ordefl passed

by the Joint Commissioner, Central Excise & Service Tax, Gandhidham

(Kutch) (hereinafter referred to'Lower Adjudicating Authorit/), M/s.

Roopsangji Samatji Payar, Hajapar Miyani, Taluka: Abdasa, Dist Kutch

- 370 650 (hereinafter referred to'hs the appellantdJ have filed the

present appeal.

2.L The facts of the case are that during the course of audit of

records of N{/s. Ashapura International Limited and M/s Ashapura

Minechem Limitei, it was found that they have availed the services of

mining, digging of materials from the appellants at their mining site for

which they have made payments to the appellants. However, it was

observed that the appellants has neither got registered themselves under

the provisions of the Finance Act, 1994 and rules made thereunder nor

they have paid Service Tax on the amounts received from service

receivers.

2.2 'I'herefore, upon being requested to provide the details /
documents of the services provided by them to M/s. Ashapura

International Limited and other parties the appellant furnished the

copies of the Form 26A5 for the Financial Years 2009-10 to 2013-14. It

appeared that as the appellant have provided the services in the nature

of "Mining Services" classifiable as taxable service under Section 65 (105)

(zzzy) of the Finance Act, 1994 to M/s. Ashapura International Limited

and other parties, therefore they were liable to pay Service Tax thereon.

Accordingly, based on data appearing in Form 26A5, Show Cause Notice

dated O7.1O.2014 was issued to the appellant.

2.3 The said Show Cause Notice dated O7.lO.2Ol4 was

adjudicated by the Lower Adjudicating Authority vide his impugned order

ex-parte, as the appellant neither filed any reply to the Show Cause

Notice nor appeared for personal hearing before the adjudicating

authority. In his impugned order, the Lower Adjudicating Authority

confirmed the demand of Service Tax of Rs. 23,18,240 I - under proviso to

Section 73(1) of the the Finance Act, 1994 along with interest. He further

4
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Appeal No: 77lGDM|2016
Appellant: M/s. Roopsangji Samatji Payar

imposed penalty of Rs. 10,000/- under Section 77 ibid, penalty of Rs.

2O,OOO l- per return under Section 70 ibid read with Rule 7C of Service

Tax Rules, 1994 ar,d penalty of Rs. 23,18,240/- under Section 7B ibid.

3.1 Being aggrieved, the appellants have filed present appeals on

the grounds that they have not provided any mining services, which has

been presumed in the impugned order; that they own leases of mine in

their name and have sold certain products upon payment of Value Added

Tax; that the services provided by them were in nature of transport

contractor and the activity of loading was incidental to transportation of

goods which is exempted; that income of Rs. 2,2 1 ,200/ - and Rs.

28,82,OOO l- in relation to goods sold on which Tax has been Collected on

Source by "OF Geologist and Mining" have also been taken into

consideration as income from mining; that similarly interest income of

Rs. 15,757.56 and Rs. 14,098.87 for Financial Year 2Ol2-t3 & 2013-i4

have also been taken as mining income; that rent income of Rs.

| ,37 ,O37 I - from Shri Vimal Pratapbhai Vanza during the Financial year

2012-13 has also been taken into consideration.

3.2 The appellant further contended that transportation income

was not taxable and were eligible for exemption under Notification No.

6/2005-Service Tax upto 30.06.2012 and under Notification No.

33 I 2OI2-Serrice Tax from Ol .O7 .20 12 therefore no Service Tax is
payable by them for the period from Pinancial years 2009-10 to 2OI3-14.

3.3 The appellant further stated that Service Tax on GTA is not

payable by them and it is payable by recipient; that the contents of Form

264.5 cannot be taken as basis for confirmation of demand as it does not

include nature of activity carried out; that since demand of Service Tax

does not exists therefore no interest is payable; that likewise no penalty

under Section 77 and 78 of the Finance Act, 1994 is imposabie.

3.4 The appellant further stated that the benefit of cum-tax is

admissible to them; that since a1i the transactions were recorded in their

books of accounts therefore extended period cannot be invoked.

5
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4. The Central Board of Excise and Customs vide Notification

No: 26l2O|7-CX(NT) dated 17.10.2017 read with Order No: 05/2017-

Service Tax dated 76.77.2017, has appointed undersigned as Appellate

Authority under Section 85 of the Finance Act, 1994 for the purpose of

passing orders in this appeal.

5. Accordingly, personal hearing in the matter was held on

2O.O2.2O18 which was attended by Dr. Nilesh V. Suchak, Chartered

Accountant on behalf of the appellant. During the hearing, Ld. Chartered

Accountant submitted another written submission and requested that

their appeal be allowed.

6,1 In the additional submissions the appellant has argued that

they have not provided any mining service and there is no evidence to

this effect; that he has sold minerals from his mines and apart from sale

of goods they have provided services of transportation as transport

contractor and the income thereof is credited to job work account or

transport income account; that as per Form 3CD they are in business of

manufacturing of Bantonite and Transport Contractor; that therefore

they are not engaged in providing mining services; that after mining was

brought into Service Tax net from 01.06.2007 and as per clarification

issued vide ietter F. No. 2321212006-CX 4 dated t2.1t.2OOT tine

transportation of mineral from pithead to a specified location within

mine/factory or for transportation are post mining activity and thus it is

not a mining service.

6.2 The appellant further stated that when they have not issued

any consignment note therefore their services cannot be equated with

GTA Service as per Circular No: 186l5l2)l1-service Tax dated

05.10.2015 and placed reliance on the case law of Western Coal Fields

Limited-2O17 (41 GSTL 26O (Tri. Delf; that even if it is held that they

have provided GTA services then the Service Tax liability is on receiver of

the services.

Discussion and findings:

7. I have carefully gone through the entire records and the

submissions made in writing, as well as orally, during the personal

5
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hearing. I find that the appellant has deposited an amount of Rs.

l,74,OOOl- as pre-deposit therefore, there is compliance to Section 35F(i)

of Central Excise Act, 1944, made applicable in Service Tax matters vide

Section 83 of the Finance Act, 1994. Therefore, I proceed to decide the

appeal on merits.

8. I find that the case of the department is that since the

appellant has provided services in the nature of mining they were

required to pay Service Tax thereon by following the provisions stipulated

in the Finance Act, 1994 and the rules made thereunder.

To counter the charges as made in Show Cause Notice, I find that

appeliant has made various arguments, which are summarized as under:

(0 that they are holders of mining lease and the transportation

service provided by them was incidental to the sales of the

minerals mined by them;

(ii) that they have objections against certain sums taken into

consideration while making the demand;

(iii) that they are eligible for value based exemption;

(iv) that Form 26A5 cannot be taken as basis for confirmation of

demand as it does not indicate the nature of activities carried

out.

(v) that bene{it of cum tax is admissible to them;

9.1 I find that Show Cause Notice has been issued on the

grounds that the appellants have provided mining services to M/s.

Ashapura International Limited and M/s Ashapura Minechem Limited.

The appellant's contention is that the transportation services provided by

them are incidental to the minerals sold by them. Thus, they have

contended that amount shown as payment in Form 26A5 by M/s.

Ashapura International Limited and M/ s Ashapura Minechem Limited

are in relation to transportation services and the same has been

7
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accounted for in their books of accounts as Job-work Income or

Transport Income.

9.2 Upon perusal of the Form 26A5 for the financial year, as far

as payments made by M/s. Ashapura International Limited, M/s

Ashapura Minechem Limited and M/s. Ashapura Infrastructure Limited

are concerned, I find them as under:

9.3 I find that above deductions made by M/ s. Ashapura

International Limited, M/ s Ashapura Minechem Limited and M/ s.

Ashapura Infrastructure Limited are under Section \94C of the Income

Ta-x Act, 196 I , a'hich according to the appellants are in relation to the

transportation services provided by them.

9.4 i find that Section l94C of Income Tax Act, 1961 provides

for Tax Deduction at Source upon payments to contractors, however

sub section (o) r-Ls it stood prior to 01.06.2015, reads as under:

No deduction shall be made from ang sum credited or paid or
likelg to be credited or paid duing the preuious gear to the account
of a contractor duing the course of business of pluinq, hirinq or
LesSlng_SggCS _ &ryisSqg tuhere such contractor furnishes a
declaration to that effect along uith his permanent Account
litnlber, to the person paying or crediting such sum.

(emphasis supplied)

I)-

Financial
Year

Name of Deductor Sectio! of Income Tax
Act,1961 uuder which

deductlon has been
made

Amount

Asha ura Minechem Limited 26, 18, 1s4.002009- 10

Asha ura International Limited
t94C
194C 30 06,124.OO

56 4,27A.OOtalTo for 20 9o o2 o-I )

2010- 11 Asha ura Minechem Limited t94C t7 ,82 174.OO
Asha ura International Limited 194C 15,76,902.00
Asha ura Infrastructure Ltd 194C 90,115.00

34 49 l91.OOt 2OLO-2O11---- tTotal fo

201t-t2 Asha ura Minechem Limited 194C I5,79,408.00
Asha r.rra International Limited 40,45,296.00
Asha ura [nfrastructure Ltd

194C

194C 2s,200.00
56 49 904.OOTotal for 2OLL-2O12 )

2012-13 Asha. ura Minechem Limited 194C 21,67 997 .OO
Asha ura International Limited 194C 5 07,558.00

Total for 2Ol2-2O13 ) 26,7s 555.OO

2013-14 ura Minechem LimitedAsha 194C 7 ,06 o24.OO
Asha ura International Limited 194C 2 39,12 i.00

Total for 2O]3-2O14 ) 9 45,145.0O

(6)
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Thus, if the services provided by the appellant were in

relation to transportation of goods then while making its payment there

was no statutory onus upon M/s. Ashapura International Limited, M/s

Ashapura Minechem Limited and M/s. Ashapura Infrastructure Limited

under Income Tax, 1961 to deduct the tax at source as provided under

Section l94C ibid.

10.1 I find that appellant have produced Form No 3CD,

prescribed under Rule 6G(2) of Income Tax Rules, 1962 read with

Section 44AB of the Income Tax Act, 1961, duly audited by Chartered

Accountant for the Financial Years 2009-10 and 2010-11 and have

contended that they are transport contractor and not engaged in

providing mining services as per Part B - Column No. 8(a), which

appears to be incorrect.

LO.2 Upon referring the Form 3CD, available on the official

website of Income Tax department, I find its format as under:

FORM NO. 3CD [See rute 6G(2)]
Statement of pafticulars required to be fumished under section 44AB

of the Income-tax Act, 1961

PART - A
Name of the assessee
Address
Pennanent Account Number (PAN)
Whether the cssessee is liable to pag indirect tax like excise dutg, sentice
tax, sales tax, customs dutg, etc. if ges, please furnish the registration
number or any other id.entification number allotted, for the same
Slafus
Preuious y ear fro m......................... to......
Assessment gear
Indicate the releoant clause of section 44AB under which the qudit has
been conducted

9

1.

2.

3.

4.

5.

6.

7.

a.

9. (a)

(b)

10. (a)

(b)

1 1. (a)

(b)

(c)

PART B
If firm or association of persons, indicate names qf partners/ members and. their
profit shaing ratios.
If there is ang change in tlrc partners or members or in their profit shaing ratio
since the last date of the preceding Aec1r, the pofticulars of suci change
Nature of lrusiness or profession (if more than one business or profession is
carried on duing the preuious gear, nature of euery business or profession)
If there is ang change in the nature of business or profession, thi particulars of
such chcnge.
Whether books of account are prescibed. under section 44AA, if ges, list of books
so prescibed.
List of books of account maintained. and. the ad.dless at uhich the books of
account are kept. (In case books of account are maintained in a computer sgstei,
mention the books of account generated bg such contputer sAstem. If the bioks of
accottnt are not kept at one location, please fumish the ad.dressis of locations
along uith the details of books of account maintained. at each location.)
List of books of account and. nature of releuant docutnents examined..

.,

-t-
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1O.3 Upon comparing the Form 3CD furnished by the appellant

and the prescribed format, I find that 51. No. 4 of part A requires the

Chartered Accountant to state whether the assessee is liable to pay

indirect tax like excise duty, service tax, sales t.ax, customs duty, etc. if
yes, he is required to furnish the registration number or any other

identification number allotted for the same. However, I find that no such

report is given by Chartered Accountant. I further find that Column No:

B of Part A requires chartered Accountant to inclicate the relevant clause

of section 44AB under which the audit has been conducted. I find that

no such column appears in the Form 3CD produced by the appellant.

lO.4 Thus, I find that Form 3CD produced by the appellant does

not have any evidentiary value since it is not in line with the provisions

of Income Tax Act, 1961 and the rules made thereunder.

11.1 I find that pages of Form 3CD for the Financial years 2009-

2010 & 2OlO-i 1 and Profit and Loss Accounts for the Financial years

2OO9-2OIO to 2013-14 have been produced before me. Thus, they have

prepared the books of accounts on the basis of the invoices issued by

them to their customers. I find that they have not volunteered to produce

the entire bi1ls issued by them to M/s. Ashapur:a International Limited,

M/s Ashapura Minechem Limited and M/s. Ashapura Infrastructure

Limited during Financial Years 2009-2010 to 2Ol3-I4 for reconciling

them with Form 26A5 so as to strengthen their case that whatever

income they have received are in reiation to transportation services and

not in relation to mining services. Alternatively, they could have

reconciled the same with the ledgers of Job-u,ork and transportation

lncomes.

lL.z Even otherwise from the copy of Invoice No. 053 dated

31 .72.2O1O issued to M/ s. Ashapura Infrastructure Limited, which

according to the appellant pertaining to transportation services for Rs.

27,l5}l-, I find that the same does not appear to have been booked

under Transport Income in Profit & Loss Account for the Financial year

2OO9-1O. Likewise, for the Invoice No: 168 dated 30.04.20i3 I find that it

has been issued for an amount of Rs. 1,49,580/- to M/s. Ashapura

Minechem Limited however, I find that the same does not appear to have
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been booked under Transport Income in Profit & Loss Account for the

Financial Year 2Ol3-74. Thus, by producing just two invoices and

selective pages of the Balance-Sheet, appellant has failed to convince me

especially so ',r,hen they have not provided any data to the Jurisdictional

Superintendent of Service Tax or to the Lower Adjudicating Authority.

11.3 As regards to the reliance placed on the case 1aw oi Western

Coal Fields Limited - 2017 (41 GSTL 26O (Tri. Del|' I find that as per

facts of the case, consignor and consignee were same therefore the same

is not applicable as the facts are different from the present case.

L2. Accordingly, since no cogent evidence has been produced by

the appeiiant that the payments received by them from M/s. Ashapura

International Limited, M/s Ashapura Minechem Limited and M/s.

Ashapura Infrastructure Limited, during Financial Years 2009-2010 to

2O13-I4 were in relation to GTA services, I hold that mining services

were provided by the Noticee as under, on which Service Tax at

applicable rates is required to be paid by them:

Flnancial
Y€er

Nane of Deductor

2011-12 Asha ura Minechem Limited

13.1 As re qards to the error in quantification of demands, I find

that value ol services, on which demand of F. Y. 2009-2010 has been

made, is Rs. 58,40,978/- out of which, as held in paras supra, mining

-'l

Section of lncome Tax
Act,1961 under which

deduction has been
made

AEoulrt

2009- 10 Ashapura Minechem Limited
Ast apu ra Inlernational Limited

l94C 26,18,154.00
194C 30,06, 124.00

Total for 2OO9-2OLO ) 56,24,278.OO

2010- 11 Ashap',rra Minechem Limited
Ashapura International Limited

194C 77 .82,t7 4 .OO

194C

194C

15,76,902.00
Ashapura Infrastructure Ltd 90, 1 15.00

Total for 2O1O-2011 + 34,49,191.OO

194C 15,79,408.00
Asha ura International Limited 194C
Asha ura Infrastructure Ltd t94C

40,15,296.0O
25,200.00

56,49,904.OO

2012-t3 Ashapura Minechem Limited 194C 2t,67 ,997 .OO

Ast apura International Limited 194C 5,07,s58.00
Total for 2OL2-2OL3 ) 26,?5,555.OO

Ashar,.ua Minechem Limited
Ashaoura International Limited

2013-t4 19.+C 7,06,O24.OO

194C 2,39,121.OO

9,45,145.OO
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services valued at Rs. 56,24,2781- have been provided, thus leaving the

difference of Rs. 2,16,700/- . On the other hand I iind that an amount of

Rs. 2,21,20Ol- is shown as TAX COLLECTED AS SOURCE by "OF

GEOLOIST & MINING' under Section 206CD of Income Tax Act, 1961

which is not a payment for any service but is pertaining to prolit and

gains from the business of trading. Thus, liable for exclusion.

Accordingly the value of taxable services for F. y. 2oog-2olo is reduced

from Rs. 58,40,9781 - to Rs. 56,24,2781 -

13.2 For the Financial Year 2010-11, I find that value of services,

on which demand has been made is Rs. 35,89,191 l-, out of u.hich it has

been held in paras supra that services valued at Rs.34,49,1911- are

mining services, thus there is a difference of Rs. l,4O,OOOl-.1 find that

said amount has been received from Shri Naranbhai Shivjibhai Vekaria

and have been reported under Section 194C of Income Tax Act, 1961 for

which appellant has not produced any evidence. Therefore, in absence of

any evidence I hold that the value of taxable services for F. y. 2OlO-2OlI

is Rs.35,89,191/-.

13.3 As regards to Financial Year 201 l-12, I find that value of

services, on which demand has been made is Rs. 85,31,904/-, which

excludes an amount of Rs. 9,788.99 which is interest income booked by

M/s. Paschim Gujarat Vij Company Limited, out of which it has been

held in paras supra that services valued at Rs. 56,49,904 I - are mining

servrces, thus there is a difference of Rs. 28,82,000/- which is shown as

TAX COLLECTED AS SOURCE by 'OF GEOLOIST & MINING" under

Section 2O6CD of Income Tax Act, 1961. As held earlier since it is not a

payment for any service but is pertaining to profit and gains from the

business of trading, hence liable for exclusion. Accordingly the value of

taxable services lbr F. Y. 2oll-12 is reduced from Rs. 85,31,904/- to Rs.

s6,49,904I-.

13.4 With reference to Financia\ Year 2Ol2-1,3, I find that value of

services, on which demand has been made is Rs. 28,28,349/-, out of

which it has been held in paras supra that services valued at Rs.

26,7 5,555 I - are mining services, thus there is difference of Rs.

1,52,7941-. Upon perusal of Form 2645, I find that an amount of Rs.
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I,37,O37 l- paid as rent by Shri Vimal pratapbhai y anza and interest of

Rs. 15,757.56 by M/s. Paschim Gujarat Vij Company Limited have been

reported under Section 1941 & 1944 of Income Tax Act, 1961. Since the

show cause Notice does not propose service Tax on the renting services

provided hence I find that the same is liable for exclusion. Further

interest income is not a taxable seryice therefore same is also liable for

exclusion. Accordingly the value of taxable services for F. y. 2012- 13 is

reduced from Rs. 28,28,349 l- to Rs. 26,75,555/-

13.5 In the case of Financial year 2013-L4, I find that value of

services, on which demand has been made is Rs. 9,59,243/-, out of

which it has been held in paras supra that services valued at Rs.

9,45,1451-are mining services, thus there is difference of Rs. 14,09g/-.

Upon perusal of Form 26AS, I find that it is an amount interest from

M/s. Paschim Gujarat Vij Company Limited which have been. reported

under Section 194A of Income Tax Act, 1961. Since interest income is

not a taxable service therefore same is liable for exclusion. Accordingly

the value of taxable services for F. y. 2Ol3-I4 is reduced from Rs.

9,59,2431- to Rs.9,45, 145/-.

13.6

under:

Accordingly, the revised value of services is tabulated as

Financial Year Va-1ue of taxable services

Rs. 56,24.2781-

20tt-20t2
Rs.35,89,191/-

20t2-2073
2013-2014 Rs. 9,45,145/-

2009-2010
2010-20tt

Rs. 56,49,904
Rs. 26,75 555

l4.l The appeliants have argued that the benefit of exemption

under Notification No. 6/2005-service Tax upto 30.06.2012 and under

Notilication No. 33/ 2012-Service Tax from OI.OT .2012 is admissibie to

them. I find that Notification No. 6/2005-Service Tax dated 01.03.2005,

as amended exempted the services upto Rs. 10 Lakhs provided in any

financial year subject to condition that value of the taxable services

provided in preceding financial year was Iess than Rs. 10 Lakhs. I find

that appellant has not placed on records the value of services provided in

Financial Year 2008-2009, therefore, I am unable to extend this benefit

for the Financial Year 2OO9-2OtO.



-a
\

Appeal No: 7l IGDM 12016
Appellant: M/s. Roopsangji Samatji Payar

14

L4.2 For the subsequent Financial years i.e. 2010-11, 2}ll-12,
2OI2-13 &, 2O13-I4, I Iind that value of the services provided in

preceding Financial Year was more than Rs. 10 Lakhs therefore. benefit

of exemption is not admissible.

15. I find that Jurisdictional Superintendent of Service: Tax had

requested the appellant to provide the data so as ro enable him to
correctly determine the Service Tax liabiliry. I find that they have simply

submitted the Form 26A5 through email. I also find that it is a fact that

the appeilant had not registered themselves under the Finance Act, r994

and the rules made thereunder also they have not filed ST-3 returns.

Therefore, I find that only recourse available was to resort to Section 72

lbid. Thus, I lind that in absence of any other data the demand of service

Tax has been rightiy made on the basis of Form 26A5 by invoking the

suppression ciause.

16 I find that another set of contention put forth by the

appeliant is that cum-tax benefit be ailowed to them. However, I find that

except making this statement the appellant has not placed on records

any evidence to prove that the receipts, received by them as reflected in

Form 26A5, is inclusive of Service Tax. Thus, I find that cum tax benefit

is not extendabje in absence of any documentarl. evidence showing that

the amount received is of inclusive of Service Tax. I find that my views

are well supported by the decision of the Tribunal in the case of Rudra

Galaxy Channel Limited-2Ol5 (08) S. T. R.44S (Tri. Mumf wherein

the ratio laid down by Apex court in the case of Amrit Agro Industries

Limited-2OOZ i2l0l ELT 183 (S.C.f has been followed.

17. Thus, the revised Service Tax calculation is as under:

Rate of Service
Tax inclusive of

CESS

Amount of
Service Tax
(including

Cess)
2009- 10 56,24,278/- 10.30% 5,79,3O11-
2010, 1 1

20tl-12
35,89, 19 r /- 10.300/. 3.69,687 l-
56,49,904 10.30% 5,4r,94O l-

26,75,555 12.360/o 3,3O,69e /-
9,45 145 12.360rc t.16,820 /-

19.78,447 I -

In Rs

Financial
Year

Value of
taxable
services
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18. I further find that since there is a failure on the part of the

appellant to pay Service Tax within stipulated time and to fi1e correct

returns and also they have till date not filed returns. Therefore, I find

that the penalty of Rs. 10,000/- imposed under Section 7Z of tlrre

Finance Act, 1994 and penalty of Rs. 20,000/- per return imposed under

Section 70 ibid read with Rule 7C of Service Tax Rules, 1994 needs no

interference. However, the penalty under Section T8 ibid shall be equal to

Rs. 19,78,447 l-

19. Appeal of the appellants is partially allowed and impugned

order modified accordingly.

-,/ {t -.t-(
F. N. V.2lTrlcDMl2o16
Place: Rajkot.

Dated: 27.O2.2O18
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