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In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read
with Board's Crder No, (05,/2017-57 dated 16.11.2017, Shri Lalit Prasad, Commissioner,
Lentral Goods and Service Tax & Central Excise, Rajkot has been appointed as Appeliate
Authority for the purpose of passing orders in reapect of appeals Gled ander Section 35 of
Central Excise Act, 1944 and Section B5 of the Finance Act, 199094
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Arising out of above mentipned OO issued by Additional/Joint /Deputy | Assistant
Commissionet, Central Excise | Service Tax, Rajkot / Jamnagar ¢ Gandhidham

g IfrewT & OTEE & AT 00 967 /Name & Address of the Appellants & Respondent -
M/s Dipesh Construction Co., 11, Apurva Chembers,Ganga Gate. Anjar Kutch
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944

[ Under Section 86 of the Finance Act, 1"1‘!-5’ an appeal lies to:-
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The Q'P[)f.'CIF.Ll- bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2.
R.K. Puram, New Delhi in all matters relating to classification and valuation.
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The & | to the Appellate Tribunal shall b filed in quadruplicate in form EA-3 [ as
|:|rl:-:!w:|:':Fl1:F-:E-|JEl under RLI].EF": of Central Excise (Appeal) H'LI]EE{.J‘ 2001 Pﬂnd shall be accom 4 ied
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5. 10,000/ - where amount of duty demand .'mt%?‘tm;" nalty refund is upto 5 Lac., ]
50 Lac and above 50 Lac respectively in the form :aﬁmas:d bank drall in favour PHT.
Registrar hrf;?:h of any nominated piblic sector bank of the place where the bench of any
nominated public sector bank of thﬁ m-:we where the bench of the Tr!;Eunal is situate
Application made for grant of stav. shall be accompanied by a fee of Bs, 5007 -,
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rihwﬂ Shall filed ir:cq:fudulm ﬁrm?irh Fn-rm_Ei.T.Euf n;n;rgi;rih%ﬂ uneer Ruheﬁt a 315
rvice Tax Rules, 1994, and Shall be accompanied by a copy of the order upge.aled a%mst
lone of which shall 1br certified copy} and should be gecompanied by 8 fees of Rs. T000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs. 3000/ - where the amount of service tax & interest Eﬁ&ndﬂl & penalty levied is  more
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The appeal under sub section (2] and {2A] of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as preseribed under Hule 9 (2} & 9(24) of the Service Tax Rules, 1994 and
shall be accompanied by 2 copy of order of Commissioner Central Excise or Commissioner
Central Excise [Appeils|) one of which shall be a certified copy) and copy of the order pa!ﬁed
by the Commissioner authorizing the Assistant Commissioner or Deputy Commssioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tnbunal,
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 whi.cErm also muade applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is n
dispute, provided the amount of pre-deposit pavable would be subject to & ceilimg of Ra. 10
Crores,
Uneler Central Excise and Serviee Tax, “Duty Demanded” shall include :
1 amoun! determined under Section 11 1
ii)  amount of ermoneous Cenvid Credit taken; ;
[} amount payable under Role 6 of the Cenvat Credit Hules
provided further thiat the provistons ol this Section shall not apply o the stay

application and appeals pending belore any appellate aurhority prior to the commencement of
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In case of any loss of goods, where the loss socurs motransit from o factory (o o warehouse or

to another factory or from one warehouse to another duning the course of processing of the
goods m a warehouse or in storage whether in a factory or in g warchouse
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:: ORDER-IN-APPEAL ::

Being aggrieved with the Order-in-Original No:
ST/649/2016-17 dated 23.03.2017 (hereinafter referred to “as
impugned order”) passed by the Assistant Commissioner of Service Tax,
Gandhidham (Kutch] (hereinafter referred to “Lower Adjudicating
Authority™), M/s. Dipesh Construction Company, 11, Apurva
Chambers, Ganga Gate, Anjar, Dist: Kutch (hereinafter referred to “as
the appellants®) have filed present appeal.

2. The appellants filed an application on 14.02.2017 sceking
refund of Service Tax of Rs. 1,60,97,417/-, paid by them during the
period from 01.04.2015 to 29.02.2016, under Section 102 of the Finance
Act, 1994. The Lower Adjudicating Authority while processing the refund
claim observed that as per Section 102(3) ibid the application was
required to be filed within six months from the date on which Finance
Bill, 2016 receives the President's assent. Since the assent to Finance
Bill, 2016 was granted by the President on 14.05.2016 therefore the said
refund application was required to be filed on or before 13.11.2016. In
the instant case, refund application had been filed by the appellant on
14.02,2017, therefore Lower Adjudicating Authonty, without going into

merits of the case, rejected the same on the grounds of limitation,

3.1 Being aggrieved with the impugned order, the appellants has
preferred the present appeal on the grounds that pursuance to Section
102 of the Finance Act, 2016, Notification No. 9/2016-Service Tax dated
U1.03.2016 has been issued amending Notification No, 25/2012-Service
Tax dated 20.06.2012 wherein retrospective exemption covered under
Entry No. 12 has been granted; that the refund can be filed under
Section 11B of the Central Excise Act, 1944, made applicable to Service
Tax matters vide Section 83 of the Finance Act, 1994 therefore the time
limit prescribed under Section 118 ibid is applicable.

3.2 The appellants while quoting Section 102 of the Finance Act,
1994 argued that it beings with the word “Notwithstanding anything”
contained in Section 66B therefore all provisions of Sections of the
Finance Act, 1994, including Section 83 ibid will be applicable except
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Section 66 ihid: that thus their refund is well within the time limit
prescribed under Section 11B of the Central Excise Act, 1944,

3.3 The appellant further submitted that vide Section 102 of the
Finance Act, 1994, retrospective eflfect has been given, therefore the
Service Tax paid by them cannot be considered as Service Tax but it is
an amount deposited with government and therefore, the time limit given
under Section 11B of the Central Excise Act, 1944 is not applicable in
their case as the Service Tax paid by them became deposit and therefore,
limitation is not applicable. They placed reliance on the Order-in-Appeal
dated 13.01.2017 in this regard,

3.4 The appellant further agitated that by resorung to Section
102 (3) of the Finance Act, 1994, which prescribes procedural aspect,
main provision under Section 102(1) ibid cannot be made ineffective
since it is enabling provision for not levying Service Tax; that the limits
prescribed are mere administrative mechanism; that the rejection is in

violation of the principals of natural justice.

3.5 The appellant while relyving on the case laws of J. 8. Gupta &
Sons - 2015 (318) ELT 63 (All] and Mangalore Chemicals &
Fertilizers Limited - 1991 (55) ELT 437 (8C) requested that impugned
order rejecting their refund be set aside.

4. The Central Board of Excise and Customs vide Notification
No: 26/2017-Cx(NT) dated 17.10.2017 read with Order No: 05/2017-
sService Tax datea 16.11.2017, has appointed undersigned as Appellate
Authonty under Section 35 of Central Excise Act, 1944 for the purpose of
deciding this appeal.

5. Accordingly, personal hearing in the matter was held on
20.02.2018 which was attended by Ms. Bhagyashree Bhatt, Chartered
Accountant and Ms, Dhwani Patwari, Chartered Accountant on behalf of
the appellant. During the hearing, Ld. Chartered Accountants reiterated
the submissions already made in their Appeal Memorandum and also

submitted its summary.
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Discussion and findings:
6. I have carefully gone through the entire appeal

memorandum and the submissions made by the appellants in writing, as
well as orally, during the personal hearing through their authorized
person. | find that since the appeal is against the rejection of refund
claim, therefore there is no requirement of compliance to Section 35F(i) of
Central Excise Act, 1944, made applicable in Service Tax matters vide
Section 83 of the Finance Act, 1994. Accordingly | proceed to decide the
appeals on merits,

7.1 | find that dispute in instant appeal revolves around Section
102 of the Finance Act, 1994, inserted vide Section 159 of the Finance
Act, 2016, w.e.f. from 14.05.2016, and the same reads as under:

102, (1) Notuathstanding anything contained in section 668, no servce tax shall be
tevied or collected during the period commencing from the 1st day of Apnl,
2015 and ending wath the Z2%h day of Februory, 2016 (both doys
triclusive), i respect of fovable serinces provided fo the Governmenl, o
local authorty or a Governmental authority, by way of construction,
ereclion, commissioning, nstallation, complehon, fithing out, repar,
maointenance, renovaiion or alferafion of—

[} a el structure or any other ongimal works meant predominantly
Jor use other than for commerce; industry or any other bismess or
profession;

fEaj @ structure meant predominantly for use as—

fi} an educational establishment;
fr) a clinical establishment, or
fiia} an art or cultural establishment;

fe a residential complex predominantly meant for self-use or for the
use of their employees or other persons specified in Explanation |
to clause [44) of section 658 of the said Act,

under a contract entered into before the 1st day of March, 2015 and on

which appropriate stamp duty, where applicable, hod been paid before
thert clate.

2} Kefund shall be made of all such serwce tax which has been collected but
ekich wenld not have been so collected had sub-section (1) been in foree at
all materal limes.

{31 Notunthstanding anything eontained in this Chapter, an application for

the claim of refund of service tax shall be made within a period of
six months from the date on which the Finance Bill, 2016 receives
the aszent of the President

[emphasis supplied)
7.2 I find that SBection 66 of the Finance Act, 1994 is charging

section for levy of Service Tax. Upon perusal of Section 102(1) ibid, I find
that it starts with the words “Notwithstanding anything contained in
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section 668, no service tax shall be levied or collected during the period
commencing from the 1st day of Apnl, 2015 and ending with the 29th day
of February, 2016 (both days inclusive), in respect of taxable services
provided to the Government, a local authority or a Governmental authority,
by way of construction, erection, commissioning, installation, completion,
fitting out, repair, maintenance, renovation or alteration ....". Thus, Section
102(1) ibid retrospectively exciudes only services provided to the
Government, & local authority or a Governmental authority, by way of
construction, erection, commissioning, installation, completion, fitting
out, repair, maintenance, renovation or alteration during the period from
lst day of April, 2015 and ending with the 29th day of February, 2016
(both days inclusive] from levy of Service Tax, which otherwise were

taxable during the relevant time.

7.3 Thus, I find no force in the argument of the appellant that
duc o Secton 102(1) of the Finance Act, 1994, all provisions of the

Finance Act, 1994 will be applicable except Section 66B in this case,

8.1 | further find that Section 11B of the Central Excise Act,
1944, made applicable in Service Tax matters vide Section B3 of the
Finance Act, 1994, which deals with refund is a general section.
Whereas, Section 102 of the Finance Act, 1994 is a specific
provision granting exemption from Service Tax, retrospectively, to the
services provided to the Government, a Local Authority or a
Governmental Authority, by way of construction, erection,
commissioning, installation, completion, fitting out, repair, maintenance,
renovation or alteration during the period from 1st day of April, 2015 and
ending with the 29th day of February, 2016 (both days inclusive),

8.2 Thus, when Section 102(3) of the Finance Act, 1994
stipulates a specific time limit, it has to be adhered to and no resort can
be taken for time limit under Section 11B of the Central Excise Act,
1944, 1 find that my views are well supported by the judgment of the
Hon'ble High Court of Gujarat in the case of M/s. Torrent
Laboratories Private Limited V/s. U. O. L. reported at 1991 (55) ELT
25(Guj), wherein it has been held as under:
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12. Whenever a general provision is in operation and thereafter
knowing fully well that the genersl provision is in operation, the
legislature enacts a special provision, it has got to be presumed that
the legislature did not intend the general provision to apply to the
special cases culled out by it. The general provision made in that
sphere has got to vield to the special provision. This is one of the basic

principles of interpretation of statutes: In this connection reference may
be made to a decision of the Supreme Court in the case of JECS & W
Mills v. State of UP reported in AIR 1961 Supreme Court 1170, In Para 9

of the judgment the Supreme Court has held that specific provision

prevails over the general provision the general provision
only to such cases which are not covered by special provision The

rule applics 1o both tvpe of cases, that is, while interpreting different
provisions in different statutes as well as in the same statute. The
Supreme Court has observed as follows:-

“The learmed Attorney-General seemed to suggest that
tihule this rule of construction is applicable fo resolve the
confliet befuwwen the generol prowision in ane Act and the
specinl provision wanother Act, the rule cannot apply in
resoliing a conflict between general and spectal provisions
in the same legislative instrument, This suggestion does not
find support in efther principle or authortty, The rule that
general prowisions should ield to specific provisions is not
an arbitrary principle made by lawyers and judges but
sprngs from the common understanding of men and
wonren that when the same person gives tuo directions one
covering a large number of matters m general and another
te oniy some of them las imtention is that these latter
directions should prevail as regards these while as regards
ail the rest the earlier direction should have effect.”

12A. Similar view is taken by the Supreme Court in the case of State of
Gujaraf v. Patel Rampbhat Danabhai reported in (1979) 3 Supreme Court
Cases 347 In that case, the legality and validity of provisions of Section
336) of the Bombay Sales Tax Act, 1959 [corresponding to Section 14(6}
of Bombay Sales Tax Act, 1953] came up for consideration before the
Supreme Courl It was contended that no time-limit was provided in this
specific provision, while for taking actions in other cases, Section 35
provided time-limit and therefore the provisions should be held 1o be
ultra wires. The Supreme Court applied the maxim - GENERALIA
SPECIALIBLS NON DEROSANT and negatived the contention, The
Supreme Court held that the provision of 8. 33i6) of the Bombay Sales
Tax Act. 1959 was confined 1o a particular class of tax evaders while
Section 35 of the Bombay Sales Tax Act, 1959, was s general provision
dealing with escaped assessment or under assessment. Thus whenever
the legislature makes general provision and in the same sphere
makes a special provision which would be applicable to specific
cases, the provision relating to specific cases would be applicable to
specific cases and not the provision relating to general cases.

(emphasis supplied)

8.3 I further find that said judgment has been upheld by
Supreme Court in the case of Collector of Central Excise, Jaipur V/s.
Raghuvar (Indiaj Limited as reporied in 2000 (118 JELT 311 (S.C.).
Thus, | find that when specific provisions stipulating the time-limit are
there in the Section 102(3) of the Finance Act, 1994, no recourse can be

taken for other general section,

o
L2
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9. As regards to reliance placed on the Order-in-Appeal No:
RAJ-EXCUS-000-APP-134-16-17 dated 13.01.2017 passed in the case of
M/s. Essar Bulk Terminal (Salava) Limited, | find that said Order-in-
Appeal has been set aside by the Tribunal vide its Order No.
A/12660/2017 dated 20.09.2017.

10. As regards to the reliance placed on the case laws of J. 8.
Gupta & Sons - 2015 (318) ELT 63 (All) and Mangalore Chemicals &
Fertilizers Limited - 1991 (55) ELT 437 (8C), | find that ratio of these
case laws were the basis of above said Order-in-Appeal dated
13.01.2017. Since the Order-in-Appeal itself has been sel aside therefore

I find that there is no need for me to discuss their applicability in present
appeal.

11. In view of above, appeal filed by the appellant is rejected.
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