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Passed bl Shri Lalit Prasad, Commissioner, Central Goods and Service Tax & Central
Excise, Rajkot

3rfu"FIrdT {Icqr r€,.tte kdr6 (A.(rd) .er.3.+-?.?te/!. ?.tte.t €Er ce df* 3frfu-g yrdqr s .

.?a Edis .fr.r.r+-r.trs/ogrr ,* n+orw fr r.rr:.* afra rsra +,4=q d-€( cti itdr 6{
:ik r.qra sJ@ ,{rrmtc +} Fo.a :tftIi-+a. lsqs 6I rlrr /e*I rsus i-fi-q reqrq 1ffi :rfrfrs-+ ,

t 3rd?td dJ 3e qrflfi 4* Jfti + l;dsT d yrdlr qrft-a rri *.*rq t s+fta crffi fi Fc

d-Fqf,d fuqr 4qT t.

ln pursuance to Boarrl's Notification No. 2612017-C.trx.{NT) dated 17.1O.217 rearl
u,ith Board's Order No. 05/2017-ST dated 16.1 1.2017, Shri Lalit I,rasad, Commjssioner,
Central Goods and Service T:x & Central trxcise, Rajkot has been appointecl as Appellate
Authoritl' for the purpose of passing orders in respect of appeals filed under Section 35 of
Central Excise Act, 1944 and Section 85 ol the Finance Act. 1994.

3{W STrq?kr/ s 
"{+d 

Srqfd/ 3cq{d/ s6r{I6 rirzrra. }*fiq 5iqrc, ?16/ t-dl+-{, {rfr+'rc / JIrffirrR
/ 4nfrtrri I rsRi r!ffifud art'na :nier e qft-o: r
Arising oui of above mentiSncd OIO 'issuecl b,y Additional /Joint/ Deputy/Assistant
Commissioner, Central Excise / Senice Ta-x, Rajkot / Jamnagar / Gandhidham :

${il6-dt & cffi 6t ar}I (rq qilt /Name & Acldress of the Appellants & Respon<1ent :-

M/s Dipesh Construction Co., 11, Apurva Chembers,Ganga Gate,Anjar Kutch

Fs^ sTter(Jfrfl e- "qF)a 6f$ dqtrd ffifua i{ftfr * jcg+a crffi I crfur{cr + €qsi
3{fia el{r 6{ €?Fdr tt/
{n1; pe1qgn aggrieved b-v this Order in Appeal ma1, file an appeai to the appropriate authoritv
in the follol'irTE rr at .

€trT_ er6 .*-;{rq ricrd qras t.d t-dr6{ 3rfrfrq ;qrqrft}'mur & cfi :tq-d, ffiq 3ccr{ qt6
yfuF{-q.tq4.{ fi trRr-JsB + rra-ala ra lara yfuF+q, tgg+ 6r qmr 86 + }ii+atdffifua wE Sr dr sr& t u
Appeal to,Custoryg, Exgise & Ser'ice Tax Appellate Tribunal unrler Section 35B ol CEA, 1944
/ Under Section 86 of the Finance Act, 1994hn appeal lies to:,

rattwur qcqrca d grERra €Bfi qffi& fiqr tfa, i,-ffq 3.qrdd ete<F \rd t-or+f siffiq
;qmre-wfr fi f&\ fid. ird 6di6 a z. nn + 6 +-fr.A,, a *r'#m #-;/ ' "

Th,e special b_ench of_customs. Excise & Seruice Tax Appellate Tribunal of weit Block No. 2,
R.K. Puram, Nel Delhi in all matters reiating to ciassifiiition and r.aluation.

Jq{trd cH-q t{al * q-al( rr(r irfidl * srardr ?h €:t 3TfiA trqr pra, A,frq 3(qrd q16 ('d
tdr6{ 3{ffiq ;qrqrfuflur -tfurl & cf-eTq a-tfi-q frB-+l, . qfiift-q'dil. s{qr& er{d" irsrdi
3r64il{rq 3t..t€, 6t €r arfr qGq tl

To the West regional lrenr-h of Cusloms,. Excise.& Sen jce Tax Appellare Tribunal lCESTAT) at.2,., Ftoor. .Bhaiimali Bha\\'an. Asarua Ah mida6aa -Seo-O r 6-i; 'Fis; n-ia;F;i;bti'."iiAun u"menlioned in para- l{a) above

(i)

::$r{Fr-6 (s11*) 6.1 6.rqtfrq, Adq srg a=i €-dI a't 3if{ Taqr{ qr6::

O/O THE COMM ISSIONER (APPEALS). CT;NTRAL GST & EXCISE,

cfr &c ild, ;ft ('s * tTirET / 2"d Ftoor, (;sr Bhavan.

tg 6tS ft'4 1t5, / Race Course Ring Road,

{r .6td / Raikor - J60 00I

Email: cexa mail.comlsra kot

Tefe Fax No. 0?81 2177952/2111112

IruATMFI3',.l[.ltrAY

" *:/ lru|qfiNmxn

(i')



".-*.

(iii)

(B)

Iffiq;qqfr-fr{uT fi saw sfi-a qrad 4iti fi ftri +dq risre e,;6 trffO ffi, zoo
fi G-qs o + 3rar'H funftd B'q er$ 

-qq{ 
L;A-J +} qR qfu C et frsT arar qGq r FrA tr

rq t 6ff r'+; cfr t €Rr, s6r 3isr6 ?16 6t ar?T .eqrq fi aiaT 3ih crfiffi rrfi qalar. tw s

ars qr rs$ 6F, 5 drtr rq( qr 50 *ro sqp ar+ lrerrr 50 artr rc(r t $Ed H il rqer:
1,000/- $qt, 5,000/- tq$ 3r?rdT 10,000/ ocr$ or FnfR-a s;fi ?re.6 fi cfa sffd ott Ftttfta
eI6 6r crrrdrq, Trqfua affiq ;qlqlfuflnT 6t qntn * s6r-f6 {BFdR t arq S ffi efr

1ft68fr6 fi-{ t +m rqrr fitr ffid $-6 SrFc d-qRT B-qr dmr aftq r rtifua gFFc 6r slrknfl,

&+ ffr ss emar d dar qrR's6r €dFId 3rqff'q ;a-qrfu-+wr 6r qnor F:ra fi I perra"nrtcr
(Fl 3fr-$ fi R('3rifrfr-q{ * HFr 500/- qqq 6r fttrlR-d qti+ srlt +r+ otm tt

The aooeal to the ADDellate Tribunal shall be [i]ed in ouadruplicate in form EA 3 / as
orescri6ed undcr Rulb'b of Central Ercisr lAonecl) Rulesl lo0l'and shall be accompanied
Spainsr one rrhich at Ieast shorrld be accbrhbanied br a lec of Rs. 1.0001 Rs.5000/-,
R"s. l0.OOO/- \\here amount of clutr demand/interestroeialt\ /re[und is uDto 5 Lac..5 Lac to
.50 Lac anh abore 50 Lac resoectirelr in the fc,rm of crosscil hank draff in favour of Asst.
Repisrrar of branch ofanr norniraretl oLLbli. scctor bank ol th, Dlacc \\here lhe bench ofant
noftiinared oublic sector'bank o[ the olace uhcre the lrertch'of the Tribunal is situaled.
Aonlication inade for prant oI sta\ shall L,e acr omoanied bt a fee oI Rs. 500/-.
3dqtffq;qlqlftrflq t gqm 3Tq-d, rdia Jrlrll-r-, q,1, I9q4 fi qRr 86(1) fi 3rf,rra s4r6{
ffir, 1994, + G-+r 9111 t rea Frqift-a crrd s.r. s d ux cm ii 6r ar sh:ft rrE:rs&
€FT frs :nttr t ft-cg Jfrd ff ?I* d, yg& qfr oRI a-Tid&I 6t (tqfr fr t'+ cft rqrBa
6ffr EGs) 3ik IdS S *"*+ t 6+I \16 cfa * HFr, il6T Sdrn{ ST aia ,.qrq 6t airr 3it{ dam
,rqr saldr. 5c(r 5 drg qr 5s$ ffl, 5 dl6l $c(r qr 50 dlq 5qs 6 3Telclr 50 drcr scq t
Jfr6"6 ;1 Fq-ar: 1,000/- wt, s,oool- rq$ 3{qtr 10,000/- {qq 6i Fttfufr rFTr rlq 6r cF
{rd.rd mtr Gqlfld erFF fir srrrdra. +rqfu-a:rqt$q ;arqrf$-fllT 6r qnsr t'e6rs-fi-lfrFdR t
arq € ffi sfi Fra*;r6 $, + d'6 rqRr art ffi-d ii6 gFFc daro F+qr dldr E[GI' t stifua
sFFc irr srq?rrfr. d-+ 6r rg ensr * 6)-d-r qG(r s6T sqRrd :l$-ffq ;qqB-+rq fi tnt+r Rra t t

!q;ra ardrr ({t }fr-&l fi fd(' xrida-q, * €rr 500/- 5c{ 6r Rqlftd ?rctn s}It 56i fm tl

The anoeal under sub sectron ll)ol Seclton Bb of lhe Finance Act, 1994, to the-Appellate
iiii,,idil'Sna[ Ui filia tn .rulaitrbti"ali in t-'orm S.T.5 as prcs, ribed under Rule_9{_1') of the
Si*iCii rax tutis. iD6+. ahtl Snalt bF ac' ompanied bt a cbpr of the ordqr app-ealed qgqilst
ione ol ,,r hich shall be rerrilied cuntland should be accompanied b\ a lees ol _l_<s. IUOU/

il here the amount ol senice tax &'interest rlemanded & penalir levied ol RS. 5 LakhS or leSS.

ii"..{OO'O i -"treie ttte amouni ot senicc rax & inleresl demrrided & penaltl levied i^s more
inan fivi lakhs bul nol exceedinR Rs. t'ifrr Lakhs, Rs. 10,00,0/ tt h-ere lhe amounl ol -servrceili'il, in rii"ti" a.frunu"o 

'4, p.nElii" t."iia r. mor. tlrin frfir La.khs rupges. in the .[orm ol
i?,jsJ.,i iju'nI a]iii-in Titou{crilh. tsiiiranr RFgislrar ol the bench ol nominated Publjc's'.?ioi-eii ["oi jtr-. diait *tr"re ihi U.n,-ti oi Tnfiqnal is situared. / Application made for

irani of srar shall be arcompanjcd hr a fee of Rs.500/ .

fi'ea :rfrfr+q, 1994 6r qrrr 86 ffr lq-irrlr3i (2) rd (2A) + 3{aJrd c$ e 4S 3lqrd, €-d6a

f;ffir, 1994, t G-{n 9(2) w 9(2A) t aea fatrifta crd s.r. z d fr ar s}rt tre 
='o} 

qizT

uqqa, *;ffq raql{ ?F6 $qqr sq-.rd (3{S-dl, a,-A-q rcqr( ?r?'6 EaRr crtrd :ntqr ff qFqf

flFr.d fit tr+fr t r-+ qfa TFrfr-d d-S qrFdq $k n q+o qqRr Fdl{m ]fl{fd 3[?rdr lqEFri{

a;{Fr rccra ?rffi/ t-dFF{. +t }ffiq ;qluTfu-m'{q +f n#dd # +ra +r frtir -} ild nrhr 6r

cfr efi sra a- {.rrd-6.rt d-4I I /
The aoneal under sub ser.tion l2l and t2^l ol rhe section 86 the Finance A(1 19q4. shall be

tilo if i"i ST.7 a.-pi.=.riu.,l under lir le u 12t & 9(2Al ot the Service Tax Rules. 1994 and

lf,rff U" i..o*oanl"b Ut a coDr of orcl,-r ol ('ommissioner Cenlral Excise or Commissioner,
C"rliii Et.iri i[pp"rl") tnn. di 

"ni.fr 
sha]l be ;r certilied copvl and copl ol the order. passed

Ut jf-r. Co11rn;"sioner'aiirhorizing rhe Assislrnt Conrmissiorrer ur Deptrlr Commissioner of

Ctniial trxcise/ Senice Tax to filc"the appeal before the Appellate Tribunal'

Sqr et6, affiq:cqre ?16 a.i e-dr6-{ 3ltrI{ slE6{'T (tr-c) # cf- 3rffi + alrrd d-Ardfq

3?qrs'e"s:rftB.-+a 194-4 SI €rr{r 35qs t,a"td, ;fr fr ffiq:rBfiq-q, 1994 SI qRT 83 +

aE"h'eqt6{ *} ,t mrl 6r fl-$ t, Is 3{reer * cf- affiq wftIflnT * 3rfi-a 4rA gFFI sicrq

q167ffi 4;{ Frrr t 10 cR?ld (10o'o). sq 4rrr r,E .{HFI[ ffid t, qT qaTaT. s-q h-+a ;rdrar

#"t. i ffi fr*'; "# a-s" ,"" + **'" nFT tu -,nd'*in s,tma tr+ lrd e€

6{t5 {cq fr :rfu+ a fr1

adru sacra ela ro €-or+l t 3rdda 'ffi?T fur' 
'Rr 

ele"6"' d G7q snB'd t
lit uRI 11 fr * rrrt'ra rrq
(i1) ffir g-ar 6I fr 45 Trcrd {rRI

(iii) ffie f,J]r irffi 51}aa 6 S':ir,ta tq {f4'
- qrrd ca fu gs trrr t qrEtna f#rq (q z) nft}Bwi 2014 * 3m'er il Te ffi 3rfieq

crRr4irtr * sq8r BErr.rti-d r<ram :rS t'd 3rfifr *i oizl a& d-ntl
For an aoneal to be filed before thc CESTAT, undcr Seclion 35F of lhe Central Excise Act,

ig4itihl[[-G it"o maa. appticable to Sen,ice Tax under Section 83 ofthe Finance Act, 1994,

,r,, uoo.il unrinsr rhis order shall lie lrr.[ore tlre Tribunal o]r parme_nl of l0'o of .1he dul\
demdrided rrtrere dutr or dut\ anLj penalir are itr disputc. or. penall\'. \ here pena,ll\ alone ls ln

;i;;;i;. i.oui.t".t ih" nmou,ir oi pic d.po'i, parahte rrould lre subjeci to a ceiling c,[ Rs. l0
Crores,

lil amounl drlermlned ttnrl' t Section tl D;
lljr ainorrnt oI erlotreolls Clenvat Credit takeni
iiiil imourrt oayable unrler Rule 6 of the Cenvat Credit Rules

"."ii,1",t rI.,.1n".'rli^, rhe nro\r"iL,r1\ ul ll)is Sr''tion shall not.!ppl\ Io Ihe sla\

,rrri."'l#',Xa'^i;:;i. l,'j;i;"q l-r5'" ,'"1 
'"pp"rtnif ,-.'irnotiii ptiJi t" in" {nhmincemenr ot

t6d Finance (No.2 ) Act, 201'1.

(')

(ii)



(c) ena' $FFr{ at Srtrur rraca :

Revision aooliLation to Government of India:
g{r Jnear 6I c-frflHnT qfr+r ffifud frr4d fr, A;ffq r.qrd sf6 3{fuG-{n, lq94 ff uRr
35EE t qera t-ca-+ t iraErd .}rrr gfuq. $rr{d s{fiR. qatterrr J{r+{d fsTt 8." {rrFrq. {rsE
Eea4, *,fr aBd:*da fiv r+a, wsq qrai, 4S ftFff r t'ooor, +l A-qr arai qrGqt I
A revision application lies to the Unrler Secretan. to the Government of India, Revision
Application Ui1it. l\4inrsln ,,f Firrance, Department oI Rerenue. -llh l-loor. .leevarr Derp
BLlldine, larliarncnl Srrecr. Ne\\ Dellrr ll0U0l. under Seclion J.rEE oI the CEP- 194{ iir
respect--of the folloriinqcase, gorer ned lrr lirst proriso to sub-secrion (l]olSecrion 358 ibid:

qfa frrd h E;fr aasra + a.rff& fr. ro +rsra fiffi qm 6t ftS sTruri t ersrr 116 fi qrrrrrr;r

& dna qr ffi drq +rlsrA rr fur l+-S'r'+ ersR ,_16-t egt ergrr ?-6 qrrrrrra + afira, qr ffi
TER {g t qT arer{ur fr l+ra t str{ir{rry + dh'ra. fufr +nrirr qr EFfr arErt ,16 * Hrd + a-6qrd
+ qraH *t/
ln case olanr loss ol goods, rrhere the hrss or curs in trdnsil from a faclor\ ro a rrarehouse or
1o anolher fa'cton orTrom one rtarehotrse lo anotlrer during the crrurse o[ processing o[ lhe
goods in a rrarehiruse or in storagt- rrhether in a faclon or in"a rrarehouse '

eTrra * ErO fr6fi rrsq {r d-{ 6} frsid 6{ G qrs & frffinr fr qqf,d 6in ffrd q{ $fr rrg
+ffiq raqre Ta * rc (i{d-c) + frra-d *, d anra d qr6{ G.S {ruf ,ir atr +} ffid ff ** t,
ln case of rebate of drttr, of cxcise on goods exported to anv countr\ or territon' outside India
of on excisable material uqed in the-manufatture of the'goods rihich are eipoited io ani:
countn, or territorr outside India.

qft r.qre ?16 6r sr4ilrd fui' Fd-dT s{rtd t drf,{, iqrs qr tcrf, +} ara ffia fuqr qqr tt /
In case of g"oods exliorted outsicle India 

"rpo.t 
to Nepal or Bhrlto,r, \ithout Darment lf'duty.

sBftird scqrq + rcqrad alF * elz-dra + fA(r dI s{A +r*z gg :rtrF-++ 1rd {s+ frBF
fid'qrat^* rrd nr;q fr d t tt S iqa" * vrq-aa^lnfra) +. eaRr E.a afuF-+a 1a zy

l99s SI ur{r 109 t rsRr ft{d fft 4t artrs ruqr fsmrftftr rI{ qT dr( fr crft-d fu('n('tt/
Credit ol anr dutt alioued to lre rrtilizt'd Io\rards pa\ment of excisc dutr on [rnal oroducts
under the piovisrons oI this Act or the I{ulis mad,"-iheii'una.'r iuih oirJer'-ii ,;;;".[i bi1]i;
k^8,TlrUBB"."t 

{Appea)s) on or after. the date rppoinled under Ser. l0q ol the Finan.e fl\lo.Zl

rci-+a 3rld-{d 6r at s.fd-qi cqr.$Evt nAs fr.a} 6r &fr-q 3dram qte<F 1nfra1 1M,
2001, + G-rFT s + 3iiliid ERft=d t, rs :nlsr # {iEc.or * : l+n t fuH fir ;rfi qrGq i
:qi-fid 3fla-{d_+ Frer {il xtsr d 3rfif, 3{rear fi e} cfa-qi Tidra 6r orfr urfrar {Fr Et adq
3iqq qrFF yEE+q, 1944 fr qm 35-FlE fr rfa F$ka ?1(;s Er 3fdr{rt t srrq i d-r ql
TR 6 # cfi €errm fi arff qrl6('r I '
T!re-abore 4pplicirtion shall be ma,l. irr dttplicate irr Form No. EA-8 as soerilied under Rule 9
ol ( entral.l;xcrsc (Ap1)cals) Rulcs. 2001 riirhur J monlhs from rhe dar'e qn ryhich the ordei
soughl lo b(,appcnled irsainst is commrrnicated anrl shall be accomtlanied br ruoilooies eicho[ tfie olo and't-rrdr.1-lii.A1)t,eal. t1 shoriid atio-ti ;;ao6;;icd bi";;;D,'df iR6"'ahaiiiii
evldencrng pa\menl ol l)reSCnl)erl lee as llres(ribed under Seclion 3.-r EE o[ CEA, iq]4, under
Major Head o[ Account.

qilffnlT srrn<-n * spr ffiBa E urfua l1a 6 ]Grs?t fi srfr arFq r

{6s (16 dr8 5st Q- ;o6 6 d 5q$ 1000 -/ .Fr srrranfr aqT sR, r

The,re|rsion applicatron. shall .Lre accorqpanigQ -br a lee of Rs. .r0o/- rrhere rhe amount
rnvolved ln Rupees une La( or less and Rs. 1000/ uhere rhe amorrnt in\'olved is more lhan
Rupees One Lat.

qfd gq ydsr fr 6g {d :nlsi 6r .rqrd?r t a1 ra+ qd 3nerr }' frt' ema 51 srrrdm. l:rrrlqd* _g fr;+t arai Ertrii 5s dz-q t' ili A(' sfr fi fa-@r ,iA fi?i S d-{i # nv q-qfurft aqfrq
dffii'ffi-{q a} r'si 3tq-d qr #frq H-[+Tl +1 l-F 3rrfi{F frqr ilrdr t t 7 rn .ase. i[ rhe order
coters.r-arious numbcrs of ord.er in Origin_al. fee for each ().1.O. shorrld be paid in the
a.foresaid manner. nor \\ rrhsrandinE rhc fac'I_ r hit lhe unc ,ipijeji i;ilr; A;;ll;;t t-riiunat ,jr
the one applicarion to tlre central dor r. As rlrF idsi'inii: ti;IiJiiitei id ,i,iili'=i''iipr oiii work it"excising Rd. I Iakh lee of Rs. I00/ ior ear h.

q?rl€erifua ;qTzn q e1a, -+rfuF-+a 1975. fi J{^Ffi,I + J{;-4{IR {d :+r{qi ud Ferrr4 xreer SI
cfr q{ AdrR-d 6.50 frA 6r ;+rqf r al6 frf'6-d "d}r 6t- *Fo, , 

n

One copr ut applicarion or-O.l.Cl. ad rfe rasc matl be, and rhe order of thc adiutlrcarins

i#JtTlli; 'F?i'iii-,ib?i'^'J'"j;:""J:[o 
or Rs 6 50 a5 prescribed unrlcr Schedu]e-r ii t.rms oT

$'+r tla, @+ r.va 9.6^w tdrs{ xfr#q;qqrftl-fllT (6re fafu) fii]-+ryr*dr, 1982 ii sff-d
(rd .rt;q uqRrd awfri +T sFqRd qiG ald fut +t sltr afi q6:n+ff-a fu-qr -ndr tr IAltetttiott is also in\iled lo tht'rules cov"ring rlrese and other reluled matrers contarnid in tlr"('usronrs. Exciseand Serwir e Anpellate Tr ihuhailPioi:.d u rel"nri"l. tqti)." '"'-"""

:za :rfi-&q crffi si .xfi'd (rfu--fr +ri t.neftla.aqrcr+, ft+qE lit{ ;rfr-{d-ff crflndt fi faq,
3iffl?tr trt+t?i-q td€r5d s.rvrv. cbec. gov.in 4l io trri t f i
ISI^tl : ^"I?.!gtgre.. 

derarled and, rirlesr {lro!isions.rel.rting lo .frling of appeal r,, the higherappeflale aulhont\. the appeUant ma\, ri.ler lo the Dcpartmental $cbsite \'iiri ,.1r,,, gor irr
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Appeal No: 104 I GDM I 2017

Appellant: M/s. Dipesh Construction Companl'

4

:: ORDER-IN.APPEAL::

Being aggrieved lrith the Order-in-Originai No:

STl649 l2016-17 dated 23.03.2017 (hereinafter referred to.as
impugned order'l passed by the Assistant Commissioner of Service Tax,

Gandhidham (Kutch) (hereinafter referred to .Lower A{iudicating

Authority'f , M/s. Dipesh Construction Company, 11, Apurva

Chambers, Ganga Gate, Anjar, Dist: Kutch (hereinafter referred to .as

the appellants'f have filed present appeal.

2. The appellants filed an applicatio n on 74.02.20 1 7 seeking

refund of Service Tax of Rs. 1,60,97,4 17 l-, paid by them during the

period from 01.04.2015 to 29.02.2016, under Section 102 of the Finance

Act, 1994. The Lovrer Adjudicating Authority while processing the refund

claim observed that as per Section 102(3) ibid the application was

required to be filed within six months from the date on which Finance

Bi11, 2016 receives the President's assent. Since the assent to Finance

8i11, 2016 was granted by the President on 14.05.2016 therefore the said

refund application was required to be filed on or before 13. 1 1 .20 16. In

the instant case; refund application had been fiied by the appellant on

14.O2.2077, therefore Lower Adjudicating Authority, without going into

merits of the case, rejected the same on the grounds of limitation.

3.1 Being aggrieved with the impugned order, the appellants has

preferred the present appeal on the grounds that pursuance to Section

102 of the Finance Act, 2016, Notification No. 9/2016-service Tax dated

01.03.2016 has been issued amending Notification No. 25/2012-service

Tax dated 20.06.2012 wherein retrospective exemption covered under

Entry No. 12 has been granted; that the refund can be fi1ed under

Section 11B of the central Excise Act, 1944, made applicable to Service

Tax matters vide section 83 of the Finance Act, 7gg4 therefore the time

limit prescribed under Section llF* ibid is applicable.

3.2 The appellants while quoting Section 102 of the Finance Act,

1994 argued that it beings with the word "Notwithstanding anything,,

contained in

Finance Act,

Section 668 therefore all provisions of Sections of the

1994, including Section 83 ibid, will be applicable except



b4APPeal No: 1O1 I GDM I 2Ol7

Appellant: M/s. Dipesh Construction Company

5

Section 66 ibid; that thus their refund is well within the time limit

prescribed under Section 118 of the Central Excise Act, 1944.

3.3 The appellant further submitted that vide Section 102 of the

Finance Act, 1994, retrospective effect has been given, therefore the

Service Tax paid by them cannot be considered as Service Tax but it is

an amount deposited with government and therefore, the time limit given

under Section 118 of the Central Excise Act, 1944 is not applicable in

their case as the Service Tax paid by them became deposit and therefore,

limitation is not applicable. They placed reliance on the Order-in-Appeal

dated i3.01.2017 in this regard.

3.4 The appellant further agitated that by resorting to Section

i02 (3) of the Finance Act, 1994, which prescribes procedural aspect,

main provision under Section lo2(l\ ibid cannot be made ineffective

since it is enabling provision for not lerying Service Tax; that the limits

prescribed are mere administrative mechanism; that the rejection is in

vioiation of the principals of natural justice.

3.5 The appellant while relying on the case laws of J. S. Gupta &

Sons - 2OfS (318) ELT 53 (All) and Mangalore Chemicals &

Fertilizers Limited - 1991 (55) ELT 437 (SC) requested that impugned

order rejecting their refund be set aside.

4. The Central Board of Excise and Customs vide Notification

No: '2612017 -Cx[l\T) dated i7.10.2017 read, with Order No: 05/2017-

Service Tax oateci 16.71.2017, has appointed undersigned as Appellate

Authority under Section 35 of Central Excise Act, 1944 lor the purpose of

deciding this appeai.

5. Accordingly, personai hearing in the matter was held on

20.O2.2018 rvhich was attended by Ms. Bhagrashree Bhatt, Chartered

Accountant and Ms. Dhwani Patwari, Chartered Accountant on behalf of

the appellant. During the hearing, Ld. Chartered Accountants reiterated

the submissions already made in their Appeal Memorandum and also

submitted its summary.

i
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Discussio n and findinEs:

6, I have carefully gone through the entire appeal

memorandum and the submissions made by the appellants in writing, as

well as orally, during the personal hearing through their authorized

person. I find that since the appeal is against the rejection of refund

c1aim, therefore there is no requirement of compliance to Section 35F(i) of

Central Excise Act, 1944, made applicable in Service Tax matters vide

Section 83 of the Finance Act, 1994. Accordingly I proceed to decide the

appeals on merits.

7.1 i find that dispute in instant appeal revolves around Section

i02 of the Finance Act, 1994, inserted vide Section 159 of the Finance

Act, 2016, w.e.f. from 14.05.2016, and the same reads as under:

102. (1) Nottttithstanding anAthing contained in section 668, no seruice tax shall be

leuied or collected duing the peiod commencing from the 1st dag of Apil,
2015 and ending uith the 29th dag of February, 2016 (both dags
inclusiue), in respect of taxable seruices prouided to the Gouernment, a
local authoitg or a Gouentmental authoitA, bg u.tag of construction,
erection, commissioning, installation, completiott, fitting out, repair,
maintenance, renouation or alteration of-

(a) a ciuil stntcture or ang other oiginal uorks meant predominantLy

for use other than for commerce, industry or any other business or
profession;

(b) a structure meant predominantlg for use as
(i) an educational establishment;
(it a clinical establishment; or
(rit) an art or cultural establishment;

(c) a residential complex predominantly meant for self-use or for the
use of their emplogees or other persons specified in Explanation 1

to clause (44) of section 658 of the said Act,

under a contract entered into before the lst daA of Marcly 2015 and on
tuhich appropiate stamp dutg, where applicable, had been paid before
that date.

(2) Refund shall be made of all such seruice tax u,hich hr.s been collected but
which tuould not haue been so collected had sub-section (1) been in force at
alL mateial tim.e-s.

(3) Notttithstanding angthing contained in tlus Chapter, an application for
the claim of refund of service tax shall be made uithin a period. of
s* months from the d.ate on uhich the Finance Bill, 2016 receiaes
the assent of the President

(emphasis supplied)

7.2 I find that Section 66 of the Finance Act, 1994 is charging

section for 1er,1, of Service Tax. Upon perusal of Section 102(1) ibid, I find

that it starts with the words "Nottuithstanding angthing contained_ in

i
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section 668, no seruice tax shall be leuied or collected dunng the peiod

commencing from the 7st dag of April, 2015 and ending tttith the 29th day

of February, 2016 (both days inclusiue), in respect of taxable seruices

prouided to the Gouernment, a local authoitg or a Gouemmental authoritA,

by uay of construction, erection, commissioning, installation, completion,

fitting out, repair, maintenance, renouation or alte.ration ....'. Thus, Section

102(1) ibid retrospectively excludes only services provided to the

Government, a loca1 authority or a Governmental authority, by way of

construction, erection, commissioning, installation, completion, fitting

out, repair, maintenance, renovation or alteration during the period from

1st day of April, 2015 and ending with the 29th day of February, 2016

(both days inclusive) from levy of Service Tax, which otherwise were

taxable during the reievant time.

7.3 Thus, I find no force in the argument of the appellant that

due to Section 102(i) of the Finance Act, 7994, all provisions of the

Finance Acl, 1994 will be applicable except Section 668 in this case.

8.1 I further find that Section 11B of the Central Excise Act,

1944, made applicable in Service Tax matters vide Section 83 of the

Finance Act, 1994, which deals with refund is a general section.

Whereas, Section lO2 of the Finance Act, 1994 is a specific

provision granting exemption from Service Tax, retrospectively, to the

services provided to the Government, a Local Authority or a

Governmentai Authority, by way of construction, erection,

commissioning, installation, completion, fitting out, repair, maintenance,

renovation or aiteration during the period from 1st day of April,2015 and

ending with the 29th day of February, 2016 (both days inclusive).

4.2 Thus, when Section 102(3) of the Finance Act, 1994

stipulates a specific time limit, it has to be adhered to and no resort can

be taken for time limit under Section 11B of the Central Excise Act,

1944. 1 find that my views are well supported by the judgment of the

Hon'ble High Court of Gujarat in the case of M/s. Torrent

Laboratories Private Limited V/s. U. O. I. reported at 1991 (551 ELT

25(Gujf , wherein it has been held as under:
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L2. Whenever a seneral 'Drovlslon ls ln oDe ration ard thereafter
knowins fullv well that the Eeneral provision is in opeta tior, the
leEislature enacts a sDecial orovision. lt has sot to be oresumed that
the leeislature did not intend the general orovision to aDDly to the
soecisl cases culled out by it. The general provision made in that
sphere has got to 1,'ield to the special provision. This is one of the basic
principles of interpretation of statutes. In this connection reference may
be made to a decision of the Supreme Court in the case of JKC.S. & M
Mills v. State of UP reported in AIR 1961 Supreme Court 1170. ln Para 9
of the judgment the Suoreme Court has held that soecific orovision
prevails over the general provision and the peneral nrovision apolies
onlv to such cases which are not covered bv soecial provision. The
rule applies to both type of cases, that is, ivhile interpreting different
provisions in different statutes as rvell as in the same statute. The
Supreme Court has obsened as follol s:-

"The leamed AttomeA-General seemed to suggest that
uthile this rule of construction is applicable to resolue the
('on-flict betlDeen the gen"ral prouision in one Act and the
specid prouision in another Act, the rule cannot applg in
resoluing o conJlict between general and special prouisions
iL the same legislatiue instrument. This suggestion does not
fnd support in either pinciple or authoitg. The rule that
general prouisions should gield to specific prolrlsions is not
an arbitrary pinciple made bg lau,yers and judges but
spings from the common understanding of men and
tuornen that uthen the same person giues tluo directtorts one
coueing a large number of matters in general and another
to onLA some of them his ittention is that these latter
directtons should preuail as regards these *^hile as regards
all the rest the earlier directiort should haue e.ffect."

L2A. Similar vieu'is taken by the Supreme Court in the case of State of
Gujarat v. Patel Ramlibhai Danabhai reported in (1979) 3 Supreme Courl
Cases 3-17 In that case, the legalitr, and validiq' of provisions of Section
33(6) of the Bombav Sales Tax Act, 1959 [corresponding to Section 14(6)
of Bombal Sales Tax Act, 1953] came up for consideration before the
Supreme Court. It was contended that no time-limit u,as provided in this
specific provision, while for taking actions in other cases, Section 35
provided time-limit and therefore the provisions should be held to be
ultra uires. The Supreme Court applied the ma-xim GENERALIA
SPECIALIBUS NON DEROSANT and negatived the contention. The
Supreme Court held that the provision of S. 33(6) of the Bombay Sales
Ta-\ Act, 1959 rias confined to a particular class of tax evaders u,hile
Section 35 ol the Bombal' Sales Ta-x Act, 1959, t.as a general provision
dealing wtth escaped assessment or under assessment. Thus whenever
the lesislatur e aakes seneral orovision and in the same sphere
makes a special orovision whlch would be aoolicable to specific
cases. the Drovision relatins to soeclfic cases would be aoolicable to
sDecific cases and nottheo rovlsion relatinE to peneral cases.

(emphasis suppliedl

8.3 I further lind that said judgment has been upheld bj/

Supreme Court in the case of Collector of Central Excise, Jaipur V/s.

Raghuvar (India) Limited as reported in 2OOO (118 )ELT 911 (S.C.l.

Thus, I find that when specific provisions stipulating the time-limit are

there in the Section 102(3) of the Finance Act, 1994, no recourse can be

taken for other general section.
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9. As regards to reliance placed on the Order-in-Appeal No:

RAJ-EXCUS-000-APP-134-16-17 dated 13.01.2017 passed in the case of

M/s. Essar Bulk Terminal (Salaya) Limited, I find that said Order-in-

Appeal has been set aside by the Tribunal vide its Order No.

Al 12660 l2ol7 dated 20.09.2017 .

10. As regards to the reliance piaced on the case laws of J, S.

Gupta & Sons - 2015 (3181 ELT 63 (Allf and Mangalore Chemicals &

Fertilizers Limited - 1991 (55f ELT 437 (SCl, I find that ratio of these

case laws were the basis of above said Order-in-Appeal dated

13.O1.2017. Since the Order-in-Appeal itself has been set aside therefore

I find that there is no need for me to discuss their applicability in present

appeal.

11. In view of above, appeal filed by the appellant is rejected.
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