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yfu 
"ffidr 

ssqr l€,.r{e fdifi (A.(rd) .9.J.fi-a.ib/1. ?otb.+' srtr ce d}-3 frfir{ :niqr s .

.?q frdi6 .fr.rrs-?olleioeri ,* gwgrur ji loru.S afila rgrE JT Jq-+a , i;fi-q dFd \rE tEr 6{
dk r.cra rra' ,trr+te +i tr.a s{ft}Fq:+ !sc,v 6I rrrr ,eSI lquu +ifi-q tflr{ wa :rftB-+a ,

t 3rddtd rS r,r qm& ag J{ffi fi q;.det fr :nicr crftd rri t" ylqq t $fio crffi fi sc

d B-{rd fu-qr rrfi t.

In pursuance to Board's Notilication No.26l2Ol7 C.trx.(NT) dated 17.10.217 read
$,ith Board's Order No. 05l2017 ST dated 16.11.2017, Shri Lalit Prasad, Commissioner,
Central Coods and Service Tax & Central Excise, Rajkot has been appointed as Appellate
Authoritv for the purpose of passing orders in respect of appeals filed under Section 35 of
Central Excise Act, 1944 and Section 85 of the Finance Act, i994.

(A)

(i)

rt

q

3rER SlErd/ {r+ra Sirqral 5Cr.q:rd/ {6rz16 :nq+a. *ffiq 5cq|6 ?j6/ t-dr+-{ {Til6td / dr}t rR
/ rrnfrlnfrt roRi Jq{a.fua art'qa mter d qfta: 7

Arising oui of above mentioned OIO 'issued by Additional/Joint / Deputl'/ Assistant
Commissioner, Central Excise / Service Ta-x, Rajkot / Jamnagar / Gandhidham :

3l4-d-fi-dt & CftEreI 6r ArJI (rd 9?lT , Name & Arldress oi rhe Appellants & Respondent :-

M/s Sanghi Industries Ltd. (Cement Division- Grinding Unitl, Sanghipuram,pO :

Motiber, Taluka Abdasa,Dist : Kutch

as 3ne?r(Jq-O e dqF}a 6fS eqBd ffi.fua ffie fr Jcgrd crft-qft i crB-+{ur * [qeT
:rfi-a Ercr 6{ sF?n tt/
Ant' oersott apsrieved hr. this Order-in-Appeal mal.file an appeal to the appropriate authority
in th'e follor.r ir\{ rvar'.

SqI- st6 ,t;dtq 3iqr6 ?la{F r.d t4rfr{ $frffq ;qrqrfto1ur + sF 3qd, fi;f,rq 3.{1q 116
yfuB-tq,1944 6I Err"3sts *:iaJra t'E fr.o:rfuft+q, tgg+ fi rrrr 86 e 3i,+rtaffifuH r+6 frr ar ssifi t rl
Appeal to_Custory9, E_x9ise & Service Tax fppellate Tribunal under Section 35B of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

rattqur ry;qrra S rrsFrrd €:n Hr4d *ilqr qfa., i,-ffq Jiql<d ?te.h (rd tdr6{ 3lffiq;qrqrfu fi hrlq fid aTz sdrs d 2. 3rr{ t. kE. il$ ftFfr. st 6r'arfr uG(' U
Th_e special b-ench-of_cu stoms. Excise & service Tax Appellate Tribunal of west Block No. 2,
R.K. Puram, Neu, Delhi in all matters relating to classifiiation and valuation.

Jcti-fid cfir-d-d r{a) fr dfrftr 4a 3{fid} t' -+mrEr e}s ftt vqrit dtET ar."5. :hrtq r.qrd erc.F ud
Q-drm{ $ffiq ;qrqrfu-+-{ur 

^(fr-€-c) 
fr qft'{q ,ffiq frE-mr, . (ffi-q" aa, r5+rdr srf,fl" 3rgrdi

3laFr4rqrd- Sloort 6l SI ilA qG(r 
U

To the wesr regional bench oI cusloms.. Excise & sen ice Tax Appellare Tribunal {cESTAT) ar.2"d Floor. Bhalmali Bhawan. Asanra AhmedabaA-sS00t6 iri-6{s;'ra app;; i;bi[."iiAa n asmentiondd in para- 1{a) above

::3rErd (3rffffi) 6,1 6rdrdrq, Ai;ftq rrg a.i d-fl +r 3rt* revE Qra'::

O/O THE COMMISSIONER (APPEALS), CENTRAL CST & EXCISE,

qffiq ilil, * tg & lEl;r / 2"d Ftoor, GST Bhavan,

ts +tS lter tg, / Race Course Ring Road.

lim mail.coml: cera ealsra kot

kot 360 001

Tele Fax No. A28l - 2171952/2441142

IxmoNlH#rv
.;ftj{A.Yr*mxm

(ir)
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(iii)

(B)

sfiffq ffiqrBm{q * €-+rar 3{fff, qtil-d *-{i t fat' i,-ft'q 3?srE ?r@ 1;tfi41 lM, zoot,
fi G-qa o * 3iirfu Aqiftd B-q rrt "qqr Ea-s at qrl cmi f qS BsT arar qrB(' I FilA t
aq t 6ff r'+ cft + €rer, s6r yaq-( al6 #t qfrr ,.-qrfr ff afiiT 3t{ drnqr rm qarar tw s

ms ql r+r$ qiq, 5 drtr cc(r qr 50 tro w(' aq. Jttcir 50 drcI tc(r t 3lft4" t ai rqRr:
1,000/- sq$, 5,000/- {q} 3{err 10,000/- tr} +r Frqifua ilErr ?fc6 Sr cfr {idEI +tt frqtRa
lia+ mr a"ffi, +irie-a :r+ff-q ;qrerit-flnT 6r qrsr + s6rd6 {B€uT{ t arq t ffi st
driBf,* #* *'*o rqrr drtl ffia+6 Errc rqm fu-qr drfrr qrG( r [difud Srrc 6r slqinfr-,

d-+ 6t rs ttRqr fr dar Ertdr' ildr ffi-gfr& ;qrqrfusroT ffr ent*r Rra t t er4a-3n&t
(€e 3fr-&:) h filq 3{rida-q{ fi €rE 500/- tcq 6r G'triRd ?1i6 rrrT si{aT drn l/

The aooeal lo the ADDellate Tribunal shall be filed in olradrupljcate in form EA 3 / as
nrescriLred under Rulb'b of Central Excise lADDeall Rules.' 2001 and shall be ar-companied
hpainst one uhich at least should be accbrhbanied bt a fee of Rs. 1,000/- Rs.5O00/ ,

R"s.l0-00O/- where amount oI dutr demand / inLerest / oen alt\ /refund is uDto 5 Lac., 5 Lac to
50 Lac and above 50 La< resnecfivelt irt tlic lorm of crossFd bank drafi in favour of Asst.
Repistrar of branch of ant nominated-oublic set lor bank c,f the place u here t he bench of anv
ii.ffiinCiea Juuiii seitcii banli oT ih" nta;;-\ih;r"-iha tinih'oi rhe Tiibunal is situated.
Anolicarjon irrade for qrarrr o[ stat shall be acnomOanied bV a tee of Rs. 500/ .

3{ifidfq ;q]qrl€Iflur S Sfffl 3lq-d, la-aa jrlf,rirrq, 1994 +l qRr 86(1) fi 3rf,JrA €-dr+f

f;ilqqor&, 1994, t fr{q 9(1) t 66a Btfft-c trq, s.r.-s fr air cfui fr fi ar oi;zt rrE rst
qnr ffis vrlqi t Bs'c afrd ffr rr$ 6i, i{SI qR qlq fr qa].fl st (td?i t u+ qfr rqrE-d

d-fr arftg 3it{ td* t +q S siri rrfi cF + €Rr, il6r Cat6{ Sr airr ,G-qrfr Sr dar $k oqrqr
rmr gaiar. scq 5 drg zn 5flt 6lr. 5 aItI 5q(' sI 50 drg sc(r ird6 :rrro 50 dItI 5cq t
3{ft16"t # Fq?r: 1,0001 sq$, 5,000/- {qq x2rdr 10,000/- l;q$ +r Etrlka arTr tf6 6I cF
uo-a atr Cgtftd irea +i a-rarq. sdB-d 3$-Aq -qrqrftt-61"T 6t tnor fi s6r++" lB-ccn +
arff t ffi sfi srfffifr+ qi{ * d-6 rqm srft tuiB-d &-m gFrc eqRT fuqI Brdr aftq t +ftifua

sFFe 6r sr"-,arfd. d-d6 ffr 5s srlsr + 6rfl arBu ilfl ,Hdfua },ildrq ;qTqftl-6{uT ffr qniqr Rra t r

i,rnra tndsr trt ;fi-kt * frq 3{riqa-q{ * grE 500/- rq(r 6r frtiftfl ?rca frFII 6rqr ilrn l/

The aooeal under sub seclion lll ol Setlion 8b ol the Finance Acl, 1994, 10 rhe Appellale
tiiuuriil-Snatt !1g titFa in quaoiublicate in Form S.T-5 as prcscqibed under Rule.9(ll ol"the
SeruiCiira-r nutia. 

'i9E4. 
ahil ShaIt bF accomDanie,l b1 a cbpr o[ t]re orde-r appgaled agqilst

tone of ,,r hich shail be certilied copt) atrtl should be ac(ompirnrcd b\ a lees ot -Bs luqu/-
i^ here the amount o[ senice lax & inter"st demirnLled & pena]l\ levied ol Rq. 5 Lakhs or less.
n=.500-O I - 

"6eie 
rtreamollnl ol service Iax & inrerest demaridr-d & penalti levied i-s more

ihan five lakhs but nol exceedinP. Rs. Filrr Lakhs, Rs. l0,00O/ \\herethe amount ol -senlceirii il, 
'i,i tiieii" rt"".a n dea a 

-r:"iiEtii- te'+tl is mot:e I han lifrr Lakls rupees. in rhe .lorm of
ii,i"i.,l ir"un I Oiair-in'ia\oiri ol llie A'aiar;nr Registrar ol ih. bench of nominated Public
Sfi]oi"ei" k 

'oi 
I tre biaci wh.i. ihi berich ol Trj6qnal is siluated. / Applicalion made lor

granl o[ sta\ shall be accompanied br a fee o[ Rs.500/ .

fr.a srfilft+a, 1ee.l Sr qrlr 86 61 3q-qrur3ri (2) (,4 (2A) * nilfu tS 61 rfr 3rfi'f,, Q-dr6{

fr{+drdl, 1994, + ffi-{q 9(2) (rd 9(2A) t aoa trrtffta qrd s.r. 7 fr SI sr Hini r,zi re} u'Rr

jazmd, *-ftq rcrlt{ ?16 3{2rdr }T{fld t rqIat. n;fiq 3-ccrfr afe+ -dRT crfra s+rilr St cftqi

#i "t rr+e t qt'cfa qaTFT-d'ffi'iltdui rtn jag+d qsrt mra-":ng+a xrrdT rcEqa.

a-fiq 3?qE ?164/ t-dr.F{ d 3{ffi-q ;qrqrlt-friq +f }T#-d q$ stt} +r hfir d drd 3fl2R'i SI

cfrsfrsrrfriardarAilafr t

The aDneal under sub section 12t arrrl (fn) o[ the seclion 8b lhe Finanr-e Act 1q94, shal] be

iii.ali 'e"i ST.7 as pr.r.riUed urrder Ruie q llt & ql2Al {)f rhc Service Ta-x Rules. 1994 and

,t,uit t. ,i.otnpanreb b-.. a copr ol order o[ Conrmissioner Ccntral Ercise or Commissioner.
C."rrriE*.ii. iApp.alsi 1on" ciirrhich shall be a cerlifird copl)and copy oIthe order. passed

[r: if-," Eo--risidnir 'aurhorlrinq lhe Assislant ( omnrissit,ner 61 pef ut.r ( ommissioner ol
C'entral Excise/ Service [a-x ro tile-the appcal beforc the Appellate'lribuna]

fiffr cr6, *ffiq r.we qta w €-qr6{ vtrlri fift1-+.{or (tdcc) fi cfr'xffi * qr*{d fr *;frq
r.qrq"qra yfufA-+q 194-4 fiI qrlr 35(rF * 3ia?td, ai 6r ffiq srBftca+, 1994 6I trrr 83 +

3rdrtd "t-dT6i +t aft etq St 4$ t, fs vr{qr * cF 3Tfi-ffq rrfu+wr d 3rfid 6aA FFrq 3drE

q16lta +-{ Fr4 &. 10 cfiac (lOqo). ird qpr qs Fr"i-l ffiad H. qr {qrfrr ild 4i{fr {flI4r
*.]t't. i ry*r tu*; *,C'a s" *o * ,t*'ra ilrr G.'3rr *h irqrro ae ffii ee

rrts rc('t sfu+ a dr
A-frq 

'.-rK 
tra ao €-or+l * Srir,td "qi4 flv rRr sl e"F A FE ?IIE-fr H

(i) qr{r 11 fi t jrmta rrq
(i') ffie rqr fi ff,€ arm nfQI

liii) ffie wir fM + ft{q-6 * 3E?td aq {rfr
- isrd {d B g+r errlr S crdtTrf, la'.drq (q. 2) vfufr+s 2014 + 3lrc{ e-Td ffi 3rq-e-q

qrffi e sffsr ffii-d Frrrrfi 3rS t'q 3lfitr *! az1 r& d'irtl
For an aooeal to be tilerl before the ( Lsl .Cl, under SP.lion J5l' ol rh. Cenltal Excise Act,

i94+ ,i hi;[-* 
"l.n 

.o.1. applir:able to Serrice'Tax Lrnder Section 83 ol the Finance Act, 1994,

"n 
,"o.it u"oinii if,is "r.t"r shall lie before rlrc Tiinunal on pa\mcnl ol l0oo of .the duty

demJri,l"d rrtrerc dutr or drrrr and penall\ ar,, in dispure. ur pcnall\. \\ llcrc fenall j alone ls ln

;li;;1;. it;ii;; rn; ".oiin, ol pie rlepusit pJ\dLlP \\ould he srtl>ject to a ceiling ol Rs' I0

(i)

(ii)

Crores,
tjnder Central Excise and Sen'ice Tax, "Dutv Demancled" sha1l include :

ti) amount d"trlmined undcr Sectiott I I D;
iiir amorrnt of errorleous ( rrl\ ill ( lr dil lcken;
liiir amount Davable uuder Rule 6 of the Cenvat Credit Rules

"-i:ia.a 
irirti".',ti"t Ihe piovistnns ol rhis Se.liorr sltall nol applr lo the sral

tion nnd appeals pentling bclirre anr .rnn( ll.1le rlull)oril\ Prior to the conl l'l ienCeme n I ol

ance (No.2) Act, 2014.
applica
the Fin
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(c) srrld sFfiR d qrfrasr grica :

Revision aooliEation to Government of India:
f€ ]near #r Tdfrqlrr q1t+r ffifua flrrd A. ffrq r.qrd qla uEft+q lq94 ST qrr
35EE +'qEa"q{il+, + 3{d4a-3ltr €fuE. srrtr s{srl. cnft&TuT ird-dd f6r$. fr'ad q*a-q. {rse
fufiq, +n dFn:fr-da *q ar+d, 1r€-d aEi, a$ ffir-Lrtoo1, +t F+-qr arar arfNr I
A rerision aoolication lies Lo rhc Urrdel Secretan. to trrr Covcrnment ol India. Rrrision
Aoolicariorr Uhir- Minisrn oI Frrrancc- DeDdltment oI RcrertLre. ,ith Flot-rr. Jeeran Deeo
B'uildine. Parliamenr SIrier. Ne\\ D.llri I 1000 I. Lrnder Secrron .t5EL. ol rhe CEA lq44 ih
resperr.-of the follou ing c.rsc, governed br [ir-st proviso lo sub seclion {l] oI Section J5B ibid:

qft qrd * Gd arsra ar qrfld i, 
"Er {+flra B;$ pra +) fu-e +rcsra S srsn .'16 }, qrarra

* atrra qr ffi jrq qrlgri qr ft-r fuS"u+ &-JR 4E t (gI ersr aE crlrrn"r & etlra, qr ffi
i.*r rxl t qr srs|[t,r fr pm & q{f6{q + atfld. ffi +rruirp qr filft elET{ {6 d F.rd fi il+-sra
i; qraA frt/
In case of anr Ioss of goods, \,! here the loss occurs in transit from a facton' to a \\,'arehouse or
to anolher ldclon or Trom one r.rarehorrse lo another during the course 6[ processinq o[ lhe
goods in a rvarehouse or in storage rl,hether in a factor_v or in-a rvarehouse

e{rld + dr6{ 86fi {rE( qr et{ *t G-dra w G qre t EGrqiDT fr s{rd 6.4 ?Tra q{ e,,'t dr+

*;dfq rccrd,f* + gie tftde) S a,qd C, at enra * qr6{ 1i6fr n ( dT af{ 4iI Fqtd 6I :s tl
In case of rebate of dutr. of excise on eoocls exl)orted to anv countil, or territon, outside India
of on excisable materidl used in the'rnanufatture of the goods rihich are eiported to any
countn' or territoru- outside tndia.

qfr taqrd ?E 6T errrdra i4.rr kdr srrad * qr6{. Jqrd qT aIaF utt el-a G-qld frqrerfi B r ,

ln case ol q"oods 
"xp'.,rted 

oursirlr' lndja oxl,o.t ,c, Nepal or Bhrrtan. '(itholrl pa\menl o['dul\.

qFf-{d scqr fi 3cqrqd qlo{r fi elrrarm } RT S gq& }rfic i$ irEftq-rr w gs+ EB;d
frer-ral + dtd qrq A rrf t rit te -+nag at ar++al;r.tq) t rqnr fi.a:rfuft-+a 1a 21.

19q8 6T qrr 109 $ rqro B-q-a Sr n€ f,rtu jmcir fqrqrfriir q{ fi drq fr crfud B('rrq tt/
Credir of an\ dut\ allot"d to be uriijzed Io\\ards Da\mcnr of exrise dutr on linal oroducrs
under the niolisions of this Acr or tho Rules made there under s,rch c,rcler is oasseh bv the
Commissioher lAppealsl on or a[ter. the date appuinted urd"r Scr 109 ol the Finance (No.2]
Act l99B

3ct+d rfld_fi 6I d cfaqi qq{ {i€qr trA.B *, cf frr *;fi-q r.qqd ?1ffi (3rqr-fr) A{ar6dr,
2001, t G-qq q + 3rdrtd EfAfa"-. t, fs :nier fi €q.cuT fi 3 ard fi fud 6r arfr qrf6(' 

r

ict-f,d yrt{d * snr {a nrlsr a 3rftfr $rier fr d cftqi mrrd ff arfr aftqr €rq fr t;ffq
icqr( qr6 rfiG-++, 184-4 S! rTr{r 35-EE t a-oa Gnfka lra 6r s+o+:t & urrq t d-r qr
rn-o # cF sdrd 6r rrfr wffv r ,

The above application shall be made in duplirate in Form No. EA 5 as snecihed under Rule.9
o[ Centra] Ei.isp {ADpealsl Rules, 2001 rr'ithin 3 monrhs from lhe dat'e on uhich the order
sgughl lo be appealed ag,ainsl is comrnunicated arrd slrall bc accomDanied br luo conies each
o[ t]re OIO and Order- lh-Appea l. lt should also be ac, ompanied lrr a cuor' of TR.6 Chali;n
evidenr-ing pa) nrenl ut presiiib.d lee as presrribed under Section i5-EE oI CEA, 1q44, under
Ivlajor Head of Account.

q+fterur yi-ca fi fiRr ffiBd htffta qm *I 3rdrq"fr fit arff arfdq r

#ai,gara a6a u+ dr€r rqd qr ss$ 6lr A d FcS 200/- fi e{rdra fu-qr drr' $k qft sdrd
{.Ffr (16 ilre'5q] d ;qlqr E] d Fqt 1000 -/ 6r erftfl;r t+-qr dfr r

The rtrision applir-ation shall lre ar-r.ompanird %r a fec ot Rs. 100, rrhcre the amount
involred in Rupees onc Lac or less and l{s. 1000/- rrhere Ihe am,runt irtrolred is more than
Rupees One Lac.

qfd f,s 3[aqr d *-g ryo rrdlt ar sffrdq, 6 dt rct6 {il r+rlcr *' fil(' 116 an erlrdrd. ]q${d
azr q f5+ drdT .rTfrai fs dzq t efi er, aft fr Agr q6 nrq € ilili a; F! qufurF Jqfrq
rfifu+cuT +t r.o :rfra qr i,fiq {r{dri +t (16 3{riild l+-qr drdr t t 7 t" case, if the order
corers various numbers ol order rn Original, lee for e;rrh O.l.n. s]rorrld be naid in rhe
a{oresaid manner, not rrithstandinR lhe la.J rhat the one oppcal r" rn. Anpettanr Tiibunal'or
the one a_ppli_cation to tllc_Central Govt. As the case mar bel is filler to aroih scriptoria rr,ork if
excising RS. I lakh fer oI Rs. l00r lor each.

q"rrsatfud dqTzrTorq ?F 3rfuF-{r4 1975. + y{ 
^rfr r a 3r4gr[ 4E }naa- (rd €?rrd 3n*r sI

cR w ftJrft-d 6.50 fu 6r --{nqrfrq ?16 lefu-c'.rrn 6f-dr arftal 7 
^

One r-sp1 of applr, arron or O.l.O. ad Ihe case mar be, an.l tlre order ol lhc adiudicatins
aulhorrtt shall bear a.ou11 lce stamn ol Rs. 6.50 a! prescribed ur,rlcr Schedule I iir terms oY
lhe (-ouir Fee Act ,l o75, as amendrd.

fi+r r1a. +-ffq Fqrd 15+ uo 8-ar+t ${ 
"lrq 

-3lerft-fi"T (srd Bfi} G-qFTa-&. 19s2 e EFrd
(rd i#A FdFtrd 4lrfrt +Y €ffi-a 6rA drd fut fr :ltr afl rqra $r+i{F BsT rrar Ft /
Attention i5 also invited to the rules covering these and other related matters contained in the
Customs, Excise and Sen,ice Appellate Tribu"nal (Procedure) nules, fS82.

r.E 3{ffiq wfr-ffi 61 JqT-d ilfu-d F.A t sdRrd aqrq+, Esoa 3lk ildI4dq warrat + frT.
gS'drqt fa:rrai-q dd€qd wu'u,.cbec.gor,. ir.r 6t lu rrri H f I
Igt-lE-"]9.?gn!9, !]ilutlli and_ laresr provisig n s^rela I ing ro ,iilinB o[ appeal. ro rhe hiBher
appnllaleaulnonr\.lne appellanl m^\ relpT lo llte l)eparlmenlal \\rl)sire', rir..r lrer'.gor.irr

(ii)

(ii1)

(iu)

(i)

(")

("i)

(D)

(E)

(F)

(G)
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Appeal No: 42lGDM|2017

Appellant: M/s. Sanghi Industries Ltd - Cement Div - Grinding Unit

4

:: ORDER-IN.APPEAL::

Being aggrieved with the Order-in-Original No. 4 lDy
Commr l2Ol7 (hereinafter referred to .as impugned orderr) passed by

the Assistant Commissioner of Central Excise, Bhuj (hereinafter

referred to *as Lower Adjudicating Authorityr), M/s. Sanghi

Industries Limited, Cement Division, Grinding Unit, Sanghipuram,

Motiber, Taluka: Abdasa, Dist: Kutch has filed present appeal.

2.L The facts leading to present appeal are that during the

course of audit of the records maintained by the appellants by the

department, it was observed that the appeliant had availed CENVAT

credit of Rs. 19,14,094/- on the following invoices issued by M/s. Fun

Holiday Instant Reservations Private Limited, as detailed below:

2.2 Since the above mentioned services did not fall within the

ambit of "input services" as defined under Rule 2(l) of the GENVAT credit
Rules, 2004, therefore it appeared that the appellant has wrongly availed

CENVAT credit of Service Tax paid thereon. Further, it was alleged that
the fact of availment of cENVAT credit was not brought to the notice of

the department and fact was known only at the time of audit, therefore,

Show cause Notice dated 26.02.2016 was issued to the appellant

wherein it was proposed to recover the above irregularly availed CENVAT

credit under Rule 14 of the cENVAT credit Rules, 2oo4 read with
Section 114(4) of the central Excise Act, 1944 and also imposition of
penalties on appellants were proposed.

3, 1 The said Show Cause Notice was adjudicated by the Lower

Adjudicating Authority vide his impugned order wherein he has held that
demand is not time barred since it was brought first time in Final Audit
Report No: H-21ll2Ol4-LS, covering the period from December,2012 to

sl.
No

Period during
which CENVAT
credit availed

Nature of service, as described in the invoice
by the service provider.

Amount
(Rs.)

1 Dec- 12 to Dec- l3 Guests visit to Bangkok, Goa, etc 6,42,6t0I -

2 Jan- 14 to Jan- 15 Guest/dealer trip
Bangkok/ Italy/ Lonawala/ Kerela &
places.

to
Other

I,O4,33s I -

Feb- 15 to July- 15 Guest/dealer's trip to Bangkok / Lonawala
and other places.

3,67 ,t49 I -

Total ) 19 14,094

December, 20 13
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3.2 On the admissibility of the CENVAT credit, the Lower

Adjudicating Authority has held that Travel Agent Services are not

covered under exclusion clause of Rule 2(1) of the CENVAT credit Rules,

2004 since there is no nexus between the process of manufacture and/or
removal of goods and the events were guest of appellant visits Bangkok.

etc. ; that the tour of such dealers does not publicize the final product of

the appellant through advertisement nor does it cause any promotion to

sale of such proouct in as much it has been admitted by the appellant

that such tour is a pre-defined incentive to dearers corresponding to the

quantum of sales undertaken by them; that when sales precedes tour, it
cannot be the case that "sales, get promotion through such "subsequent

to ur".

3.3 Therefore, Lower Adjudicating Authority vide his impugned

order confirmed the demand of wrongly availed CENVAT credit of Rs.

19,14 
'0941 

- under Rule 14 of the CENVAT credit Rures, 2004 read with
Section 11A(4) of the Central Excise Act, 1944 along with interest and

also imposed equivalent penalty on the appellant under Rule 15(2) ibid
read with Section llAC ibid.

4.1 Being aggrieved with the impugned order, the appellant have

preferred present appeal on the grounds that services received by them
are in relation to manufacture and clearance of final products and hence

it is covered under "means" part of definition of "input services"; that
while relying the definition of Rule 2(1) of the CENVAT credit Rules, 2004

the appellant stated that the definition of input sen ice' is broadly in
three parts. First is the means part, second is the inclusive part and
third part covers exclusions; that first of the delinition which is

commonly called 'means' portion would cover every service used directly
or indirectly, in or in relation to manufacture of final products and
clearance of finai products up to the place of removal; that no .guests,

have travelled abroad, but only their dealers who have engaged for sare of
their final products had travefled; that the 'travel agent service,has been
used for travel and stay of their dealers on vacation trips sponsored by
them; that trips are a measure of sales incentive which is essential to
motivate the saies; that hence the service is used in relation to
manufacture of the final products and covered under the .,means, part of
the definition; that they placed reliance on the case laws of Rajasthan

1999 (55) F,LT 444 (SCf, Ahmedabad
1

State Chemical Works
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Electricity Co. Ltd - 2OOg (1581 ELT g (SC), Doypack Systems (pl Ltd
- 1988 (361 ELT 2Ol SC, J. K. Cotton & trIvg. Mills Ltd. - t9g7 lgtl
ELT 34 SC, Union Carbide India Ltd - 1996 (861 ELT 619

4.2 The appellant further contended that second 1eg of the

definition which is commonly called 'includes' portion could be dissected

as:

(a) services used in relation to, modernization, renovation or

repairs of a factory, premises of provider of output service or

an office relating to such factory or premises,

advertisement or sales promotion,

market research

storage up to the place of removal,

procurement of inputs,

accounting, auditing, financing, recruitment and quality

control, coaching and training, computer networking, credit

rating, share registry, and security,

inward transportation of inputs or capital goods and

outward transportation up to the place of removal.

(b)

(c)

(d)

(e)

(f)

4.3

Authority

regards

Dealers'

to the

neither

(s)

ald further stated that the services which are even remotely connected

with manufacturing activity are covered in the second part of the

definition of lnput services'and the categories which are enumerated in

the inclusive part of the definition need not have any nexus with the

manufacture and clearance of the product from the factory and are

specifica-lly included for making them eligible input service; that the

inclusive part of the definition will stand on its own and the variety of

activities such as modernization, renovation or repairs of a factory,

advertisement, market research, accounting, auditing, etc. which have

no direct nexus with manufacture or clearance would still be input
services as said services are specifically inciuded in to the includes part

of the definition; that they placed reriance on the case law of Essar oil
Ltd. - 2016 (4r) STR 3S9 (cuj.) & Uttam Toyota - 2OLt (221 STR 42S
(Tri.-Del).

As

that

holding of the Lower Adjudicating

publicizes the final product of the
assessee through advertisement, nor does it cause any promotion to the
sale of the final product the appellant contended that trips sponsored bv

1{---t-
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them for their dealers is a form of sales incentive which would indirectly

result in higher sales of their final products as the dealers would get

motivated to achieve higher sale targets; that the 'travel agent service, is

used in relation to manufacturing activity only as the said services are

used in connection with providing incentives to their dealers for meeting

/ exceeding their targets.

4.4 The appellants stated that the services have been used for

oflicial purposes and not for personal use and it is a valid input service

and placed reliance on the case laws of Essar Oil - 2OL6 (4fl STR gg9

(Guj), Graphite India Ltd- 2O1S (99) S.T.R. 32O (Tri-Bang), ceneral
Manager, BSNL - 2015 (99) S.T.R 278 (Tri-Det), Innovasynth

Technologies Ltd. - 2O1S (98) STR 1292 (Tri-Mumbai), Vidyut
Metallics Rrt. Ltd. - 2016 {421 STR B2l (Tri.-Mumbaif, Indswift

Laboratories Ltd. - 2015 (98) STR S22 (Tri-Del), Goodluck Steel

Tubes Ltd.- 2013 (32) STR t2O (Tri-Delf, Jindat pipes Ltd. - 2Ot3
(3U STR 588 (Tri-Delf, Emcon Technologies India Rrt. Ltd._ 20tg
(311 STR 441 (Tri-Bang), Cadmach Machinery Co. (pf Ltd - 2O1g (gll
STR 33 (Tri-Ahmdf and Doshion Ltd.- 20tg (g0l STR 24O (Tri-Ahmdf.

4.5 The appellants further submitted that the Lower

Adjudicating Authority has distinguished the above case laws on the

ground that the period in the above cases is pre 01.04.2011; that

impugned services are in relation to manufacture of final products, or are

covered in lncludes' portion; that therefore the decisions are rendered on

the basis of the definition of input service,which remains the same even

after amendment post 01.O4.2071 period.

4.6 The appellants on the points of limitation submitted that the

show cause notice dated 26.02.2016 proposes to deny credit availed

during the period December 2Ol2 tillJu1y 2015; that the onus is on the

Department to prove that they have willfully suppressed facts with an

intent to evade payment of duty; that the department has failed to prove

that they have acted with any mala fide intent; that there is nothing on

record to show the existence of fraud, collusion or suppression of

materials facts or information and placed reliance on the case laws of

Pahwa Chemicals 2OO5 (f89) E.L.T. 257 (S.C.t; that they have been

audited by the service tax authorities time and again and thus all the

activities carried out by them were within the knowledge of the service

,\
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tax authorities and praced reliance on the case 1aw of pragathi concrete
Products Prft. Ltd -2OlS l}22l ELT 819 (SC), Rajkumar f.orge Ltd _

2OlO 12621ELT tSS (Bom), Battiboi & Co. Ltd. - 2OOO lttTl F]LT 460
(Tri.-Bomf, Sipani Fibres Ltd. - 2OOZ l2L2l EiLT 324 (Tri._Bangf; that
since the matter relates to interpretation of the law therefore extended
period cannot be invoked and praced reliance on the case laws of Ispat
Iudustries Ltd. - 2006 (199) ELT SO9 (Tri._Mum), NIRC Ltd. _ 2OOz
(2091 ELT 22 (Tri.-Del.) & Chemicals & Fibres of India Ltd. _ 1988
(33) ELT Sst (Tri.)

4.7 The appellant on the point of interest and penalty submitted
that charging of interest is not proper and legar since the denial of
ctrNVAT credit itself is not sustainable and that they have arso not
contravened any of the provisions of the Rules therefore no penalty is
imposable.

5' The centrar Board of Excise and customs vide Notification
No. 2612O17-Cx(NT) dated 17.tO.2O17 read with Order No. OSl2OlT_
Service Tax, dated 16.1l.2OlZ , has appointed undersrgned as appellate
authority under Section 35 of central Excise Act, 1944 ror the purpose of
passing orders in this appeal.

6. Accordingly, personal hearing in the matter was held on
06.02.2018 which was attended by Ms. priyanka Kalwani, Advocate of
M/s. Lakshmikumaran & Shridharan, Ahmedabad on behalf of the
appellant. during which she made submissions in supporr of their
arguments against impugned order and Show cause Notice and also
submitted copies of the case laws to corroborate their arguments.

Discuss lon and findines:

7. I have gone through the entire case records and the
submissions made orally, in writing as well as through email. I also find
that the appeilant has already reversed an amount of Rs. 1,43,s57/-,
being 7.5o/o of the demand confirmed, in their .ENVAT credit register on
22.04.2017, which stand certilied by the Range Superintendent. Thus, I

find that there is sufficient compriance to requirement of Section 35F(i) of
Central Excise Act, 1944, accordLng, I proceed to decide the appeal on
merits.
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8. I find that main issue to be decided in the present appeal is

whether appellants are entitled for cENVAT credit of Service Tax paid on

the services of rour operator Services .received by them for conducting

trips of their Guest / Dealers or otherwise.

held that since the tour operator services have no nexus

between the process of manufacturing and/or removal of finished goods

therefore it does not fall within "means" part of the definition of "input
service". It has been further held that it does not fa11 even in ,,include"

part of the definition of "input service" because such tour neither
publicizes the final product of the appellant through advertisement nor it
cause promotion of sale of the final products.

9.2 I find that the disputed CENVAT credit has been availed by

the appellant during the period from December,2Ol2 to Ju1y, 2015 and

the definition of "input services", as it stood during the relevant period,

reads as under:

"input seraice" means ang seroice, -

(t) used bg a prouider of output seruice for prouiding an output seruice;
or

tti) used. bu d mrrrtu .ta hether d,trectlu or ind,irectlu. in or
in relation to the

final products up
used in relation to modernisation, renouation or repairs of a factory,
premises of prouider of output seruice or an olfice relating to such
factory or premises, adaertisement or sa les Dromotion market

a)

9.1

order has

(A)

I find that Lower Adjudicating Authority in his impugned

manufacfure of fi.nal products and clearance of
to the place of remoual, and includes seruices

researcl4 storage upto the place of remoual, procurement of inputs,
accounting, auditing, financing, recruitment and. qualitg control,
coaching and training, computer netutorking, credit rating, share
registry, sealilu, business exhibition, legal seruices, irut:ard_
transportation of inputs or capital goods and outward
transportation upto the place of remoual; but exclud_es

seruice portion in the exeantion of a works contract and construction
seruices including seruice listed. under clause (b) of section 66E of the
Finnnce Act (lrcreinafier refened as specified. seruiceil in so far as theg are
used for -

(a) construction or execution of works contract of a building or a ciuil
structure or a part thereof; or

(b) laging of foundation or making of structures for support of capitat
goods,

except for the prouision of one or more of the specifi.ed seruices; or;

seruices prouided bg tuag of renting of a motor uehicLe, in so far as theg
relate to a motor uehicLe which is not a capital good.s; or 

..\

(B)
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seruice cf general insurance business, seruicing, repair and. maintenance ,in so far as theg relate to a motor uehicle wiich is not a capital good.s,
except when used bA -

(a) a manufachrer of a motor uehicle in respect of a motor uehicle
manufachred bg such person ; or

(b) an tnsurance companA in respect of a motor uehicle insured_ or
reinsured bg such person; or

(C) such as those prouded. in relation to outdoor cateing, beautA treatment,
health seruices, cosmetic and plastic surgery, membership of i club, health
and rttness centre, life insurance, health insurance aid.- trauet 

'benefits

ertended to employees on uacation such os Leaue or H6me
Trauel Concession, tuhen such seruices are used. pimailg for personal use
or consumption of any emplogee

9.3 Thus, upon perllsal of the above definition of the input
services, I find it covers services relating to advertisement or sales

promotion. I also hnd that Lower Adjudicating Authority is also in
agreement. However, he is of view that dealer tour services cannot be

equated with services in relation to advertisement and sales promotion

activity. Therefore, on this ground the CENVAT has been denied.

9.4 I find that appeliant has contended that they had sponsored

vacation trips for their dealers, which is type of sales incentive to

motivate the sales force. I find that dearers are primarily engaged in sares

promotion of the goods manufactured by them. Thus, I find that a
vacation trip of dealers sponsored by appellant is in relation to sales

promotion activiry. Thus it falls within four squares of valid "input
services".

1O.l I llnd that the appellant has relied upon various case laws

however the Lower Adjudicating Authority has held that they are not

applicable since they have been issued with reference to definition of

"input services", as it stood prior to 01 .04.2011 . I find that the earlier

definition reads as under:

(t) "input seruice' means anA seruice,-

(, userl by a provider of trtxable seruice for prouiding an output seruice; or

(i, used bg the manufacturer, uhether directly or indirecttg, in or in relation to
the manufacture of finnl products and cleqrance of finit products, upto the
place of remoual,

and includes serutces used in relation to setting up, modernization, renouation or
repairs of a factory, premises of prouider of ouipuT seruice or an offce relating to
such fadory or premises, adaertisement rr .ales promotlort, mirket reseaich,
storage upto the place of remoual, procurement of inputs, actiuities relating to
business, suc_h as accounting, auditing, financing, recntitment and quality conirol,
coaching and training, computer netuLorking, credit rating, share'regiitry, ani
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secuitg, inuard tronsportation of inputs or capital good.s and. outluard
transportaion upto the place of remoual...

Lo'z I find that earlier definition of "input services" arso covered

"advertisement and sales promotion" services. Thus, there is no change
in the old and new definition, as far as services of advertisement and
sales promotion are concerned.

1O.3 I {lnd that the tour operator services received by the
appellant are in relation to sales promotion of their final product. Thus
the services are in relation to manufacture and clearance of final
product Thus, I find that appellant has correctly placed reliance on the
case law of Essar Oil Limited - 2Ot6 (4f l S.T.R. 389 (Gujt, Jindal
Pipes Limited - 20rg (gf ) STR S88 (Trit, Doshion Limited _ 2O1O (gO)

srR 24o (Tri. Ahmdf, EXL service.com India private Limited - 2f.16
(431 STR 294 lTti. All.), Vidyut Metaltics private Limited _ 2OL6 l42l
STR 321 (Tri.f and Steadman pharmaceuticals (pf Limited. Thus, I
hold that CENVAT credit of tour operator services for deaier,s trip is
admissible.

11. However, I find from the description of the services appearing
in invoices, as per show cause Notice, that some are related to "Guest,.
The appellant has on record placed a copy of Invoice No. 7 dated

22'05.2013 of M/s. Fun Holidays Instant Reservations private Limited
for dealers trip to Lonavala which includes the cENVAT credit of Rs.

1 ,34,214 I - except this no other supporting documents have been
produced from which it can be conclusively held that the persons who

have been taken on the trip by the appellants are clealers. Thus, in
absence of all documents it is not possibre for me to decide the exact
quantum of CENVAT credit admissible.

12. Therefore, to meet the ends of justice I find that it is
necessary to remand back the matter to Lower Adjudicating Authority
with direction to the appellant to produce the documents to the

satisfaction of the Lower Adjudicating Authority in respect of bifurcation
of the amount of Service Tax pertaining to expenses incurred by them on
Guests and on Dealers, for determining the quantum of eligible CENVAT

credit within one month, from the date of receipt of this order. Upon
receipt of the documents, the Lower Adjudicating Authority will decide
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the quantum of the amount of GENVAT credit admissible or otherwise

after following the principles of natural justice.

13. In holding this, I also rely upon the case law of Honda Seil
Power Products Ltd.- 20rc @e7l ELT g5g (Tri. Del.) wherein a similar
view has been taken as regard inherent power of the appeiiate authority
to remit back the matters under the provisions of Section 35A(3) of the
Central Excise Act, 1944. Further, Hon'ble Gujarat High Court, in Tax
Appeal No' 276 of 2or4, in the case of Associated Hotels Ltd. has herd
that even after amendment in Section 35A ibid after 10_05_20 1 1 ,

Commissioner of Central Excise would retain the powers of remand.

14, Accordingly, without expressing any opinion on quantum of
admissible CENVAT credit the appeal of the Appellant is disposed by way
of remand to the Lower Adjudicating Authority to decide the quantum of
the amount of GENVAT credit admissibre or otherwise after folrowing the
principal of natural justice.

/ /- --.,F.N.V.2l42lGDM|2Ot7
Place: Rajkot.

Dated: 27.O2.2Ot8
(LALTT PRASAD)

COMMISSIONER, CGST & CEX, RAJKOT/
COMMISSIONER (APPEALS-III),

CGST & CEX, RAJKOT

By Speed Post
To,

M/s. Sanghi Iudustries Limited, Cement Divisioa, Grinding Unit,Sanghipuram, Motiber, Taluka: Abdasa, Dist: Kutch
Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad
Zone, Ahmedabad.

2l The Commissioner, GST & Central Excise, Kutch.3) The Commissioner, GST & Central Excise, Rajkot.4) The.\ssrstant Commissioner, GST & CEX, Bhuj.5) Guard file.


