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$RI"w-dr +isqr l€,rre Bar6 (&r.dT) . .i.+'-r.ile/.io Qorir.+ ETq qt dt Jifh{ ndlr g ,

rE q_dFF .&.('g-r"rb/.,,. r r+ a1qru fr l"ru., ,ff dfud eNn( ,3rRFkr , a,-fiq 6€( q?i t-Er 6{

$tr *qra Lr6 ,{ril+tc *t B.a sftl'Bq-q tqqu frr qrrr z.r& tqyu :hfi-q rdrrq tt+ :rEffta+ ,

* 3ia?fd c$ 1,, ?rRrSI ,r* affi fr F<* fr sfl-ear crftd 6{i fi 5*q t $tra crftqrt * Fc

fr fA.o-o-d fr_qr rrqr t.

In pursuance to Board's Notification No. 26lZOl7-C.Ex. (NT) dated 17.10.217 read
with Board's Order No. 05/2017-ST dated 16.11.2017, Shn Lalit Prasad, Commissioner,
Central Goods and Service Tax & Centra.l Excise, Rajkot has beeu appointed as Appellate
Authority for the purpose o[ passing orders in respect of appeals hled under Section 35 of
Central Excise Act, 1944 and Section 85 of the Finance Act, 1994.
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3rr{ 3{r -$rd/ s{f,d xElfd/ 3cEffld/ {GI{r6 flqfd, fi-dq-Lqr{ sl6/ Q-il6f, {Tilm)-c / JTTI;|JR

/ 4nftn+t ndT{i rq{frfud arfl'ry ralr t q*a: 7

Arising out of above mentioned OIO issued by Additional/Joint/ Deputy/Assistant
Commissioner, Central Excise / Service Ttu\, Rajkot / Jamnagar / Gandhidham :

gffi 6E cffi 6r arq (td .ran /Name & Address oI the Appellants & Respondenr :

M/s N,B. Security Service,, Plot No. 46, Geeta Society,,Ward - 9lB,
Bharatnagar,,Gandhidham - Kutch,

Fs 3rTe?(3lfrfl + 6qEd 6t+ "qed MdBa aft& d' :ftr+o crffi t vrfuaqur 5 €qqT

3rffr qTq{ fi ssqn f,|/
An1l pe-rqgn agqrieved by this Order-in-Appeal may file an appeal to the appropriate authortty
m the lollowrnq wav.

fiqr sr.6 ,#fi-q giqr srG6 w t-qt6T Jfifiq ;qqfu+-<tt fr cF $Sf,, +drq tacr ?16
Jrfufria.1944 6I trRr"35B t na-,td at Faca sF)frqq, tgg+ 6r trrr s6 t tii+r'rd

ffifua srr6 fiI dr srfr t tl
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944

/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

a:ftowr qais-fl t rryFtra srfr Hrff-A {laT ere{6.. #dtq :.qra ?to.F trd $dr+-{ 3Jffi'q
;iqrqrfr-c{fr fi Es}q fi-6, a-€ edT+ d 2, J{R"+.t{a', il$ fr,.fl, 6t Sl"arff EGs u
The special bench of Customs, Excise & Sen-ice Tax Appellate 'lribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.

Jct+d cnFdd t(a) d a6nr rEI 3rfdl *'rrarqr ?)s srfi 3Jq'd qftsl sfffi, *;ffq r.qz ?t6 t'd
€-dr6{ Jr.fteq' ;qrqTfuflrr (ffiF-c) fi cfiilq etfrq *fu-6T, , eF+fiq" dil, e-6ar& raa- :redr
ir6a-drG 3r."is 6t fiI aTfi qrfdq tt i

To the West regional bench olCustoms. pxcisc& $eryr,c.e.IaT Appellatp Tribunal (CESTAT) at,
2n(r Floor, Bhaiimali Bhawal, Asarwa Ahmedabad-3800 I6 in i:ase ofappea)s other than as
mentioned in para- I {a) above

(A)

(i)

;gsq6 1sfiq1 rr rrfrq,fi:fiq (q lti t-4r 6-{ 3It{ Tflr( Qr6'::

O/O THE COMMISSIONER (APPEALS), CENTRAL GST & EXCISE,

qG-ftq ilfr, * tt ff tEEr / 2'd Floor, GST Bhavan,

ts r't$ ft4 1t5, / Race Course Ring Road,

iRa kot - 160

Email: cexa mail,comealsra kot

Tele Fax No. 0281 - 247795212441142

Cffi:}

(il)



(iii)

(B)

(i)

(ir)

yffi'q;qrqrfr"firr h rrqaT Jrqtil urqa +-l-i.h Fv +4q 3Eqr( qr*F (gtrfl frTqr+&,-:Jl,t B-+q o h rrddtd ftrfft-d E't'art iq* ae-e +i il{ cFqt * q$ ffi or# orftc'- i"i-A t
o,,q $ rq y6 cfr + snr, a6r rcqrq gffi ffr eia ,drnfr ffI 4i4 3lt{ rrrFrr ,!sT #,'$qq sgq qT 3{-$ 6rr, s anr sq(r qr 50 tro w(' FrrF 3{rrdr s0 FIrs $q(r + 3rftd H i *r,
1,000/- $qt, 5.000/- _tqt 3Terdr 10,000/- {q+ 6r FqiRd arrT af6 6T qfr €-d-.d +tr 

'airitra
am6r eiam.a,..,ueifua sqdrq;qqrfu'+rq 6r erlgr + s6r-d6 {trJFdr + arq t A.O rt
srdrsd?6 srd fi il6 rqm orfr tglB? frfi Frqd rdr{r F6qr ilrdr qrBq r ffi'd sFE 6I fiq?fid.*f t,sq.e[sr fr 6td.r qrfr('il-6T {irift]-d 3rqdt;qrqTtu-6{"r #rinsr'Rri f i-pr71jt3iid|i
(Fe Jrr3T) t. l.ilq 3nicr-q{ t grr sool- rc(' 6l Rqlftfl ?16 s;fi rtar drm rt'
The appeal to the Appellate Tribunal shall be filed in quadruplicate in form trA-3 / asprescribed under Rut'e'6 0f central Excisc (,qppea-ii Rrjlbsl"zTo i'dir"d'"triit 'di"i"ili"-"r'"tEj
asainst one which at teasr ,strould. be acc'oin 

-piniea- -6j,- 'a-fe;' #'Rs:"[,bo'fil:'hil36b'07"-]
BF.I0.000/.- where gpgunt of duty d,emanQ /inr?resi/ pefraltv i iituna il uii6"5't-ai.ISL" r"JU Lac and aoove 5u Lac respectrvely ln the lorm of crossEd bank drall in favoui ofAsst.
Registrar of branch of any. nominared'pu btic iect<ji uinti oTltre iTi'ii wtieie'tt^J il;;ti;i;;n
nomlnareo puDrrc-sector bank ol lhe place where the bench-of the Tribunal is situatFd.
Apphcalron made lor grant ol stav shall be accomDanied bv a fee of Rs- 5OO/-yqldfq ilrqrftIsTq fi {rrGr 3TqIfr, 1-diiT 3frt}fa-{rq, 1994 +I qr{r 86(1i fi 3rd,Id S-dr6{
ffi, 1994. + G-++ g11y t a-ca Fqtfi-a !rq;r s.r.-s fr an cffi fr Si ar si;2fi rrE rs&.
srr B€ vrht * ft-tg 3rqrd EI rrfr d, I€-fi cft srer d-{id-rd 6t (rdfr t rr+ cft rqrFrd
6i-ff qrRg tih' $-dfr fr rfl. t +'a r'* cfr t +rnr, 16 t-dr-6{ 6I im ,qrs 6r aftr 3it{ d-rnqr
4-qr {4Idr, scq 5 drg fl rtrt fr+t, 5 dIEr tc(r qI 50 dr€I sqq d6 :rrm 50 ars w(' t
3Tfu6-t dt frTRr: 1,000/- sqt, 5,000/- [qt 3{prdr 10,000/- str4 mr Fqifua rqr trffi frr cft
€a-ra +tt Gtttift-a r5c+'6r trdrfr, {icifr'd sq-eq ;qTslfuflnr 8r lnrsr + F6r{r6"{kER fi
arq t ffi efr qr6ffid6 fi{ + d'6 rom arfr ffi-d d'fi gFrc d-d(r fuqT alar srGq r {i.ift-d
SFrc ;Fr erd?rFr, d-+ 6t rg enur fr il;r ilftT u-dr {iiifr-d :tffiq;qrqrfu-fllT 6t sm{r Rrd H r

erra yrdqr 1rt fi"$ t R(' 3{ri{fr-En * €Fr 500/- w('6r frqiftd erffi sff rrar fm tt

The appeal under sub section {1) of Section 86 of the Finance Act. 1994. to the ADDellate
Tribun6l Shall be fiied in quadru'plicate in Form S.T.5 as prescribed undei Rule 9tl)'oI the
Service Tax Rules, 1994, ahd Sha'll be accomoanied bv a cbnv of the order aonealed hsainst
{one of which shall be cbrtified copv) and should be "accomdanied bv a fees'of Rs. ID00/.
yihe_re the amount of service tax &'iiiterest demanded & pena'lry levied of Rs. 5 Lakhs or les's,
Rs.5000/ where the amount of service tax & interest deman"ded & penalw leyied is more
than nve lakhs but not exceedinq Rs. Fi[tv Lakhs. Rs. 10.000/- where'lhe a"mount of service
tax & interest demanded & penlltv levied rs moie than lifrv Lakhs ruoees. in the form of
crossed bank draft in lavoui of the Assistant Resistrar of the bench 6f nominated Public
Sector Bank of the place where the bench o[ Tribunal is situated. / Application made for
grant of stay shall bdaccompanied bv a fee of Rs.500/-.

fr-.a $Efrq-q, 1994 fir trrr 86 6I iq-truBTt (2) a.i (2A) + 3ia?td er$ 61 rfr a+f,, t-dr6{
ffi, 1994, * E-{s 9(2) (rd 9(2A) fi rra frqttra crrd s.T.-7 d.ffr ar fiinf !d Eqh onr
3lq--+?T, +ffq scqr( lrc4' 3l?:lclr 3Ir{FkI ($frfr), adq sacr{ arffi fsr{r crfrd $rhr & cfrqi
silrd 6'{ (rdfr t (rfi qfa q-flfi-d dfr qrfrq) *lr w 

"r+a 
ildRr [rdrqi6 Jnzrrd 3r?rdr 3qqrd,

i;f,rq r.qrs rrffi/ Q-dFF{, 6i Jfifrq ;erqrfuswT +i 3Tfr-{d ag 6-5i +r frfir -i Erd :rThi ffr
cfr st sRr e dd.rd 6{fr ildt I /
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Sewice Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner,
Central Excise (Appeals) (one of which shall be a certihed copy) and copy of the order passed
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Ta-x to file the appeal before the Appellate Tribunal.

dtar eis, a-ffq 5.qr{ lra t.i frdr6{ rfiftq fifu+-{ur (M) A cft 3lftt + 4ITn fr adlq
rcqrq sf6 $frF'+a. 1944 6r tlr{r 35qs + 3ia"td, df ff ffiq 3rfufr'q-q", 1994 6r ur{r 83 +
iiilrtd 

-trdT+T at afi mq Sl 4S t, is 3nhr fi cft gffiq fiE'-'6{oT fr 3{qrf, +-{i {r}Er rf,rr{
rfffi'/t-dr 6-{ lrr4 t rohrn (rov"), srq qr4 v-d' qq'rar ffi t, qT 

Eqt-dT, a-u +"s r+*t
*orea t, ifi sr4irEr F+-qr srq, eird t+ ig trrr fi fua sqr lfi frri Erh *ma tq {Tftt E-s

+ils s'qt' t yff+ a dr
iffiq 3cqr rfF6 (rE t-dFF{ S 3rdrta "ar?T ffiv 4q er6' fr ft-a lnfta t

{i) trRr rr * t fua r-+-q

(ii) €;rid ;a-qr ff fr 4t rmliT Trfa}

(iii) Qaic +rTr 1:ffi & ft{q 6 + 3ia-,td }q r+q
- qrrff {6 fr fs trRr S qrfirl4 ffi{ (s. z) vfuft-cq 2014 +. 3mi?T t Td ffi 3{qr$q
qrffi e nat n-rnr.t-a errra :rS t'd 3rfifr +t ar=1 a-$i iltU

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against lhis order shall lie before the Tribunal on payment of lO% of the duty
demalded where duty or duty and penalty are in dispute, or penalty, where penalty alone rs rn
dispute, provided the amount of pre deposit payable would be subject to a ceiling of Rs. 10
Crores,

Under Central Excise and Service Tax, "Dutv Demanded' shall include :

(i) amount determined under Section I I D;
(ii) amount of erroneous Cenvat Credit taken;
(iiil amount payable under Rule 6 ofthe Cenvat Credit Rules

provided further that the provisions of this Seclion shall not apply to the stay
applicatfon and appeals pending before any appellate authoriw prior lo lhe commencement of
the Finance (No.2) Act,2014.
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{ct flRa' $FFR +l q-aftrsr 3lrifrd :' 
Revision aooli6ation to Government oflndia:
fs rrhr 6r c;rftaTq qrfofir GrE'frfud ql4d 4., i,fis rcqra ?Iffi xfufr{,T 1994 fiT ilRr
35EE, +'q?rstrro+ + 3rdil-d rar sfuE, srnd F[6R, qfrtsrq 3aA-{d i+E, fa?d a4-64. n51g
hsr?T, d?fr dBd:fr-f,d frc ffid, ,HF( aral, +$ I2r-fr-r rtoor, 61 f+ar srar arftqr I
A revision application lies to lhe Under Secretan. to the Covcrnmenl of lndia Revision
Aoolication Uhit- Ministn oI Frnancc. Deoartment o[ Retenue- 4th Floor- .]eevan Deeo
BLildins, Parliamenl Stret l, Nerl Drlhi | 10001, under Section 35EE of thr- CEA 1944 iir
respectbf the follorr irrg case. governed br first proliso to sub-scctlon ll) of Section 35B ibrd:

,,. qft aTd fi ffi a6{nd +'Erffd i. il6r d+srfr ffi qra d Gffi orruri S BrgR 116 t qrcrqa
r" t 4t{ra qr fufr irq +ltsra qr ful FrS"r+ s.sR 4E i {€t srsR a cr{rr+H t afira, qr ffi

sBR 116 fr qr erEnrrr d qra * rss{q + at{Ta. fufr'+nfra ql fr$ ersR ,lF } ars * rosra
* rra* au
ln case of an\ loss ol goods, uhere lhe loss occurs in transit from a facton [o a \\archouse or
lo another faclon orTrom one u'archouse lu anolher during the ( ourse bf processing o[ the
goods in a rvarehouse or in storagc rvhether in a facton'or in'A u-arehouse

(ii) s{rrd + drfl{ ififf {rr( qr et +t ffia w G qre t EFralrlr * c--{f,d +u* qrd q{ e{t r€
#fiq rcqn ef6 e grc (ftdo fi qrr& *, fr a+rra t qrfl f*-{fr {T*f ,ir qf{ d ffia' * * tl

In case ofrebate of.lul\ ol excisr on p.oods exporled lo an\'(ollntn or t(rriton outside lndia
of otr excisable materidl -used..in the'maltrrlatture o[ the goods rihich are ekported to anr
countn' or territon outside India.

(iir) qft r.srE ar6 6r sr4trrr fu\'BdT e{rrd t qrfl, iqre qr *Fra +} am fua B-qrurqr tt /
In case of g"oods cxp'orted outside India erpori to Nepal or Bhrtr.r, rvithout payment of dritv.

{iv} qBft'u-a r.ve * r.qrea ?F * s.?rard + fa\'' d rqA ar*-e fe yfuF'q-s r.o 5+h frEa
frqtrraf +.r{.I ql;q a ,r$ t ritt td.marr;} yrqro"t;ma) t'-drc fi.a:rfufrqs (a Z),
l99s SI qRr 109 * rqm F-+a 8r 7IS aTfi€ :rer+r ffifu q{ qr ;rd Ji crftd fu-(' Ir tt/
Credil ol'any duty allorved to be utilizcd touards oavment of ext:ise dut\ on final oroducls
under the piovisions of this Acl or the Rules made lhere under srrch orrler is nassed br the

k-FIfij6t.n"r 
(Appealsl on or after. thr datc appointed under Ser. 109 of rhe Finance (No.2l

(") jctmd 3{ri{d 6r at cFqi cqr.ssfl EA 8 ;i, at fi }iffiq racrcd 116 (}rfr.O ft-{gtrfr,
200r, t G-+q g t 3td?k fdfrft"E t, fs sr&r t €nqur t g qr6 + fud ffr ;rfi EGu i

rqimd 3{rf{d t snr {c yrlsr a x+d }nee' fi d s.fr'ql {drf, *r arfr qrts('r €rrr A +-A-q
Jiqr( 116 yfrftuq 1944 fir qra 35-F.E * (r{d Errtft-d ?fe, e .}rdrq?fr fi snq fi dh c{
rn b ff' cfr ddrd fiI srff arf6a r 7

The-above qpplication shall bc made in rluplicale ir: Form No. EA-8 as snecifierl und:r Rule- 9
ul L'entral. tsxclse (Appeals) Rules. 2001 within 3 monlhs from rhc dar'e on rvhich the order
squghl to be apnealed aRainst is ( ommur)icalcd arrd shall be accorunanied br tuo conies each
ol the OIO and Order-ln-Appcal. It should also lr accompanied b\ a conr'o[ TR-6 Challan
er idencing pal mcnr of presbiibed fee as prescribed undcr Seclion .]5 ED o[ CEA, 1o4+, 

'unO?r

Major Head of Account.

("i) 
:il_Ar.rur 

gTidd fi nrrr F.FRfud Fuifta rpa Sr trdrq"fr *r arff ari5v r

JrO ge.a {6rI (16 c{ru Fq} qr IgS 6-fi fr a sqa 2oo I . 6t ararara' F+-fl JR' 3lt{ qft sdrd
{dFrr (16 arg sq} t 

"oET 6 a} tqi to0o -/ iFr srrkrrn m-qr ilfr r

The . rer.ision applicqtion. slrall -bc accomparried 'lr a ti.e of Rs. 200/ \r'here thc amount
rnvolvcd tn Rupces Onc Lac or less anrl Rs. 10007'. \\.here the dmount lnvolved is more than
Rupees One Lac.

{Dl qtr fq 3necr e aS rya yrlqt 6T {rrr&r I a] rc-s6 rya .lri?rr * fil(' cr6 mT sraTata. jq{ad
d?T fr F+-qr ilaT Erftti is azq + SJ oq sfi 6 RET .ia +r{ t r+* # fr\' qqfuifr 3rmihq
a-qlBm{ur +} q+ srtra qr +iftq q-c6rc 6) a-6 $rild fu-qr srdr H t / In case. rr the order
covers rarious numbers -of ordcr in original, fee lor each o.l.o. should l,rc naid in the
aloresaid manner. not rvithslanrling Ihc facl rhar rhe one ippeal io-rhe-Arju"tl"nt fri6unat oi
lhe one annlr.alron ro I h-e ('ent^ral Go\1. As lhe casc ma.r be. is filled to avoiii sr.riploria rr.ork if
excising Rsi. llakh fee ol Rs. t0O/ toreach. - ---

{Et q"irs?ilfua ;srrrTorzr efe. iifuG-da 1975, + s1rfi r t rl;IffR {d }ndrr ud €errrd 3rletr &
cft ql Bslttd 6.50 +d 6r;qrqrcrq er6 fcf+z"dn ++ ffil /' 

-

One copt of application or O.l.(). ad the "ase m"rl b", anrt ih,. order of the ad116i.u,1r,n
d.uthorif]' slrall.bcar a_courr tec slamp t)l Rs. 6.50 irS prescribe( under Schid uli- t'i6-l erm j o?
lhe Lourl l"ee Act.l9 /5. as amen(led.

{F, fiqt tf+. @o r,qrc alffi \rd sdrRt' JTqtdrq anqrE-+tur (6rq Bfu) fr:qerrft. 19s2 d. dE-a
rE rrt riERra ql{di +Y €FffF-d 6{a drJ fut fr rlk efi rqra 3lr+it-d r+-qT drar tr /Attention i! also invitqd to the rulcs cov-ering these and other related matters contained'in theCustoms, Excise and Service Appellate Tribriial (procedurel-Rulea;-196r ---- - --.."
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:: ORDER-IN-APPEAL::

Being aggrieved with Order-in-Original No. 17 lJCl2O16

dated 27.09.2016 (hereinafter referred to as "impugned order")

passed by the Joint Commissioner, Central Excise & Service Tax, Kutch

Commissionerate, Gandhidham (hereinafter referred to as *the Lower

Adjudicating Authority'f, M/s. N. B. Security Senrices, Plot No: 46,

Geeta Society, Ward 98, Gandhidham (hereinafter referred to as 'the

appellants"f have Iiled the present appeal.

2.1 Issue in brief is that on the basis of intelligence collected it

was found that the appellant, who are registered as providers of various

taxable services under the Finance Act, 1994 and the rules made

thereunder, were providing the taxable services to their various

customers, but were not paying the correct Service Tax to the

government exchequer. Therefore, inquiry was initiated, which

culminated into issuance of Show Cause Notice No. V. ST/AR-

IlGDM|T4lADC|2OIS dated 20.04.2015 wherein it was proposed to

recover short-paid Service Tax for the period from October, 2OO9 to

March, 2Ol4 lrorn the appellant under proviso to Section 73(1) of the

Finance Acl, 1994 along with interest. Also penalties under Section 70,

76, 77 and 78 ibid were proposed to be imposed.

2.2 The said Show Cause Notice dated 2O.O4.2O15 was

adjudicated by the Lower Adjudicating Authority vide his impugned order

wherein he confirmed the demand of Service Tax of Rs. 18,41,438/-

along with interest, imposed equivaient penalty of Rs. 18,41,438/- under

Section 78 of the Finance Act, 1994 apart from imposing penalty under

Section 70 &, 77 ibid. However, no penalty under Section 76 ibid was

imposed.

3. Being aggrieved with the impugned order, the appellant have

preferred the present appeal, along with application seeking condonation

of delay, wherein they stated that the value of taxable services has been

reflected in their books of account, duly auditecl by independent auditor;

that financial year wise outstanding Service Tax liability was also shown;

that due to financial crunch they could not discharge their Service Tax

liability; thus there was no suppression of facts; that short payment of

#v
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Service Tax of Rs. 18,41,438/- has been wrongly arrived since in the

Financial Year 2010-11 and 2011-12 th,e demand has been raised by

considering the income booked under Form 26A5 instead of considering

the income booked under audited books of accounts.

4. The Centrai Board of Excise and Customs vide Notification

No. 26l2Ol7-Cx(NT) dated 17.10.2017 read with Order No. 05/2017-

Service Tax, dated 16.).1.2017, has appointed underslgned as appellate

authority under Section 35 of Central Excise Act, 1944 for the purpose of

passing orders in this appeal.

5. Accordingly, personal hearing in the matter was held on

01.02.20i8 which was attended by Shri Nirav Patel, Chartered

Accountant on behalf of the appellant who made additional submission,

which were taken on records.

6. In their additional submissions, liled during personal

hearing, the appellant while carrying forward the argument of non

invocation of extended period, on the grounds that the said outstanding

Service Tax was being reflected in their books of account, placed reliance

on the case 1aw of Punjab Laminates (Pf Limited - 2o,06 (51 STT 432

(SCf and other Supreme Court's judgment in the case of Rajasthan

Spinning & Weaving Mills, Pepsi Foods Limited, Indian Aluminum

Company Limited and contended that presence of mens rea is

absolutely necessary ingredient lor imposing penalty under Section 78 of

the Finance Act, L994 and that they were trying of pay the Service Tax as

and when they could manage the funds. Therefore they requested to set

aside the penalty under Section 78 ibid.

7,1 Subsequently, Shri Nirav Patel, Chartered Accountant and

Authorized Representative of the appellant, vide his email dated

06.02.2078 filed further submissions wherein he stated that since the

Service Tax has been demanded on the basis of amounts reflected in

Form 264.3 for the Flnancial Years 2009-10 and 2011-12 which is

inclusive of Service Tax and the same is liable to be deducted for arriving

at the Service Tax liability; they provided the following tabulation:
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F.Y.

Service
Value as
per books
of Account

Rate of
SI

ST

Payable
Total Bill
Value

Service
value as
per
department

Diff

(a) (b) (cl={a)*(b) (d) (e) (fl=(e)-(dl

2009-
10 7 ,t2t,461 10.30% 733,5 10 7 ,854 ,971 7 ,482,843 (372,124],

201t-
12 14,275,257 10.30% 1,470,35 1 15,745,608 16,552,9 i5 807 ,307

7.2 They submitted that in the case of F.Y. 2009-10 negative

difference of Rs. (3,72,128) reflects on account of bills raised but not

reflected in 26A5 which shows that they have offered income even

though same is not reflected in 26A3 and also raised service tax liability

on the same; that in the F.Y. 2Ol1-12 there is positive difference of Rs.

8,07,307 l- in case of Regen Powertech Private Limited who has booked

its expenditure in F.Y. 2O1,1-12 even though bilts of 8,00,000/- is raised

in succeeding financial year; that therelore they requested to reduce

service tax liability in the above referred financial years.

7 ,3 Shri Nirav Pate1, Chartered Accountant and Authorized

Representative of the appellant vide his email dated 16.02.2018 while

referring to earlier email date 06.02.2018 stated that there was a

typographical error in the table as they have mentioned F. Y. 2OO9-10

instead of F. Y. 20I0-11.

Discussion and findinEs:

8. I have gone through the entire case records and the

submissions made ora11y, in writing as well as through email. I find that

impugned order dated 27 .O9 .2016 was served on the appellant on

05.10.2016 whereas they have iiied appeal on 03.01.2017 thus delayed

by 30 days. The appellant have sought the condonation of delay on the

grounds that the appeal was required to be filed at Ahmedabad and as

they are from Gandhidham therefore they were searching some

professional based at Ahmedabad who can handle the matter. I find that

they have made out genuine case for condonation of de1ay, therefore in

exercise of powers vested in me vide proviso to Section 35 of the central
Excise Act, 1944, made applicable in Service Tax matters vide section g3

of the Finance Act, 1994, I condone the delay of 30 days.

9. I also find that the appellant has already deposited an

amount of Rs. 2,50,000/ -during investigations, which have been

f)
b
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appropriated in the impugned order, therefore the same is in excess of

mandatory 7 .SYo of the duty. Thus I lind that there is sufficient

compliance to requirement of Section 35F(i) of Central Excise Act, 1944,

made applicabie in Service Tax matters vide Section 83 of the Finance

Act, 1994. Therefore, I proceed to decide the appeal on merits.

10. I find that appellant have agitated only imposition of penalty

under Section 78 of the Finance Act, 1994 and the quantilication of

demand of Service Tax for the Financial Year 2010- 11 &' 2oll-12.

11,1 On the point of imposition of penalty under Section 78 of the

Finance Act, 1994, the appeliant have contended that since the amount

of Service Tax was shown in their Balance Sheet therefore, there is no

suppression of facts and hence no penalty is imposable. I find that

appellant are registered as providers of taxable service for which they

have registered themselves and have also undertook to abide by the

provisions of the Finance Act, 1994 and the rules made thereunder. I

find that Section 68 ibid clearly lays down onus on the appellant to pay

the Service Tax at the rates and the period as may be prescribed. Rule 6

of Service Tax Rules, 1994 stipulates the frequency of payment of Service

Tax. Rule 7 ibid strptlates the filing of return in the prescribed form.

However, I find that the Noticee had neither deposited the due Service

Tax in the manner prescribed in the statue nor they have filed ST-3

returns.

'1,1.2 Thus, merely mentioning the amount in the Balance Sheet

and not intimating in any form as prescribed to the department, cannot

absolve the appellant from the liability cast upon them in the Finance

Act, 1994 and the Service Tax Rules, 1994. Thus, this act is nothing but

willful suppression of facts and is in contravention of the provisions of

the Finance Act, 1994 and Service Tax Ru1es, 1994. Therefore, I find that

provision for demand under extended period is available in this case.

Thus, all necessary ingredients required for extended limitation is clearly

applicable in the case.

11.3 I find that once extended period has been rightly invoked

there is no escape for the appellant from the penalty under Section 78 of



'?q
Appeal No: 3 I GDM 12017

Appellant: M/s. N. B. Security Services, Gandhidham.

8

the Finance Act, 1994. Therefore, I find no merit in the argument put

forth by the appellant and hold that penalty is imposable on the

appellants under the provisions of Section 78 ibid.

12. I find that another set of contention put forth by the

appellant is that demand figures for the Financiai Years 2010- I 1 &

2011-12 needs revision on the grounds that they are based on llgures of

Porm 26A5 which includes Service Tax component. Thus, cum-tax

benefit be allowed to them. However, I find that except making this

statement the appellant has not placed on records any evidence to prove

that the receipts, received by them as reflected in Form 26A5, is inclusive

of Service Tax. Thus, I find that cum tax benefit is not extendable in

absence of any documentary evidence showing that the amount received

is of inclusive of Service Tax. I find that my views are well supported by

the decision of the Tribunal in the case of Rudra Galaxy Channel

Limited - 2OLS (38) S. T. R. 445 (Tri. Mum) wherein the ratio laid

down by Apex Court in the case of Amrit Agro Industries Limited -
2OOZ l2l0l ELT 183 (S.C.f has been fo11ou,ed.

13. Accordingly, I find no reason to interfere with the impugned

order and accordingly the appeal filed by the appellant is rejected in toto.

,
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' 1v*tr pRAsADl
F. N. V.2/3/GDMl2Ot7
Place: Rajkot.

Dated: Lt.o2.2ot1

By Speed Post
To,

M/s. N. B. Security Services,
Plot No: 46, Geeta Society,
Ward No: 9/B,
Bharatnagar,
Gandhidham 37O 2Ol

Copy to:
1)

a/

COMMISSIONER, CGST & CEX, RAJKOTi
COMMISSIONER (APPEALS-III),

CGST & CEX, RAJKOT

2
.f

4

The Chief Commissioner, GST & Central Excise, Ahmedabad
Zone, Ahmedabad.
The Commissioner, GST & Central Excise, Kutch.
The Commissioner, GST & Central Excise, Rajkot.
The Assistant Commissioner, GST & Central Excise, Division:
Gandhidham Urban.
Guard File.s)


