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Passed by Shri Lalit Prasad, Commissioner, Central Goods and Service Tax & Central
Excise, Rajkot

T FEAT et BT (AT I3 Faety te JeteF FO OF @ MR AR §
te fEarn dLrm-etieu trd IEEVT A ety o Wi gwE  JadE | &g o] vw far W
T 3 Aew DS @ fEe O vy 1 ORT o rewy SR 3OO e AR
& A @ v umet T et & we A andy ol S & St 8 e wREd & W
3 e favar arm .

In pursuance to Board's Notiication No, 26/2017-C. Ex. (NT) dated 17 10217 read
with Baard's Order Mo, 05/2017-5T dated 16.11.2017, Shri Lalit Prasad, Commissiner,
Central Goods and Service Tax & Central Excise, Rajkot has been appointed as Appellate
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of
Central Excise Act, 1944 and Section BS of the Finance Act, 1994,
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Arising out of above mentioned OO issued by Additional /domt/ Deputy / Assistant
Commissioner, Central Excise /| Service Tax, Fajkot ! Jamnagar | Gandhidham

arfrAwa & SEET 1 AW U 9Ar (Name & Address of the Appellants & Respondent |

M/s N.B. Security BService,, Plot No. 46, Geeta Society,Ward - 9/B,
Bharatnagar, Gandhidham - Huteh,
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Any person aggrieved by this Order-in-Appeal may file an appeal to the approprniate autharity
tn the followiig way.
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Appeal to Customs, Excise & Service Tax h&:pr:ﬂalc Tribunal under Section 358 of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies 1o;-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
F.K. Puram, New Delhiin all matters relating to classification and valuation,
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,

a
2wl Floor, Bhaumall Bhawan, Asarwa tAhmedabod 380016 in case of appeals other than as
mentioned in para- 1jal above
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The appeal under sub section [2) and (2A} of the section 86 the Finance Act 1994, shall be
filed in For ST.T as prescrbed under I..lh: ‘Jé.ﬂ & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by o copy of order of Commissioner Central Excise or Commissioner,
E:ntral Excize hpp-:ah] [one of which shall be a certilied copy] and copy of the order passed

¢ the Commissioner authorizng the Assistant Commissioner or Deputy Commissioner of
entril Excisef Service Tax (o r'be the appeal before the Appsllate Tribunal
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For an ap ﬁ:ﬂ] i be filed before the CESTAT, under Section 35F of the Central E.IE!.&-E Act,
18944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 9941.
an appeal inst this urri'er shall lie before the Tnbunal on payment of 10% aof the duty
demanded where duty or duty and penalty are in dispute, or pu:na.lt\-' where penalty alope 151n
dispute, provided the amount of pre-deposit pava e would be suh;ert foa :rl.hng of Bs. 10

Crores,
Under Central Excise and Service Tax, *Duty D:n'Lanl:h‘:d' shall melude :
i amount determined under Secton 11
{:ut amount of erroneous Cenvat Credit
(it} amount payable under Rule & of the C:nv‘a!. Credit Rules

rovided further that the provisions of this Section shall not apply to the stay
application and a.;:p:u!: ndmg before any appellate authority prior to the commencement af
the Finance (Ko.2) Act, 2
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Appellant: M/s, N. B. Secunty Services, Gandhidham.
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:: ORDER-IN-APPEAL ::

Being aggrieved with Order-in-Original No. 17/JC/2016
dated 27.09.2016 ([hereinafter referred to as “impugned order”)
passed by the Joint Commissioner, Central Excise & Service Tax, Kutch
Commissionerate, Gandhidham (hereinafter referred to as “the Lower
Adjudicating Authority”), M/s. N. B. Security Services, Ploi No: 468,
Geeta Society, Ward 9B, Gandhidham (hereinafter referred to as “the
appellants”) have filed the present appeal.

2.1 Issue in brief is that on the basis of intelligence collected it
was found that the appellant, who are registered as providers of various
taxable services under the Finance Act, 1994 and the rules made
thereunder, were providing the taxable services to their various
customers, but were not paving the correct Service Tax to the
government exchequer. Therefore, inquiry was nitiated, which
culminated mto ssuance ol Show Cause Nolice No. V.5T/AR-
I/GDM/74/ADC/2015 dated 20.04.2013 wherein it was proposed to
recover short-paid Service Tax for the period from October, 2009 to
March, 2014 from the appellant under proviso to Section 73(1) of the
Finance Act, 1994 along with interest. Also penalties under Section 70,
76, 77 and 78 thid were proposcd to be imposed.

2.2 The said Show Cause Notice dated 20.04.2015 was
adjudicated by the Lower Adjudicating Authority vide his impugned order
wherein he confirmed the demand of Service Tax of Rs. 18,41,438/-
along with interest, imposed equivalent penalty of Rs.18,41,438/- under
Section 78 of the Finance Act, 1994 apart from imposing penalty under
Section 70 & 77 ibid. However, no penalty under Section 76 ibid was
imposed.

3. Being aggneved with the impugned order, the appellant have
preferred the present appeal, along with application secking condonation
of delay, wherein they stated that the value of taxable services has been
reflected in their books of account, duly audited by independent auditor;
that financial year wise outstanding Service Tax liability was also shown;
that due to financial crunch they could not discharge their Service Tax

hability; thus there was no suppression of facts; that short payment of

47



Appeal No: 3/GDM /2017
Appellant; M/s. N. B, Security Services, Gandhidham.

Service Tax of Rs. 18,41,438/- has been wrongly arrived since in the
Financial Year 2010-11 and 2011-12 the demand has been raised by
considering the income booked under Form 26AS instead of considerning

the income booked under audited books of accounts.

4, The Central Board of Excise and Customs vide Notification
No. 26/2017-Cx(NT) dated 17.10.2017 read with Order No. 05/2017-
Service Tax, dated 16.11.2017, has appointed undersigned as appellate
authority under Section 35 of Central Excise Act, 1944 for the purpose of

passing orders in this appeal.

5. Accordingly, personal hearing in the matter was held on
01.02.2018 which was attended by Shri Nirav Patel, Chartered
Accountant on behall of the appellant who made additional submission,

which were taken on records.

6. In theirr additional submissions, filed during personal
hearing, the appellant while carrying forward the argument of non
invocation of extended period, on the grounds that the said outstanding
Service Tax was being reflected in their books of account, placed reliance
on the case law of Punjab Laminates (P) Limited - 2006 (5) 8TT 432
(8C) and other Supreme Court’s judgment in the case of Rajasthan
Spinning & Weaving Mills, Pepsi Foods Limited, Indian Aluminum
Company Limited and contended that presence of mens rea is
absolutely necessary ingredient for impesing penalty under Section 78 of
the Finance Act, 1994 and that they were trying of pay the Service Tax as
and when they could manage the funds. Therefore they requested to set

aside the penalty under Section 78 thid.

7.1 Subsequently, Shri Nirav Patel, Chartered Accountant and
Authorized Representative of the appellant, vide his email dated
06.02.2018 filed further submissions wherein he stated that since the
Service Tax has been demanded on the basis of amounts reflected in
Form 206AS for the Financial Years 2009-10 and 2011-12 which is
inclusive of Service Tax and the same is liable to be deducted for arriving

atl the Service Tax liability; they provided the following tabulation:
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6
Service Rate of ST Total Bill Service

Value as 5T | Payable | Value value as it
FY. per books per

of Account department

(] 1] [cj=(a}*(b] {d) =) {f}=1e]-d}

2004
10 7,021,461 | 10.30% | 733,510 TB548T1 | 7,482 843 |i372,128)
2011-
12 14.275.257 | 10.30% | 1,470,351 | 15,745,608 | 16,552,915 | BO7,307
7.2 They submitted that in the case of F.Y. 2009-10 negative

difference of Rs. (3,72,128) reflects on account of bills raised but not
reflected in 26A8 which shows that they have offered income even
though same is not reflected in 26AS and also raised service tax liability
on the same; that in the F.Y. 2011-12 there 1s positive difference of Rs.
8.07,307/- in case of Regen Powertech Private Limited who has booked
its expenditure in F.Y. 2011-12 even though bills of 8,00,000/- is raised
in succeeding financial vear; that therefore they requested to reduce

service tax liability in the above referred financial years,

7.3 Shri Nirav Patel, Chartered Accountant and Authorized
Representative of the appellant vide his email dated 16.02.2018 while
referring to earlier email date 06.02.2018 stated that there was a
typographical error in the table as they have mentioned F. Y, 2009-10
instead of F. Y. 2010-11.

Discussion and findings:

B. I have gone through the entire case records and the

submussions made orally, in writing as well as through email. | find that
impugned order dated 27.09.2016 was served on the appellant on
05.10.2016 whereas they have filed appeal on 03.01.2017 thus delayed
by 30 days. The appellant have sought the condonation of delay on the
grounds that the appeal was required to be filed at Ahmedabad and as
they are from Gandhidham therefore they were searching some
professional based at Ahmedabad who can handle the matter. | find that
they have made out genuine case for condonation of delay, therefore in
exercise of powers vested in me vide proviso to Section 35 of the Central
Excise Act, 1944, made applicable in Service Tax matters vide Section 83
of the Finance Act, 1994, | condone the delay of 30 days,

9, I also find that the appellant has already deposited an
amount of Rs. 2.,50,000/-during investigations, which have been
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appropriated in the impugned order, therefore the same is in excess of
mandatory 7.5% of the duty. Thus [ find that there is sufficient
compliance to requirement of Section 35F(i} of Central Excise Act, 1944,
made applicable in Service Tax matters vide Section 83 of the Finance

Act, 1994, Therefore, | proceed to decide the appeal on merits,

10. I find that appellant have agitated only imposition of penalty
under Section 78 of the Finance Act, 1994 and the guantification of
demand of Service Tax for the Financial Year 2010-11 & 2011-12.

11.1 On the point of imposition of penalty under Section 78 of the
Finance Act, 1994, the appellant have contended that since the amount
of Service Tax was shown in their Balance Sheet therefore, there is no
suppression of facts and hence no penalty is imposable. [ find that
appellant are registered as providers of taxable service for which they
have registered themselves and have also undertook to abide by the
provisions of the Finance Act, 1994 and the rules made thereunder. |
find that Section 68 ibid clearly lavs down onus on the appellant to pay
the Service Tax at the rates and the period as may be prescribed, Rule 6
of Service Tax Rules, 1994 stipulates the frequency of payment of Service
Tax. Rule 7 ibid stipulates the filing of return in the prescribed form.
However, 1 find that the Noticee had neither deposited the due Service
Tax in the manner prescribed in the statue nor they have filed ST-3

returns.

11.2 Thus, merely mentioning the amount in the Balance Sheet
and not intimating in any form as prescribed to the department, cannot
absolve the appellant from the liability cast upon them in the Finance
Act, 1994 and the Service Tax Rules, 1994, Thus, this act is nothing but
willful suppression of facts and is in contravention of the provisions of
the Finance Act, 1994 and Service Tax Rules, 1994, Therefore, | find that
provision for demand under extended period is available in this case.
Thus, all necessary ingredients required for extended limitation is clearly
applicable in the case.

11.3 I find that once extended period has been rightly invoked
there is no escape for the appellant from the penalty under Section 78 of
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the Finance Act, 1994, Therefore, | find no merit in the argument put
forth by the appellant and hold that penalty is imposable on the

appellanis under the provisions of Section 78 ibid.

12. | find that another set of contention put forth by the
appellant is that demand figures for the Financial Years 2010-11 &
2011-12 needs revision on the grounds that they are based on figures of
Form 26AS which includes Service Tax component. Thus, cum-tax
benefit be allowed to them. However, 1 find that except making this
statement the appellant has not placed on records any evidence to prove
that the receipts, received by them as reflected in Form 26AS, is inclusive
of Service Tax. Thus, 1 find that cum tax benefit is not extendable in
absence of any documentary evidence showing that the amount received
is of inclusive of Service Tax. | find that my views are well supported by
the decision of the Tribunal in the case of Rudra Galaxy Channel
Limited — 2015 (38) 8. T. R. 445 (Tri. Mum) wherein the ratio laid
down by Apex Court in the case of Amrit Agro Industries Limited -
2007 (210) ELT 183 (8.C.) has been followed.

13. Accordingly, [ find no reason to interfere with the impugned
order and accordingly the appeal filed by the appellant is rejected in toto.
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F.N. V.E;BEGDM;EUIT - s i J ] L ATy
Place: Rajkot. " |LALIT PRASAD
Dated: ~.02.2018 COMMISSIONER, CGST & CEX, RAJKOT/

COMMISSIONER (APPEALS-III,
CGST & CEX, RAJKOT

By Speed Post

Tao,

M/s. N. B. Security Services,
Plot No: 46, Geeta Society,
Ward No: 9/B,

Bharatnagar,

Gandhidham 370 201

Copy to:
1) The Chiel Commissioner, GST & Central Excise, Ahmedabad
Zone, Ahmedabad,

2) The Commissioner, GST & Central Excise, Kutch,
3 The Commissioner, GST & Central Excise, Rajkat.
4) The Assistant Commissioner, GST & Central Excise, Division:

Gandhidham Urban.
| Guard File.
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