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:: ORDER I APPEAL::

M/s. Kesri Oil Pvt. Ltd., Plot No. 7 & 8, Survey No. 32, Village: Meghpar

Borichi, Anjar Galpadar Road, Taluka: Anjar (Kutch), Pin: 370 201 (hereinafter referred

to as 'the appellant') filed the present appeal/ against Order-In-Original No.

03/AC/ANIAR/2016-17 dated 28.09.2016 (hereinafter referred to as 'the impugned

order') issued by the Assistant Commissioner, Central Excise Division, Anjar (hereinafter

referred to as'the lower adjudicating authority').

2. The brief facts of the case are that it was found during the course of audit

that the appellant had availed cenvat credit of service tax paid on outward

transportation services used for transporting finished goods from their factory and the

SCN has alleged that this availment was not proper in view of the definition of "input

service" given at Rule 2(l) of the Cenvat Credit Rules, 2004 (hereinafter referred to as

"the CCR, 2004") and the appellant had declared their factory gate as "place of

removal" and therefore, any services availed by the appellant after clearance of finished

goods from the place of removal is not an input service. It was found that the appellant

had taken cenvat credit of service tax paid for on outward GTA of Rs. 1,61,840/- on

31.03.2011 and 31.03.2012 as per of credit distributed by their Delhi office.

2.1 This observation lead to issuance of Show Cause Notice No. V.(27)i 15-

49lAnjarl20l5-16 dated 18.01.2016 covering period from April,2010 to March,2012

demanding wrongly availed cenvat credit of Rs. 1,61,840i- under Rule 14 of the CCR,

2004 read with Section 11A of the Central Excise Act, 1944 (hereinafter referred to as

'the Act') and proposing to appropriate Rs. 1,61,840/- paid by them before issuance of

the SCN and for recovery of interest of Rs. 41,433/- under Rule 14 of the CCR, 2004

read with Section 11AA of the Act and penalty under Rule 15 of the CCR, 2004 read

with Section 11AC of the Act. The said SCN was adjudicated by the lower adjudicating

authority vide impugned order, wherein demand of wrongly availed cenvat credit of

Rs. 1,61,840/- was confirmed under Rule 14 of the CCR, 2004 read with Section 11A of

the Act and appropriated the same as the appellant had already paid and ordered for

recovery of interest of Rs. 47,4331- under Rule 14 of the CCR, 2004 read with Section

11AA of the Act and imposed penalty of Rs. 1,61,840/- under Rule 15 of the CCR, 2004

read with Section 1lAC of the Act. $cA
3. Being aggrieved with the impugned order, the appellant preferred the

present appeal, on the grounds as under:
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(i) There is no revenue loss as cenvat credit of duty paid by the appellant is

available at another unit situated at Faridabad and hence issue was revenue neutral'

Therefore, it cannot be said invOlvement Of SuppreSsion, miS-statement etc, for evasion

of central excise duty and hence extended period cannot be invoked and the demand

hit by limitation.

(ii) Penalty is not imposable due to non-availability of ingredient of fraud,

suppression, willful mis-statement etc. on the part of the appellant and also because

the case is revenue neutral.

(iii) The appellant had already paid demand of Rs. 1,61,840/- before issuance

of the show cause notice and hence, the show cause notice was not required to be

issued as per Section 11A of the Act.

(iv)Theappellantsubmittedthatattherelevanttime,theyhadbalancein

their cenvat credit account more than the amount demanded and they had paid entire

amount by reversing the cenvat credit account and hence interest is not leviable under

Rule 14 of the Cenvat Credit Rules, 2004.

4. Personal hearing in the matter was attended by Shri Paresh Koka'

Accountant of the appellant, who reiterated the grounds of appeal; that he failed to

give any reason for delay in filing appeal; that he had nothing more to submit on the

tssue.

Find inos:

5.lhavecarefullygonethroughthefactsofthecase,impugnedorder'

appeal memorandum. The limited issue to be decided in the present appeal is whether

appeal has been flled in time and if not is it maintainable?

6. I flnd that the appellant had received the impugned order on 30'09'2016

and filed present appeal on 28.12.20L6 and hence delay of 28 days over and above of

normal period of 60 days available for filing appeal. The appellate authority, as per

section 35 of the Act, has power to condone delay of maximum up to further 30 days,

on reasonable cause being shown. In the present case, no request for condonation of

delay has been filed by the appellant even after the appellant has been requested vide

this office letters dated 03.01.2017 and dated 18.01'2018. Hence, I have no other
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option but to hold that the present appeal has been filed beyond stipulated time limit of

60 days provided under the statute and in absence of any application for condonation

of delay, the appeal is required to be dismissed on the ground of limitation of time in

filing of appeal. Accordingly, I dismiss the appeal on this ground alone without

discussing the appeal on merits.

7. In view of above, I dismiss the appeal flled by the appellant as not

maintainable and uphold the impugned order.

qffi 6m cd e1,r{ srfi-o or fiqem sqi-fi d$b t frqr qrf,r t I

The appeal filed by the appellant is disposed off in above terms'

L
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1) The chief commissioner, CGSI & Central Excise, Ahmedabad Zone, Ahmedabad

for kind information Please.

2) The commissioner, GGST & central Excise commissionerate, Gandhidham.

,i The Assistant Commissioner, CGST & Central Excise Division - Aniar, Gandhidham.

4) Guard File.

tscT{

tqfie; rflgff

BY R.P.A.D.

To

M/s. Kesri Oil Pvt. Ltd.,

Plot No. 7 & 8, SurveY No' 32, Village:

Meghpar Borichi, Anjar Galpadar Road,

Taluka: Anjar (Kutch), Pin: 370 201.

iqdaffifl qfwql d,
e,tc'i. rs qE r, sil.i. it rfq: iqq{
dM, 3iqr{ lclqm t-s, drqor,

31rN P-o),ffi i\eo ?oq

Copv for information and necessarv action to:
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