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Arising out of above meolioned OIO rssued by Addrlional/JornuDeputy/Assrslanl Commrssroner. Centrat Excjse / Service Tar.

Rajkot / Jamnaqar / Gandhidham

3f+dErd & cffi ;ff r}r (rd qitT /Name & Address of the Appellant & Respondent :-

1.M/s. Kesari Oil P. Ltd.,Plot No.7 & 8, Survey No. 32, Village : Meghpar

Borichi,Anjar Galpadar Road, Taluka Gandhidham
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Any person aggrieved by lhis order-in-Appeai may frre an;ppeal lo rhe approprare aurhority in rhe following way.
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Appeal lo Cusloms. Excrse & Service Tax Appellate Tribunal under Section 358 of CEA. 194,1 / iJnder Seclron g6 of the
Finance Acl, 1994 an appeal lies.to:-
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The speoal bench of Cusloms. Excise & Service Tax Appellate Tribunal of West Btock No. 2. R K. puram, New Delhr in all
malters relaling to classification and valualion
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To lhe Wesl regional bench ol Cusloms. Erc,ie & Servrce Tax Appellale Tnbunat ICESTAT) al. 2 , Ftoor Bhauma{i Bhawan
Asarya Ahmedabad-380016 in case of appeats other lhan as mentloned in para l(a) above
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The appeal lo lhe Appellale Tribunal shall be filed in quadruplicale rn form EA-3 / as prescribed under Rule 6 of Centrat
Excrse (Appeal) Rules, 2001 and shall be accompanred agarnsl one which al leasi should be accompanied by a fee of Rs.
1,0001 Rs.50001. Rs.10.000/ where amounl of duly demand/interesl/penally/refund is uplo 5 Lac.. 5 Lac to 50 Lac and
above 50 Lac respectively in lhe lorm of crossed bank draft in favour ol Asst. Registrar oI branch o, any nomrnated public
seclor bank of the place whe.e lhe bench oi any nominated public sector bank of the place where the be;ch of rf," fribrnuf
is siluated Application made for grant of slay shall be accompanied by a fee of Rs 500/
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The appeal under sub section (l) of Section 86 oI the Frnance Act. 1994, to the Appeltate Tribunat Sha be fited in
quadruplicate in Form ST5 as prescribed under Rule 9(1) ol lhe Service Tax Rules 1994. and Shall be accomoanred hv a

99ql of lhe order appealed agarnsl (one ol which shall be certified copy) and shoutd be accompanred Uv i ii". or 
-hr-

10001 where the amounl of service lax & interesl demanded & penatty l;vied of Rs 5 Lakhs or tess, RsS000t where th;
amounl of service lax & interesl demanded & penaity levied is moie than five takhs but not exceedinj n. ftfty 

-1"r.'na.

Rs 10.0001 where lhe amounl of ser'/lce lax.& inleresl demanded & peqalty tevred is more lhan fitty ruir,. .p""1, in if,"
form of crossed bank dralt in favour oJ the Assistant Regislrar of the bench of nominared public Se;lor g*l [i]h" pt";"
where the bench ol Tribunal is siluated / Application made for granl ol stay shatt tre accompanied by a lee of Rs 500/
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The appeal under sub seclion (2) and (2A) of the sectron 86 lhe Finance Act 1994, shall be filed in For ST7 as plescribed

under Rule I (2) & 9(2A) o{ the Service Tax Rules. 1994 and shall be accompanied by a copy of order of Commissioner

Central Excise or Commissioner Cenlral Excrse (Appeals) (one oI which shall be a cenified copy) and copy of the order

passed by lhe Commissroner aulhorizing the Assistanl Comm{ssioner or Depuly Commissioner of Central Excise/ Service Tax

lo lile the appeal before lhe Appellale Tribunal

(ii)

(c)

S-Fr T6. &dlq s.crc ra vd *srfir 3{ffi"q crQ6{or (d.) + qft 3fri & nlrd i t;fiq tcE ?.6s }fuft{F 1944 *I
q:n 3-5!s * drfd. tsf *r Hrq 3rfuffaJT. 1994 # rnir 83 i. liFfd +dF{ *t fr dln 61 4l F # rnl:, r cfr Jffiq
erfufi{gr * 3rqrd 6{i lflIq riqrd et6i*d[ w nrl * 10 cfrrra (10%), {4 xr4 ('d 
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For an appeal to be filed before the CESTAT under Section 35F oI lhe Cenlral Excise Acl. 1944 which is also made

applacable to Servrce Tax under Section 83 of lhe Finance Act, 1994 an appeal against lhis order shall le betore the Tribunal

on payment of 10% of lhe duty demanded where duty or duly and penally a{e in dispute or penaliy, where penally alone is in

dispute, provided lhe arnouni of pre deposit payable would be subiect lo a ceiling of Rs 10 Crores

Under Central Excise and Service Tar. -Duty Demanded' shall include l

(i) amount delermined under Section 11 D:

(ii) amounl ol erroneous Cenval Credi taken

iii0 amounl payable under Rule 6 of ihe Cenval CIedit Rules

p.ovided further lhat the provisions ot this Seclion shall nol apply to the slay application and appeals pending before

any appeilate authority prior to lhe comftencemenl of the Finance (No2) Acl. 2011

lrrl.a Fa6r{ 6i qiTtEUT,rt{A :

Revision eoolh;ton to Govemm6nt ot lndia:

; tii;i 6',-iift-q€*r-+ffi rrr+ r ,+drq ti.re ?tq {tuftufl 1994 & urn 3sEE a c2r- T.da a }r.r'7 lrai

irfr" ;r" fl+"-{ rnfiFor lndd,a 3-€E id-.? Jrl-rs rma fanTr o1fi Ffu-d J1-da 8c !r{4. riT( pFi #'E;A-l !0001 a}

kql irrar {rf6l't i -

A revision application lies to the Under Secretary io the Governmenl o{ lndla. Revision Applicalion Unit, lrinislry of finance'

Departmenl; Revenue. 4th Ftoor. Jeevan Deep Building Parliamenl Streel. New Oelhi'110001, under Section 35EE of lhe

CEA 1944 in respect of lhe tollowing case. governed by firsl p.oviso 1o sub_section (1) of Section'3sB ibid:

qta fftd + ffi T6+rGr fi flI,Ft a FFr aiF€rF F4dr ffrq f B-m sqara q lrdrr;rf .F qrjrFa fietTd q-, Jla +',T8Ir* qr
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tn case ol 5ny bss of gtods where the loss occurs in transil from a fuctory lo a walehouse or to anolher factory or from one

warehouse lo anolher dirring lhe course of processing of the goods in a warehouse or in storage whether in a factory or in a

s{.d fi Er6{ fs-dr {t( qr atd +f fu'a {{ rfr ,nf, t fifupr fi c1{d 6iir Fln q{ aft {+' i4"rq saqe gF e gc (fri') *'
arr{ d .r ei'ra + .rd{ aif roi qr en d FqTr 8I rrdr 4l '
ln case of retlate of duly o{ excrse on goods exported to any counlry or lernlory oulside lndia of on excisable material used in

the manuJacture of the qoods whach aae expo ed lo any counlry or lerritory oulside lndia.

qfa rflc r!6 fi {rrdra l*q Fidr rr[i & Erdr. icld {r toa ai ffra fua f*-qr TrqI tl /

In case of toods 
"ipo,t"d 

outsid" lndia exporl to Nepal oi thutan wllhoul paymenl of duty
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Credit of any duly altowed to be utilized towards payment of excise duly on iinal ptoducls under the provisions of lhis Act or

lhe Ru,es made ihere under such order is passed'by lhe Commissrcner (Appeals) on or after, lhe dale appoinled under Sec

log of the Frnance (No 2) Acl 1998.
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ffi;;* 6i ;.4" l*,e'n- 3qfr* rgaa & trm 35-tr a- ua Fir1,J tro. +t fdra,t 4i qrrq 1; d11 q{ TR-6 + qff
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The above applic;tion shall be made in duptrcale rn Form No. EA-8 as specilied under Rule.9 of C€nlral Excise (Appeals)

Rules,2O0l wlthin 3 months from the dale on which lhe order sought lo be appealed againsi is communicated 
_and- 

shall 
.be

"..orpini"a 
by two copies each of lhe OtO and orde.-tn-Appeat li should also be accompanied by a copy of TR'6 Challan

evidencinq payment of prescribed fee as prescribed under seclron 35-EE of CEA. 1944. under l\,'tajor Head Of Accoonl.
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F{4 lo00 / 6r {44rfr 6ql ilrl I

ri,e revii,on app|catron shall be accompanied by a fee of Rs 200/. where lhe amounl involved in Rlpees one Lac or less

and Rs IOOOI where lhe amount tnvolved is mo.e than Rupees One Lac.
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in.utt". ,f it" ord"r..or"ra varrous numbers of order in orrginal. fee for each Ol'o' should be paid in the aloresaid manner'

noi wathslandinq the fact lhal the one appeat lo the Appellani Tribunal or the one applicalion to the central Govt. As the case

may be. rs fil{e; lo avord scriplolia work rf excrsing Rs 1 lakh lee of Rs 100/- for each

{qEnnfua a'r{rfrq {tr vfufr{q. 1975 * ]l;rs$-l e n-.d€R {ir vrair qa €!r4a 3{rhr *r cft q{ Atrifld 6 50 rqi 6r

annaq {6 l?i*-c dn 6rar qlfdql /

b"" ."pv'"r 
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o, o t.o as the case may be, and the order of lhe,adjudicalinq aulhorily shall bea. a courl fee slamp

;f Rs. 6'50 as prescribed unde! Schedule-l in lerms of lhe Courl Fee Acl.1975 as amended
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A[entaoo is also invited lo the rutes covenng these and olher relaled matters conlained in lhe customs. Excise and seN|ce

Appellale Tribunal (P,ocedure) Rules, 1982
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For rhe etaborale. detarled and tarest provisrons retaiing lo Iiling oi appeal to lhe hrgher appellate aulhorily, lhe appellant may

refer to lhe Deparlmenlal websile wvrw cbec.gov in
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Appeal No: V2l85/GDM/2016

:: ORDER IN APPEAL ::

M/s. Kesri Oil h/t. Ltd., Plot No. 7 & 8, Survey No' 32, Village: Meghpar

Borichi, Anjar Galpadar Road, Taluka: Anjar (Kutch), Pin: 370 201 (hereinafter referred

to as 'the appellant') filed the present appeal, against Order-In-Original No.

02/ACiANIAR/2016-17 dated 28.09.2016 (hereinafter referred to as'the impugned

order') issued by the Assistant Commissioner, Central Excise Division, Anjar (hereinafter

referred to as'the lower adjudicating authority').

2. The brief facts of the case are that the appellant is a manufacture of

Transformer Oil falling under CETSH No. 2710 1990 of the First Schedule to the Central

Excise Tariff Act, 1985 and the audit of the appellant revealed that they had sold their

product to their another unit situated at Faridabad i. e. related person at reduced rate

in comparison to the normal rates, which were adopted for sales to unrelated buyers' In

view of Section 4 of the Central Excise Act, 1944 (hereinafter referred to as'the Act'),

the value of the goods in such cases should be normal transaction value at which these

goods are sold to unrelated buyers and hence value for Transformer Oil sold by the

appellant to the related persons should be the price at which goods are normally sold to

unrelated person. Show Cause Notice No. Y.27175-47lAnjarl20l5-16 dated 08.01.2016

demanding differential central excise duty of Rs. 3,98,170/- on such undervalued

clearances to the related buyers during period from July, 2010 to January, 2011 under

Section 11A(4) of the Act and proposing to appropriate Rs. 3,98,170/- paid by them

before issuance of the SCN and for recovery of interest under Section 11AA of the Act

and for imposing penalty under Section 11AC ofthe Act. The said SCN was adjudicated

by the lower adjudicating authority vide impugned order, wherein demand of central

excise duty of Rs. 3,98,170/- was confirmed under Section 11A(4) of the Act and

appropriated the same as appellant had already paid along with interest under Section

11AA of the Act and imposed penalty of Rs. 3,98,170/- under Rule 25 of the Central

Excise Rules, 2002 read with Section 1lAC of the Act.

3. Being aggrieved with the impugned order, the appellant preferred the

present appeal on the grounds as follows:

(i) The appellant had paid demand of Rs. 3,98,170/- before issuance of the

show cause notice and hence, the show cause notice as well as the impugned order

was not required to be issued as per Section 11A of the Act.
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Appeal No. V2l85/GD[r/2016

(ii) The appellant submitted that they had balance in their cenvat credit

account more than the central excise duty demanded at the relevant time and they had

reversed central excise duty demanded from the cenvat credit account and hence

interest should not be levied under Rule 14 of the Cenvat Credit Rules, 2004.

(iii) There is no revenue loss as cenvat credit of duty paid by the appellant is

available at their another unit situated at Faridabad and hence issue was revenue

neutral. Therefore, it cannot be said involvement of suppression, mis-statement etc. for

evasion of central excise duty and hence extended period cannot be invoked and the

demand hit by limitation.

(iv) Penalty is not imposable due to non-availability of ingredient of fraud,

suppression, willful mis-statement etc. on the part of the appellant as case is revenue

neutral.

4. Personal hearing in the matter was attended by Shri Paresh Koka,

Accountant of the appellant, who reiterated the grounds of appeal; that he failed to

give any reason for delay in filing appeal; that he has nothing more to submit on the

issue.

Find inos:

5. I have carefully gone through the facts of the case, impugned order,

appeal memorandum. The limited issue to be decided in the present appeal is whether

appeal has been filed in time and if not, whether it is maintainable or not.

6. I flnd that the appellant had received the impugned order on 30.09.2016,

however, and filed present appeal on 28.12.2076 hence delay of 28 days. The appellate

authority as per section 35 of the Act has power to condone delay of maximum up to

further 30 days, over and above the normal period of 60 days on reasonable cause

being shown. In the present case, no request for condonation of delay has been filed by

the appellant even after the appellant was requested by the appellant vide letters dated

03.01.2017 and dated 18.01.2018. Hence, I have no other option but to hold that the

appellant has filed the present appeal beyond stipulated time limit of 60 days provided

under the statute and in absence of any justification shown by the appellant for delayed

filing of appeal by 28 days, the appeal is required to be dismissed on the ground of

delayed filing of appeal without discussing merits of the case.
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7. In view of above, I dismiss the appeal filed by the appellant holding it not

maintainable.

qdo+-df gnr d qfr .r{ r{fi-d 6r frrdRl sq-0-fi Tfrb t fuu1 qrdl 3,

The appeal filed by the appellant is disposed off in above terms.

L

8

t\ tds

tscR
t+ifrel qgm

Bv R.P.A.D.

To

M/s. Kesri Oil hlt. Ltd.,

Plot No. 7 & 8, Survey No. 32, Village:

Meghpar Borichi, Anjar Galpadar Road,

Taluka: Anjar (Kutch), Pin: 370 201.

ffiFtqfroqr d,
de -i. rs qki e, silt. i?, rts:isqr
dk$, GiqR rkrrrre{ trs, drgfl,
riqR [s-€), ftt: ]tso qo1

Coov for information and necessarv action to:

1) The Chief Commissioner, CGSI & Central Excise, Ahmedabad Zone, Ahmedabad

for kind information please.

The Commissioner, CGST & Central Excise Commissionerate, Gandhidham.

The Assistant Commissioner, CGSf & Central Excise Division - Anjar, Gandhidham.

Guard File.

2)

3)

4)
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