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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

3rc{ rBEa/ {rgF JrgF/ rcr{r+ / sdrqfi 3{rq-d, iaq rflr{ ef6i d-qr{{, rrr+lr I grrrrn / aiirllr .-aRr lq{frfur irt
qc srtrr t qfi-a: /

A sing oul ol above mentioned OIO issued by AddilionauJoinvDepuiy/Assislant Commissioner, Central Excise / Service Tax,

Rajkot / Jamnaga. / Gandhidham i

3I+d-6at & cft-dTfr 6r ;nfi ecl (ktT /Name & Address of the Appellant & Respondenr :-

I.M/s. Kesri Oil Private Ltd.,Plot No. 7 & 8, Survey No.32,Village : Meghpar Borichi,

Anjar Galpadar Road Taluka Gandhidham

5s 3rrei'(3{{rd) t afta ;t{ .-qFd ffifud t& d Jq.q-ff qffi i crft-F.ur t rT*rr rr+{ arqr rr rrar tu
Any person aggdeved by this Order-in Appeal may tile an ;ppeal lo lhe appropriale aulhority rn the lollowing way.

rft,rr rti4,i,€Iq 5;qt{ rlFa ra +dr6{ yqrdrq arqrfufilr + ctr Jrfra, ir+s rflr{ 116 xtufiq.F.1944 Er Ur{r 358 fi
]rdj|d-r.d ft-a lrfufriD{, 199a fr LTfl 86 } rmna ffiafua 1116 & sr EFS t t/
Appeal lo Cusloms, Excise & Service Tax Appellale Tribunal under Seciion 358 of CEA, 1944 / tJnder Seclion 86 of the
Finance Act, 1994 an appal lies to:-

d,fl-drur.{arfd 9lE-er]q {Ifr n*i S. Uo,Adrq iflrt;i qa !'d f<rw yffiq;qrqrtuqrur fi firiq,ft.6, *E ai6 ri
2, .],rr. t crF, .$ frFA, +i fi arfi ErfF( t/"

The special bench of Customs, Excise & SeNice Tax Appellale Tribunal ot west Block No- 2. R.K. Puram, New Delhi in all
mallers relating lo classificalion and valuation.
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Date of issue:
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sqirfi cft-d-d 1(a) ri {4rq rI('J{fri + 3rf,rdr ?ic g:fi ]rdra frrffr rra,, i,?rq rflrd lri{ (.d d-drfr{ J{fi-dl.q -qrqin-6{or
(f$r-ct *r cftVn atftq 6fu6l, , @frq rs. r'{qre r+a Jrgrdt rrsarard- rl..tq +l *r gr* arfAa u
To the west regional bench of Customs, ExciEe & Service Tax Appellate Tribunal (CESTAT) at, 2d Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case ot appeals other than as mentioned in para- 1(a) above

v{r&q arqrfufiq +, glffi l+fr e<d 6d i frq nnfrq ricE rf6 (.r{rfr) ftqrdff. 200i, t A-ry 6 * rdlrd Errilfl E\',rt clr{ EA-3 +l zn qful t r* Bir gw qG(. , rf,r t -q t t.; (.6'cfr + €'u. .n r.src rr* ft 
-ri4 

-rg h ri"
:frr arngl zrq qntar, +qr. s.-rs qr rst.FF, 5 arur Et(' {r 50 dtr Frrq d6 Frdr so arrl toq t':rn-* t d hi r.oooi-
6qt, 5000/- $qa lr:rdr 10.000/- rqd 6r Eritra sEr Tfr *I qfr d ri rtt Feqltd l|d. fl !.,ran. sdfua.r+&{.
arqlm-6{sr & rnet * 16rr+ ,h-€r * arg t E"-S tft {fifui-+ fr * d-6 rdRr srt ffid t+ crq iqqr t6'qr arar qrfrs 

I

1efud.stw +r.{rrdri. }6 fr rq nror. i if-ar ffi(, T6r Erfud yffi-s arllfur{or + rnor Frra t r +trrn yrirr tC *iif *
fnq yrfia-q-{ + fllr 500t rq!' 6r Btifta q6 TEI rra ttJl tl

I

The appeal lo the Appellale Tribunal shall b€ liled in quadruplicate in form EA-3 / as prescribed under Rule 6 oI Central
Excise (Appeal) Rules. 2001 and shall be accompanied againsl one which al least should be accompanied by a fee of Rs.
1.0001 Rs.50001, Rs.10,0001 where amount of duty demand,lnteresupenatlyhefund is upto S Lac., 5 Lac 6 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour ot Asst. Registrar of branch of any nominaled public
seclor bank of the place where lhe bench of any nominaled public sector bank of the place where the bench of the Tribunal
is silualed. Applicaiion made for grant of stay shall be accompanied by 6 lee of Rs. 500!.

lrfr#q ;qr{lQ-6{!i t FFor J.+f,, ha vfufi'qe, 1994 #l qr{r 86{l) + ll-drid tar6{ l:ffi 1994. * fi{F 9(1t + r.a
fftrlft-a sqr sT.5 ,i !n qfui * *r qr si,-,i rd rfft sFr B'{ irirr fi EF. lrfrf, fi ,rA i}. ,ESr qfr qFr,i id.E 6t
{tdrt t \.€ cfA qfiFif, Fi* nlf8g tik 5d-it t 6{ t 6{ !16 cfr + Hrq, TO n-dr6{ €r ai4 ,rqrs & eizr :itr arr.n rrqr

atdr, rc(, 5 Ers qr f,Ft 6{__ 5 a1s 6cq qr 50 trrs rq.q iFF ytrdr 50 al{r rc\r { gA-6 t at i 1,0001 {ct, 5,ooo/-
i.I}]nl{I 10.000/- F\ra 6r F!]lft-d aFr rf* *I cfr Ti?rri +tt hr:tft-a stF ar EJ|dra, rl-rfud yffir4 arfrrfr{q *| rnqT *
r5ra-+ rflrr< * ars t f+-S S sr{ffi +r + +6 -drn drff tsrFrd **' grw aiRr tuqrurar ErE(' r qie-a grrc Fr g.;an
+fi flq rrgl t ar qIFq rdr Flfo-d 3{fi&q ;crqrh-6rur A Trsr RIJ t r rrrra rrrarr (* }if{) t hc li+d-a-!-r * qru
5001 {qq 6r Aqita $a i{r Frdr Ein t/

The appeal under sub s€clion (1) of Sectioo 86 of the Finance Acl. 1994. to the Appetlate Tribunat Shall be fited in
quadruplicrte in Form S.T.5 as prescribed under Rule 9(1) o, lhe Service Tax Rules, 1994, and Shatl be accompanied by a
copy of the order appealed against (one ol which shall be cerlifed copy) and should be accompanied by a fees of i?s.
1000/- where the amounl o{ service lax E inleresl demanded & penalty levied of Rs. 5 Lakhs or less, Rs.50O0t whe.e lhe
amounl of service tax & interest demanded & penally levied is more lhan five lakhs but not exceeding Rs. Fifiy Lakhs,
Rs.10,000/_ where the amounl oI sewice la)( & intelest demanded & penalty levied is more lhan fifiy Lalihs rupe€;, in lhe
lorm of crossed bank drafl in favour of lhe Assistant Registrar of lhe bench of nominaled Public Seclor Bank of the place
where the bench of Tribunal is situated. / Applicalion made tor grant of slay shall be accompanied by a fee of Rs_5001.
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B-m }ftfrry, 1994 fr qRr 86 & rc-rrRTri (2) (.d (2A) i r{4a d fi zrff nfr-d, trorrr lM, 1994, t B{tr 9(2Ni
9(2A) * 6d Atfftd cw s.T.-7 ,i 4t ar FA G' f,{+ $q }rg{d irAc rflr{ Ttr lrlr6r JrF (ti{1-d), i6q IE|{ n;6
rdnr clfrd 3nhr fr yFiqi rdrd Ft (trt P q6 efr sErfr-d ild] qrfdg 3it{ Jrr[sa anm [6116 Jfl{crd :nra :qrqea. S.?q
rar( rlca6i +Ernr, +t y{ret .:qrqturrq +t Jri6a fJ 4rri 6r fi&r t} Ern xrhr Er qii $ srq ,t #'i FrJr 6tft-I /

The appeal under sub seclion (2) and (24) of lhe section 86 lhe Finance Act 1994, shall be fiied in For ST-7 as presc ted
under Rule I (2) & 9{2A) of lhe Service Tax Rules, 1994 and shall be accompanied by a copy of order ol Commissioner
Cenlral Excise oI Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order
passed by the Commissioner authorizing lhe Assislanl Commissioner or Deputy Commissioner of Central Excise/ Service Tax
lo file lhe appeal before lhe Appellale Tribunal.

(D

(r)

I

(ii)

(c)

fu T*, ++to rfll{ q6 (.{ €-{rfi }ff-fl{ crtuflq (fr€tc) i cfr 3r{rdt + nrri t +fiq rtrrs 116 }Itufr{8 1944 Er
qRr 35q6 +'3ialrd, rit fi frrdrq yftftqa, ts94 fi rrRr s3 + ]idda i-4r6T 4t ,fr drrl. *r ,6 t, 5e arhr * cfr lrffirq
flfuflsr A yq-d Fra req ra,E ?rE rtEr 6{ Era } ro qffrrn (j09o). ffi xr4 ca ad-ar l@ t, qr tdrar, ffi +-{d {rt r

ffi€a t, 6r rrrira i+.qr qrq .lri-fls fs urn + rf,rtf, TaT Ff, 3d drff xffi -q ,iil .s 6{ie 6q(' i jrfu+ a rtr
Adq racE ri+ aa t-or+r * :idra xi:r f+q ?I\. ar6" t A-B fid t

(i) o{r 11 * i 3ia"td (6F
(ii) dai. n{r fi & rri a'ird rft\
{iiD Hc .rm 1it{{r{s + E-qn 6 t nB+fr aq .6E
- ilr{ {d lfi Err qr{r i claqla fffiq ({, 2) nBii{Jr 2014 e 3nir t TA Bffi lrfrdtq flM't } {EH ft-ERnn-ir

FITri 3r# sq J{frf, +} m7I 
"fi' drtt/

For an appeal lo be filed befo.e lhe C€STAT, under Section 35F of lhe Central Excise Acl, 1944 which is also made

applicable to Service Tax under Seclion 83 ol lhe Finance Act, 1994, an appeal againsl this order shall lie before the Tribunal

on payment of 10% of the duly demanded where duly or duty and penally are in dispute. or penally, where penally alone is in

dispule. provided the amounl of pre-deposit payable would be subjecl to a ceiling of Rs. 10 Crores,

Under Cenlral Excise and Service Tax, 'Duty Demanded' shall include :

(i) amounl determined under Seclion 11 D;

(ii) amounl of erroneous Cenvat Credil takeni

(iiD amounl payable under Rule 6 of the Cenval Credit Rules

- provided further lhat the provisions of lhis Seclion shall nol apply lo lhe stay applicalion and appeals pending before

any appellale aulhority prior lo the commencemenl ol the Finance (N0.2) Acl, 2014.

trr(d F{dr{ 6} rf,tfisr rri{a :

R6vision aDDlic;fion to Governm6nt of lndla:

r{ lnerr 4r Ednriq qi}fl ffifu-d Erx-dl t irfrq 
'{r( 

rIF6 xfufr{E, 1994 tr qrrr 35EE fi TlrrT riafi + lidrtd rr{{
ifu{, xrrd d-dr, Edteror i{riri ffi, E-d r;tdq, rr"rs fainT, drn qB-d, *{i *c ,.ai, {is{ xr*, a5}Ea-110001, -t
lsqr qrar qrl6\'t / -
A revision application lies to the ljnder Secrelary, lo the Governmenl of lndia, Revision Application Unil, Ministry of Finance.

Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Sireel. New Delhi-110001, under Section 35EE of ihe

CEA 1944 in .espect of the following case. qoverned by firsl proviso to sub-section (1) of Seclion-3sB ibid:

qt nrE t Ed Jrfigri * {rEi fi, 16r arFflr;r ffiS prd +t 1+.'S q.rrqri * rcR 4F fi crrrrri + et{ri {r ffi 3ra 6rf8Id qI

ftr h t r.6 ii3 {'T6 $ {sl ,rgl{,f6 cR;rFa + ekra. qr G"S tiBn 716 ii qr arsr{t a md & rsadF{Er +, etrra, Fd +rrqri qr

Bdt lrER 116 n ani + +iqra * xrird *u
ln case of :ny loss of glods where the loss occurs in transit from a laclory lo a warehouse or lo anolher factory or from one

warehouse lo anolher during the course of processing of the goods in a warehouso or in storage whether in a faclory or in a

!{r{d 6 T.ar l$-S lr6e qr d,r 6l ii'dra d{ G Frd + iafreiq i' tr{-{d 6.t Er q{ trt ,l]: adr4 S lrd srF } gc (fld-4 fi
Arrd ;i. al nr.d + dra{ ffi rE 4 cir +l fud tf rrfi el /
tn case of rebate of duty of excise on goods exported lo any country or tenitory oulside lndia of on excisable malerial used in

lhe manufaclure of the goods which a[e exporied to any country oI lenitory outside lndia

aft re,e rqa +t {rrdra Eq ftiI rrr{ t qrr{, Acrfr qr {.]i +l qrd furd f6qr 4qr tl /

ln case of 
-goods eiponed oulsrde lndra erporl to Nepal or Bhutan. wilhoul payment ol duty

af}ft-{a reE + ricrd.i ?rffi + r,rdra a iia Bf rTA ftt. Es nfrf;IqE Fd S{e F{e-a eEtrrn + f,d ,rra *r rr+ t 3it{ $
trr Bt {fd 1rfa1 a.'rom afr xtufi{F ( . 2i 1998 6I irflr 109 } Eanr fi{f, *l 16 arto:nro rxrqfafr c{ cr qr( A

qrft-d i*q ft tr/
Credit of any duty allowed to be utilized lowards payment of excise doiy on tinal products under lhe provisions of this Act or

the Rules made ihere under such order is passed by lhe Commissioner (Appeals) on or after, lhe dale appoinled under Sec.

109 of lhe Finance (No.2) Act, 1998.

tqil-d 3{rd{-d *r Et qiiqi cqr sE.qr EA.8 ,, af fi in*q 3-ic[da rlpa (lrff-a) fr4qlE-"-1, 2001. * f}ry I + nif4J ldffftEc t,
rs l{rlri + {iicor + 3 qrE a. rfrfd8l jrra Fr' , :crt a :na*i a qnr {a vrlrr E i{fi 3nerl *tdsfscifr rd 6'r rirJl

*n=-i-"t, A rrm *"rc'r5a ]lnA.o, 1944 4t urrr 35 FF +' drd ftnd rra fr,rfl4'n *' l{lE +' dt{ c{ TR o & cfr
Ffr.a A aTA Erfr(.t / -

The above applic;tion shall be made in duplicate an Form No. EA-8 as specified under Rule, 9 of Cenlral Excise (Appeals)

Rules, 2OO1 within 3 months lrom lhe date on which ihe o.de. sought lo b€ appealed against is communicaled and shall be

accompanied by two copies each of lhe olo and order,ln,Appeal. ll should also be accompanied by a coPy of TR-6 Challan

evjdencing paymenl of prescribed fee as prescribed under seclion 35-EE of CEA, 1944, under Major Head of Account.

yifiriur Jrr+ae i' srq ffifud Adfr-d e-.c6 fi lfir{fi & J,;il qlf6q 
I

;Ei ;;; l"i" 
"- 

r* rct ; rlt s"F i * or-i 2O0t $r lrnaEr fu'qr aN iitr qft riera r+s r.qi drs sqt t ;qE[ & a]

Fqa iooo -i 6r flali fuqErq r

The revision applrcation shatt be accompanied by a lee ot Rs. 2OO/- where lhe amounl involved in Rupees One Lac or less

and Rs. 1000! where lhe amounl involved is more lhan Rupees One Lac

qfr.s iflair t ai rc vrgrt sil {r{rirr t a} sa+ {d 3{rtrr a Fr r^16 fl {ft|i. 5q.n< aa t ldqr slal qrf.il tfl ina *
BlJ ;! fi 6r ftsr q& 614 rr ffi' + Fd! n-$fFrF lr{nflq rqrft'6rul +r r+ fird qr }ffq {l.6r{ +t (.+ rrida 1aEi 'rar F I i

in cjse, it the order covers vafious numberc of ordec in original, fee for each o.l.O. should be paid ifl lhe aforesaid manner,

not wilhstanding the lact that the one appeal to the Appellant Tribunal or lhe one application to lhe Cenlral Govl As the case

may be, is filled to avoid scriploraa work if excising Rs. 1 lakh fee o, Rs 100l for each

qrnsrrlfua ;qrqrdq rfdqi 3{fi}fi{E, 1975, * lrirff-$,l * 4fl{R {f, ]narr !.d' Frrri ln}T *r cfr c{ frqtR-d 6.50 d!-i +I

arurdq {6 Fafda FFII f,r qff 't i
One copy'of apptrcation or O.t.O as the case may be, and the order of the adiudicating auihority shall bear a courl fee slamp

of ns. 6.50 as prescibed under Schedule-l in lerms of the Coun Fee Ac1.1975. as amended

fifl rrffi. +-dtq 3.flr{ TF6 (rd n-{r6{ 3rqreq ;qrqrfu6{sr (614 EfD ffiI, 19s2 t sFrn !'d 3ra' {ic=Frd arsiii at

€fuda;-ri 4rd M 6 yt{ li Lqrn xr+R-d Eql ,rar Fl /
Altention is also ioviled to lhe rules covering these and olher relaled malters conlained an lhe Cusloms, Excise and Service

Appellale Tribunal (Procedure) Rules, 1982

3iq rfidrc crMr 6t ]{fr6 fuf, q.ri t nriftd ecrq-6, ftqd rit{ Tdri-d{ crcrrrit t frq, 3{+dFf id'xrrtrq i{srt{
wwv/.cbec.gov.in 4i ts s6j t I /
For the e[borate. detailed and tatest provisions relaling to filing ol appeal to the hagher appellale aulhority, lhe appellant may

reler lo the Depa(menlal weDs'te www cbec.gov ln
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Appeal No: VZ31lGDir/2017

:: ORDER IN APPEAL :

M/s. Kesri Oil Pvt. Ltd., Plot No. 7 & 8, Survey No, 32, Village: Meghpar

Borichi, Anjar Galpadar Road, Taluka: Anjar (Kutch), Pin: 370 201 (hereinafter referred

to as 'the appellant') filed the present appeal, against Order-ln-Original No.

13/AC/ANJAR/2016-17 dated 03.01.2017 (hereinafter referred to as 'the impugned

order') issued by the Assistant Commissioner, Central Excise Division, Anjar (hereinafter

referred to as'the lower adjudicating authority').

2. The brief facts of the case are that audit revealed that the appellant had

removed imported inputs 'as such' to another unit situated at Faridabad during the

period from April, 2010 to June, 2010, August, 2010 to November, 2010, February,

2011 to March, 2011 and January, 2012 to March, 2012, without reversal / payment

of cenvat credit of Additional Duty of Customs (SAD) @4% of Rs. 15,42,355i- which

resulted into contravention of Rule 3(5) of the Cenvat Credit Rules, 2004

(hereinafter referred to as "the CCR,20041. Show Cause Notice No. V.(?7)|AR-

V/Anjarfoint.Commr.ll29l20l5 dated 04.02.2016 demanded cenvat credit of

Rs. 15,42,355/- under Rule 14 of the CCR, 2004 read with Section 11A(4) of the Central

Excise Act, 1944 (hereinafter referred to as'the Act') and proposed to appropriate

Rs. 15,42,355/- paid by them before issuance of the SCN and also to recover interest of

Rs.5,72,9201- under Rule 14 of the CCR, 2004 read with Section 11AA of the Act and to

impose penalty on the appellant under Rule 15 of the CCR, 2004 read with Section

1lAC of the Act. The said SCN was adjudicated by the lower adjudicating authority

vide impugned order, wherein he confirmed demand of cenvat credit of Rs.

15,42,3551- under Rule 14 of the CCR, 2004 read with Section i1A(4) of the Act and

appropriated Rs. 15,42,355/- already paid by the appellant; and ordered recovery of

interest of Rs. 5,72,520/- under Rule 14 of the CCR, 2004 read with Section 11AA of the

Act and imposed penalty of Rs. 15,42,3551- under Rule 15 of the CCR, 2004 read with

Section 11AC of the AcL

3. Being aggrieved with the impugned order, the appellant preferred the

present appeal on the grounds as follows:

(i) There is no revenue loss as cenvat credit of duty paid by the appellant is

available at another unit situated at Faridabad and hence issue was revenue neutral.

Therefore, it cannot be said involvement of suppression, mis-statement etc. for evasion

of central excise duty and hence extended period cannot be invoked and the demand

hit by limitation.

page No. 3 of 9
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Appeal No V2l31/GDlr/2017

(ii) Penalty is not imposable due to non-availability of ingredient of fraud,

suppression, willful mis-statement etc. on the part of the appellant as case is revenue

neutral.

(iii) The appellant had already reversed credit of Rs. 15,42,355/- before

issuance of the show cause notice and hence, the show cause notice was not required

to be issued as per Section 11A of the Act.

(iv) The appellant submitted that at the relevant time, they had balance in

their cenvat credit account more than the amount demanded and they had reversed

amount demanded from the cenvat credit account and hence interest should not be

levied under Rule 14 of the Cenvat Credit Rules, 2004.

4. Personal hearing in the matter was attended by Shri Paresh Koka,

Accountant of the appellant and reiterated the grounds of appeal; that he had nothing

more to submit in the issue.

Findinqs:

5. I have carefully gone through the facts of the case, impugned order,

grounds of appeal and submissions made by the appellant. The issues to be decided in

the present appeal are (i) whether the impugned order confirming recovery of cenvat

credit of Additional Duty of Customs (SAD) @40lo is proper or othenarise and (ii)

whether recovery of interest and imposition of penalty by invoking extended period are

correct or not.

6. I find that the appellant is a manufacturer of excisable goods viz.

Transformer Oil falling under CETSH No. 27101990, is registered with central excise

department and is availing facility of cenvat credit under the Central Excise Rules, 2004.

I find that the appellant has availed cenvat credit of Additional Duty of Customs (CVD),

Special Additional Duty of Customs (SAD) @4010, Education Cess and S&H Secondary

Education Cess paid on imported inputs. The cenvat credit of the duties paid on

imported inputs and used in, or in relation to, the manufacture of the final products is

available as per the provisions of Rule 3(1) of the CCR, 2004.

7. I find that the appellant had removed said imported inputs'as such'to

another unit situated at Faridabad. I find that when inputs were removed as such, the

appellant was required to pay an amount equal to cenvat credit availed in respect of

such inputs in accordance with Rule 3(5) of the CCR, 2004, the relevant portion of said

rule is as under:

Page No. 4 of g
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\5) When inputs or capital goods, on which CENVAT credit has been

taken, are removed as such from the factory or premises of the provider

of output service, the manufacturer of the ftnal products or provider of

output service, as the case may be, shall pay an amount equal to the

credit auailed in respect of such inputs or capital goods and such removal

shall be made under the cover ofan invoice referred to in rule 9:

(Emphasis supplied)

7.1 In view of the above, it is very clear that the appellant had to pay an

amount equal to the cenvat credit availed on imported goods when removed as such

from their factory premises at the time of removal. In the present case, I find that the

appellant had removed imported inputs 'as such' from their factory premises but had

not paid/reversed Rs. 15,42,355/- which they had availed as cenvat credit of Additional

Duty of Customs (SAD) @4% at the time of impoft of said inputs. Therefore, I find that

the appellant has wrongly retained cenvat credit of Rs. 15,42,355/-, which resulted into

contravention of Rule 3(5) of the CCR, 2004.

7.2 I also find that the appellant has not defended their case and not

produced any supporting document neither before the lower adjudicating authority nor

before the undersigned. I also find that the appellant has not at all contested wrong

availment of cenvat credit of duty paid on Inputs and they agreed with the observation

and reversed wrongly availed cenvat credit of Rs. 15,42,355/- on 26.02.2013 in their

cenvat credit account. Thus, it is not disputed that the appellant had wrongly availed

cenvat credit of duty paid on inputs, which was not admissible to them. Accordingly, the

impugned order passed by the lower adjudicating authority confirming demand of

wrongly availed cenvat credit, is correct/ legal and proper.

8, The appellant has contended that ingredient/element of evasion of central

excise duty by way of suppression, mis-statement etc. not found and hence extended

period cannot be invoked. As discussed above supra, I hold that the wrongly/excess

availed cenvat credit of additional duty of customs paid on inputs and thereby the

appellant has contravened the provisions of the Cenvat Credit Rules, 2004. The

appellant had at no point of time disclosed the material fact to the depaftment in any

manner that they had cleared imported inputs as such without reversal of cenvat credit

of additional duty of customs. I also find that the material facts came into knowledge of

Page No. 5 of g



"l
t 

oppeal No V2I31/GDM/2017

the department at the time of audit. Hence, required ingredients for suppression of

facts with intent to evade payment of central excise duty for invoking extended period

is existing in this case. Under these circumstances, I am of the considered view that the

demand invoking extended period of time is correct. I also find that the appellant has

not paid any amount towards interest and penalty at appropriate rate as provided

under Central Excise Law. Therefore, the appellant has rendered themselves liable to

penal action under Rule 15 of the Cenvat Credit Rules, 2004 read with Section 1lAC of

the Central Excise Act, 1944. However, I find that the transactions are recorded in their

specified records and therefore, penalty @ 50o/o of disputed cenvat credit is liable to be

imposed in accordance with proviso to Section 11AC(1)(c) of the Act and not Rs.

1.5,42,3551-. I flnd that SCN has been issued on 04.02.2016 and the amended

provisions of Section 11AC of the Act are to be made applicable in the present case

also, according to which, option of reduced penalty @ 25o/o of confirmed demand is

required to be given available to the appellant in terms of Section l1AC (1) (e) of the

Act, which has not been granted by the lower adjudicating authority. For the ease of

reference, relevant provisions of Section 11AC of the Act are reproduced as under:-

"SECTION 77AC:-.

(1) The amount of penalty for non-levy or short-levy or non-payment or

short-payment or erroneous refund shall be as follows :-

(a)

(b)

(c) where any duty of excise has not been levied or paid or has been

short-levied or short-paid or eroneously refunded, bv reason of fraud or

collusion or anv wilful mis-statement or suooression of facts. or

aontravPn on the nro o this Av .t or of the rules marlc

fharat rnrtar utifh ln to tof the person who is liablevade

to pay duty as determined under sub-sedion (10) of section llA shall also

be liable to pay a penalty eoual to the duty so determined.

Provided that in respect of the cases where the details relatlng to such

transactions are recorded in the specified record for the period beginning

with the Bth Apri/, 2011 up to the date on which the Finance Bill, 2015

receives the assent of the President (both days inclusive), the penalty

shall be fifry per cent. of the duty so determined;

(d) where any duty demanded in a show cause notice and the interest

payable thereon under section 11AA, issued ln respect of transactions
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referred to in clause (c), is paid within thirty days of the communication of

show cause notice, the amount of penalty liable to be paid by such person

shall be fifreen per cent. of the duU demanded, subject to the condition

that such reduced penalty is also paid within the period so specified and

all proceedings in respect of the said duty, interest and penalty shall be

deemed to be concluded;

G) where anv dutv as determ under sub-section /10) of section

11A and the interest oavable the under section 11AA in resoect of

transactions refened to in clause k) is oaid within thirtv davs of the date

of communication of the order of the Central Excise Officer who has

determined such dutv. the amount of oenaltu liable to be oaid bv such

twen -five cen

the condition that such reduced penalty is also paid within the oeriod so

soecifred.

8.1 It is on record that Rs. 15,42,355/- was reversed by the appellant much

before issue of the SCN. Under the circumstances, the lower adjudicating authority was

duty bound to give option of reduced penalty as per clause (e) of Section l1AC (1) of

the Act, clearly stating that if the appellant pays interest as well as reduced penalty also

within 30 days from the receipt of the impugned order, then penalty would get reduced

to 25o/o of Central Excise duty so determined as per CBEC Circular F. No. 208/07i 2008 -
CX - 6 dated 22.05.2008 read with Hon'ble Apex Court judgment in the case of R. A.

Shaikh Paper Mills P. Ltd. reported as 2016 (335) E.L.T. 203 (S.C.). Had lt been done by

the lower adjudicating authority, the appellant could have availed benefit of reduced

penalty @25% of confirmed demand on payment of full interest and reduced penalty

within 30 days of the receipt of the impugned order. Since not done in the impugned

order, the appellant is being given that option now and they can avail the option of

reduced penalty @25olo of duty confirmed vide impugned order on the condition of

payment of interest in full as well as 25olo reduced penalty within 30 days of receipt of

this order as per ratio of the judgement of the Hon'ble High Court of Gujarat in the case

of M/s. G P Prestress Concrete Works reported as 2015 (323) ELT 709 (Guj).

9. The appellant has argued that the SCN/demand is barred by limitation as

whatever central excise duty had been debited by the appellant is available for cenvat
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credit to another unit situated at Faridabad and hence revenue neutral. I find that the

cenvat credit scheme has been designed to offset and neutralize the duty or tax

incidence and duty paid by the appellant would be available as credit to their

downstream buyer and not to the appellant and therefore per se it cannot be called a

revenue neutral proposition. This apart, availability of credit to the downstream buyer

would be dependent upon many factors. Therefore, I reject this plea of the appellant'

10. The appellant has contended that they had paid Rs. 15,42,355/- before

issuance of the show cause notice and hence, the show cause notice as well as the

impugned order were not required to be issued as per Section 11A of the Act. I find

that the appellant has reversed wrongly availed cenvat credit when pointed out by

audit. However, they have not paid any amount towards interest and penalty and

therefore, department has correctly issued SCN for appropriation of amount paid

towards wrongly availed Cenvat credit and for recovery of interest and imposition of

penalty.

11. The appellant pleaded that interest should not be levied under Rule 14 of

the ccR, 2004 as they had sufficient balance in their cenvat credit account. I flnd that

the period of dispute is from April, 2010 to March, 2012. During the material period,

Rule 14 of the cCR provided that interest is required to be recovered for cenvat credit

wrongly taken or utilized. I find that GBEC vide circular No.9421312077-CX', dated 14-

3-2011 also clarified that the interest shall be recoverable when credit has been

wrongly "taken", even if it has not been utilized. Hence, the contention of the appellant

can,t be accepted. I would like to produce Rule 14 of the ccR, 2004, prevailing at the

material time, which reads as under:

'RttLE 74. Recovery of GENVAT credit wrongly taken or 
$'=9---

erroneously refunded. - where the cenvat credit has been taken or

or has been erroneously refunded, the same along with

interest shatt be recovered from the manufacturer or the provider of the

output seruice and the provisions of sections 11A and 11AB of the Excise

ActorsectionsT3andT5oftheFinanceAct,shallapplymutatismutandis

for effecting such recoveries".

11.1 I flnd that while confirming the demand of interest on wrongly availed

cenvat credit, the lower adjudicating authority has given his findings and I find no

reason to interfere with that.
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12. In view of above, I modify the impugned order in respect of penalty as

stated in Para 8 and Para 8.1 above and retain demand and interest of the impugned

order.

ql. s

L2,L

qM 6Rr ed 61 .r{ orfo mr frqem grrt-ff r$b t fuur wdr 3,

The appeal filed by the appellant stands disposed off in above terms.

rI
(FcR

re+€) qrTffi'

By R.P.A.D.

TO

M/s. Kesri Oil h^. Ltd.,

Plot No. 7 & 8, Survey No. 32, Village:

Meghpar Borichi, Anjar Galpadar Road,

Taluka: Anjar (Kutch), Pin: 370 201.

NaffiE eft(qr. d.,
wie i u qd z, sdq. lR, riia isq{
qlkfr, riqR rdrr(r t-s, f,rgor,
eiWt 6oO1, fr{. ltso 1oq.

Coov for information and necessarv action to:
1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone, Ahmedabad

for kind information please.

2) The Commissioner, CGST & Central Excise Commissionerate, Gandhidham.

3) The tusistant Commissioner, CGST & Central Excise Division - Anjar, Gandhidham.

4) Guard File.
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