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Appoad Mo V231 GOM2OIT

M/s. Kesri Oil Pvt. Ltd., Plot No. 7 & 8, Survey No. 32, Village: Meghpar
Borichi, Anjar Galpadar Road, Taluka: Anjar (Kutch), Pin: 370 201 (hereinafter referred
to as ‘'the appellant’) filed the present appeal, against Order-In-Original No.
13/AC/ANIAR/2016-17 dated 03.01.2017 (hereinafter referred to as 'the impugned
order’) issued by the Assistant Commussioner, Central Excise Division, Anjar (hereinafter
referred to as 'the lower adjudicating authority”),

2, The brief facts of the case are that audit revealed that the appellant had
removed imported inputs 'as such’ to another unit situated at Faridabad during the
period from April, 2010 to June, 2010, August, 2010 to November, 2010, February,
2011 to March, 2011 and January, 2012 to March, 2012, without reversal / payment
of cenvat credit of Additional Duty of Customs (SAD) @4% of Rs. 15,42,355/- which
resulted into contravention of Rule 3(5) of the Cenvat Credit Rules, 2004
(herginafter referred to as "the CCR, 2004"). Show Cause Notice No, V.(27)/AR-
V/Anjar/Joint.Commr./129/2015 dated 04.02.2016 demanded cenvat credit of
Rs. 15,42,355/- under Rule 14 of the CCR, 2004 read with Section 11A(4) of the Central
Excise Act, 1944 (hereinafter referred to as 'the Act’) and proposed to appropriate
Rs. 15,42,355/- paid by them before issuance of the SCN and also to recover interest of
Rs. 5,72,920/- under Rule 14 of the CCR, 2004 read with Section 11AA of the Act and to
impose penalty on the appellant under Rule 15 of the CCR, 2004 read with Section
11AC of the Act. The said SCN was adjudicated by the lower adjudicating authority
vide impugned order, wherein he confirmed demand of cenvat credit of Rs,
15,42,355/- under Rule 14 of the CCR, 2004 read with Section 11A(4) of the Act and
appropriated Rs. 15,42 355/- already paid by the appellant; and ordered recovery of
interest of Rs. 5,72,520/- under Rule 14 of the CCR, 2004 read with Section 11AA of the
Act and imposed penalty of Rs. 15,42,355/- under Rule 15 of the CCR, 2004 read with
Section 11AC of the Act. 2
3. Being aggrieved with the impugned order, the appeliant preferred the
present appeal on the grounds as follows:

(i) There is no revenue loss as cenvat credit of duty paid by the appellant is
available at another unit situated at Faridabad and hence issue was revenue neutral.
Therefore, it cannot be said involvement of suppression, mis-statement etc. for evasion
of central excise duty and hence extended period cannot be invoked and the demand
hit by limitation.
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2Y



dAppeal Mo VEIGEMEOTT

(i)  Penalty is not imposable due to non-availability of ingredient of fraud,
suppression, willful mis-statement etc. on the part of the appellant as case Is revenue
neutral.

(i) The appellant had already reversed credit of Rs. 15,42,355/- before
issuance of the show cause notice and hence, the show cause notice was not required
to be issued as per Section 11A of the Act.

(iv) The appellant submitted that at the relevant time, they had balance in
their cenvat credit account more than the amount demanded and they had reversed
amount demanded from the cenvat credit account and hence interest should not be
levied under Rule 14 of the Cenvat Credit Rules, 2004.

4, Personal hearing in the matter was attended by Shri Paresh Koka,
Accountant of the appellant and reiterated the grounds of appeal; that he had nothing
more to submit in the issue,

5. I have carefully gone through the facts of the case, impugned order,
grounds of appeal and submissions made by the appellant. The issues to be decided in
the present appeal are (i) whether the impugned order confirming recovery of cenvat
credit of Additional Duty of Customs (SAD) @4% is proper or otherwise and (il
whether recovery of interest and imposition of penalty by invoking extended period are
correct or not.

6. I find that the appellant is a manufacturer of excisable goods viz.
Transformer Oil falling under CETSH No. 27101990, is registered with central excise
department and is availing facility of cenvat credit under the Central Excise Rules, 2004.
I find that the appellant has availed cenvat credit of Additional Duty of Customs (CVD),
Special Additional Duty of Customs (SAD) @4%, Education Cess and S&H Secondary
Education Cess paid on imported inputs. The cenvat credit of the duties paid on
imported inputs and used in, or in relation to, the manufacture of the final products is
available as per the provisions of Rule 3(1) of the CCR, 2004.

7. I find that the appellant had removed said imported inputs 'as such' to
another unit situated at Faridabad. I find that when Inputs were removed as such, the
appellant was required to pay an amount equal to cenvat credit availed in respect of
such inputs in accordance with Rule 3(5) of the CCR, 2004, the relevant portion of said
rule Is as under:

Pago Hao 4!
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"(5) When inputs or capital goods, on wiich CENVAT credit has been
taken, are removed as such from the factory, or prenises of the provider
of output service, the manufacturer of the final products or provider of
output service, as the case may be shall pay an amount equal to the
credit avaded in respect of such mputs or capital goods and such removal
shall be made under the cover of an invoice referred to i rule 9.

{Emphasis supplied)

7l In view of the above, it is very clear that the appellant had to pay an
amount egual to the cenvat credit availed on imported goods when removed as such
from their factory premises at the time of removal. In the present case, | find that the
appellant had removed imported inputs ‘as such’ from their factory premises but had
not paid/reversed Rs. 15,42,355/- which they had avalled as cenvat credit of Additional
Duty of Customs (SAD) @4% at the time of import of said inputs. Therefore, 1 find that
the appellant has wrongly retained cenvat credit of Rs, 15,42,355/-, which resulted into
contravention of Rule 3(5) of the CCR, 2004,

7.2 I also find that the appellant has not defended their case and not
produced any supporting document neither before the lower adjudicating authority nor
before the undersigned. I also find that the appellant has not at all contested wrong
avallment of cenvat credit of duty paid on inputs and they agreed with the observation
and reversed wrongly availed cenvat credit of Rs. 15,42,355/- on 26.02.2013 in their
cenvat credit account. Thus, it is not disputed that the appeliant had wrongly availed
cenvat credit of duty paid on inputs, which was not admissible to them. Accordingly, the
impugned order passed by the lower adjudicating authority confirming demand of
wrongly avalled cenvat credit, is correct, legal and proper.

8. The appellant has contended that ingredient/element of evasion of central
excise duty by way of suppression, mis-statement etc. not found and hence extended
period cannot be invoked. As discussed above supra, 1 hold that the wrongly/excess
avalled cenvat credit of additional duty of customs paid on inputs and thereby the
appellant has contravened the provisions of the Cenvat Credit Rules, 2004, The
appellant had at no point of time disclosed the material fact to the department in any
manner that they had cleared imported inputs as such without reversal of cenvat credit
of additional duty of customs. I also find that the material facts came into knowledge of
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the department at the time of audit. Hence, required ingredients for suppression of
facts with intent to evade payment of central excise duty for invoking extended period
is existing in this case. Under these circumstances, | am of the considered view that the
demand invoking extended period of time is correct. 1 also find that the appellant has
not paid any amount towards interest and penalty at appropriate rate as provided
under Central Excise Law. Therefore, the appellant has rendered themselves liable to
penal action under Rule 15 of the Cenvat Credit Rules, 2004 read with Section 11AC of
the Central Excise Act, 1944, However, I find that the transactions are recorded in their
specified records and therefore, penalty @ 50% of disputed cenvat credit is liable to be
imposed in accordance with proviso to Section 11AC(1)(c) of the Act and not Rs.
15,42,355/-. 1 find that SCN has been issued on 04.02.2016 and the amended
provisions of Section 11AC of the Act are to be made applicable in the present case
also, according to which, option of reduced penalty @ 25% of confirmed demand is
required to be given available to the appellant in terms of Section 11AC (1) (e) of the
Act, which has not been granted by the lower adjudicating authority, For the ease of
reference, relevant provisions of Section 11AC of the Act are reproduced as under:-

“"SECTION 11AC:-.

(1) The amount of penally for non-levy or short-levy or non-payment or
short-payment or erroneous refund shall be as follows ;-

(&) i A

fc)  where any duty of excise has not been levied or paid or has been
short-levied or short-paid or erroneously refunded, by reason of fraud or
collusion _or any wilfil mis-statement or suppression of fads, or
contravention of any of the provisions of this Act or of the rules made
thereunder with intent to evade payment of duly, the person who is liable
to pay duty as determined under sub-section (10) of section 114 shall also
be liabie to pay a penally equal tp the duty so determined

Provided that in respect of the cases where the details relating fo such
transactions are recorded in the specified record for the period beginning
with the 8th April. 2011 up to the date on which the Finance Bl 2015
recenves lhe assent of the President (both days inclusive), the penaity
shail be fifty per cent. of the duty so determined

(d)  where any duty demanded in a show cause nolice and the interest
payable thereon under section 1144, issued in respect of transactions
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referred to in clause {c), is paid within thirty days of the communication of
show cause notice. the amount of penalty liable to be paid by such persan
shall be fifteen per cent. of the duty demanded, sulbiject fo the condition
that such reduced penalty (s also paid within the period so specified and
all proceedings in respect of the said duty, interest and penally shall be
deemed to be conciuded;

IThi i - ' !

1]A and the interest payabie thereon under section 1IAA in respect of
transactions referred (o in clause () is paid within thirty days of the date
of communication of the order of the Central Excise (fficer who has
determined such duty, the amount of penalty liable to be paid by such
person shall be twenty-five per cent. of the duty so determined, subject to
the congdition that such reduced penatly & also paid within the period so
spegified.

Pt
B.1 It is on record that Rs. 15,42,355/- was reversed by the appellant much
before issue of the SCN. Under the circumstances, the lower adjudicating authority was
duty bound to give option of reduced penalty as per clause (e) of Section 11AC (1) of
the Act, clearly stating that if the appellant pays interest as well as reduced penalty also
within 30 days from the receipt of the impugned order, then penalty would get reduced
to 25% of Central Excise duty so determined as per CBEC Circular F, No. 208/07/2008 -
X - 6 dated 22.05.2008 read with Hon'ble Apex Court judgment in the case of R. A.
Shaikh Paper Mills P. Ltd. reported as 2016 (335) E.L.T, 203 (5.C.). Had it been done by
the lower adjudicating authority, the appellant could have avalled benefit of reduced
penalty @25% of confirmed demand on payment of full interest and reduced penalty
within 30 days of the receipt of the impugned arder. Since not done in the impugned
order, the appellant is being given that option now and they can avail the option of
reduced penalty @25% of duty confirmed vide impugned order on the condition of
payment of interest in full as well as 25% reduced penalty within 30 days of receipt of
this order as per ratio of the judgement of the Hon'ble High Court of Gujarat in the case
of M/s. G P Prestress Concrete Works reported as 2015 (323) ELT 709 (Guj).

9, The appellant has argued that the SCN/demand is barred by limitation as
whatever central excise duty had been debited by the appellant is available for cenvat
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credit to another unit situated at Faridabad and hence revenue neutral. 1 find that the
cenvat credit scheme has been designed to offset and neutralize the duty or tax
incidence and duty paid by the appellant would be available as credit to their
downstream buyer and not to the appellant and therefore per se it cannot be called a
revenue neutral proposition, This apart, availability of credit to the downstream buyer
would be dependent upon many factors. Therefore, [ reject this plea of the appellant.

10. The appellant has contended that they had paid Rs. 15,42,355/- before
issuance of the show cause notice and hence, the show cause notice as well as the
impugned order were not required to be issued as per Section 11A of the Act. [ find
that the appellant has reversed wrongly availed cenvat credit when pointed out by
audit. However, they have not paid any amount towards interest and penalty and
therefore, department has correctly issued SCN for appropriation of amount paid
towards wrongly availed cenvat credit and for recovery of interest and imposition of

penalty.

11, The appellant pleaded that interest should not be levied under Rule 14 of
the CCR, 2004 as they had sufficient balance in their cenvat credit account. [ find that
the period of dispute is from April, 2010 to March, 2012. During the material period,
Rule 14 of the CCR provided that interest is required to be recovered for cenvat credit
wrongly taken or utilized. 1 find that CBEC vide Circular No. 942/3/2011-0X., dated 14-
3-2011 also clarified that the interest shall be recoverable when credit has been
wrongly “taken”, even if it has not been utilized. Hence, the contention of the appeliant
can't be accepted, I would like to produce Rule 14 of the CLR, 2004, prevailing at the
material time, which reads as under;

'"RULE 14. Recovery of CENVAT credit wrongly taken or
erroneously refunded. — Where the Cenvat credit has been [aken or
utilizad wronaly or has been erronepusly refunded, the same along with
interest shall be recovered from the manufacturer or the provider of the
oultput service and the provisions of sections 11A and 11AB of the Excise
Act or sections 73 and 75 of the Finance Act, shall apply mutatis mutandis
for effecting such recovenes”.

11.1 [ find that while confirming the demand of interest on wrongly availed
cenvat credit, the lower adjudicating authority has given his findings and [ find no

reason to interfere with that.
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12. In view of above, [ modify the impugned order in respect of penalty as
stated in Para 8 and Para 8.1 above and retain demand and Interest of the impugned
order.

7937 adteaal g od &t g adta & Foe auia aftds 8 e s g
12.1 The appeal filed by the appellant stands disposed off in above terms.

By R.P.A.D.

To, . . L L. L.
M/s. Kesri Oil Pvt. Ltd., vy St ot w A,

Plot No. 7 & B, Survey No. 32, Village: | &g 5 o Ud ¢, 58 4. 32, a: IR
Meghpar Borichi, Anjar Galpadar Road, | gifssfi simi 7o 918, GINEAL
 Taluka: Anjar (Kutch), Pin: 370 201. | 55 @), . 390 30

Copy for information and necessary action to:

1)  The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone, Ahmedabad
for kind information please.

2)  The Commissioner, CGST & Central Excise Commissionerate, Gandhidham.

3) The Assistant Commissioner, CGST & Central Excise Division — Anjar, Gandhidham,

4)  Guard File,
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