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Passed by Shd Lelit Prasad, Commissioner, Central Goods aad Servlce Tax & Celtral
Ercise, Rajkot

$fu{f,dT +icqr lqtl"rrr-*.s.g. (r.d.A.) Eaia rrg.r.l.r.rrg t ffrE ce al8 sfifu-s $riqr s.
.e/?.rb-(r{r.fr. Bara rE.rr.roru t rrgvwr A, * frft-d lRrr{, 3lrtFEr , +,?T dF{ r'a t-o +-r

:itr r.qr< lffi, {rffifc +t tr;a yfuF?ra-tqq8 SI IIRT z.i, *iftq rasr{ aftir yfufr'qa tquy *r
?rrr e., t 3{d?id d 6I ?r* 3lffi t F<:l fr nr*r qrlra 6r} S rl-eq { y{ra crMI t w
fr B-ffid f+qr riqr t.

In pursuance to Board's Notification No. 26l2Ol7-C.Ex.(NT) dated 17.t0.217 read,
with Board's Order No. 05/2017-ST dated 16.11.2017, Shri tatit Prasad, Commissioner,
Central Goods and Service Tax & Central Excise, Rajkot has been appointed as Appellate
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of
Central Excise Act, 1944 and Section 85 ofthe Finance Act, 1994.

4 3rr{ 3nryd/ {i{fd 3rEFd/ 3qtq4d/ Trdr{r6 3Iz{fd, idrq r.qrE ?16/ fdt.rir, rs-+lc I qrr;IJn
l ,f$tl*r ranr'gcrftfud arfr'ry melr $ q#a: 7

Arising out of above mentioned OIO issued by Additional/Joint/ Deputy/ Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham :

q s+ils-d& cf}dlfi ifi.I ar;I uE qar/Name &AddressoltheAppellatrts& Respondent :-

M/s Patel Construction Co.,, Nelkanth Street, B.B,Z. South 60,,Zarida
Chowk,,Gandhidham,

{s^ 3{re?r(:tfu) t zqfud +f+ Eqf+d Bmfifua aft& ,i s.rrra fiffi t vrfu5rr1 6 *ro
$qfd dr{{ * 6s.ar tr/
Any person assrieved by this Order-in-Appeal may file arl appeal to the appropriate authority
in th'e fotlowii'fi wav.

(A) fiar lla ,*;fiq raqr( l1a ('d, t-dr6{ irfrfr{ aqTqrfr'flnT Ar cfr $ff,, *;fiq r.qr( q6
3rfrfriq ,1944 fiI qnr "3sB fi rrdra uE h-ra srftB-rrr{, tgs+ #r'trRr 86 fi ir,+rld
ffi'fua ilrr6 #I ar sfi-ff t U

Appeal to Custom!, Exgise & Servrce Tax Appeltate Tribunal under Section 35B of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

(i) drtrfiq ar.qi6d t g*<Fra q?t qm-d ffqr qlffi, #fl-q r.crdd er"s ('d +Erfi-{ Jrfi-&{
aTqTft-6-{fr ffr frr}s' fid, aTz 6dfi6 a 2, irR. t.'c-{a, i'ft-cff, 6t #r'arfr urBq rl
The specia.l bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No, 2,
R.K. Puram, New Dethi in all matters relating to classification and valuation.

(ii) jqtt{a qftda I(a) C dtt' rrc arfif,} + 3rf,rdr R}c q?t yfiA fiar l1m, *,4-q riqrd a6 w
fidr6{ 3rfi-dl{ ;qqrfr+toT Geicy #t vftva etJrq qfu6r, . <ffi{" 66, a-5ar$ ara-a' rsrel
3r6{ildr(- 3loorq 61 6r drff TGq l/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunat {CDSTAT) at,
2nd Floor, -Bhalmali_ Bhawan, Asarwa Ahmedabad-380016 in t6se of appeals other than as
menLioned in para- 1(a) above
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fiI{A T{irE A'I rAfrmor g{ri{a :

Revision aooliSation to Government of India:
fs yrlsr 6r'cilfiarorqfr--+t ffi'fua a'ra-di fr. i,fiq gdrd aF lrfrtr-{fr. 1q94 fiI trrrr

358tr &'cqffttd-6 + 3rd?rd 31i11 €fud, ]Tr1;r 5GFR. q;rfittoT 3ad-{n ffi. fu;a r*rOrq rr*e
Es{!?T, d'efr dfrd:*dd frq erra, ${rd nrrt, r$ ftffi-t fooor, +} f+-qr drai arBqt /
A revision aoolication lirs to the Under Secrelan. 1o the Goventmenl of lndia, Revision
Aoolication Uhit. Ministn ol Financr-. DcDartmcnl of Rer-enu,, 4th Floor, Jeeran Deep
Birildine. Parlianrent Streel. Nrr\ Dellrr I1000 l, under Section 35EE of the CEA 1q44 ih
iespeci?t the foUorving case, gor,erned bv first prdviso to sub section (1) of Section-358 ibid:

qfr :+rm t G6fr r6srd + r{rrd d. ;16r .r6€rd Gffi qro +t Gffi 6RETi t 3l-5R rrd fi qrrr;Ei

t atrra qr Bm it;q 6rsri qr fu{ ftfr'a-g er-grr r|6 t <st srsr 
-rrF 

crrrs-d t ahra qr ffi
slsn a.r5 t qr srsRur I *rm*tr{rF6{ur*al1rd Gt# +rrtiri qr Brft a-fl{ 7|6 d xrd + t6€rd
t Hrffi fr/
ln case o[ anr loss o[ uoocls. rvhere the loss occurs in transit from a facton' to a ['arehouse or
i.i ,i6rf,-Ciia.ion oi Tiom-bn" ri'arehouse ro another during lhe course 6f processirtg oI lhe
goods in a rvarehouse or in storage rvhether in a factory or in? rvarehouse

e{rrd S qr6{ ffi ns( qr alr +t Fqia w G qm fi frMvr fr rqra +.d qrd w fifr rr$
#q rr*( rf* + g. (ftec) + arqd fr, d irrrd * er6{ ffi {T'q'dT Er, +} Hrd 61 4s ti

In case ofrebate offlulr o[excise on goods exported 1o qn\'.ou-n1r\- or-territon orttside India
of on ext.rsable marlrial [rsed rrl ll]e"manLrfaitLrre of the-goods rihith are exported to an\
countrv or territorv outside lndia.

qft y.qrc qriq 6r a1qifla frr' fuar sTrtd t qE{, icrf, qi {drd +t qrc+ Ma F+qr rrqr tr /
ln case of g'oocl s exprorted outside India export to Nepal or Bhutan, \\'ithout pavment of dutY.

€'fdfeYd rccr fi Jaqrda ai""6 * srrrdrfr & fa('3i EqA ffic fs sftG-qq ue gs* Efuq
da.trrdt + il6d qr;q A ,€ t ntr t$ nr*sr d :riq+a ir+e) * d-dRl f+a nfrG-qs (a z).

1998 fri qr{r 109 S adRr fr-qa fi Trt artrs.]rq-dr dqrqrfrfr q{ qI qrd fr qrft-a B-(' rI\'tti
Credit of anr dutr aliorted to be utilized Io$ards Dalmenl of excis- dutr on ftnal prgduqts
una?r *ie-ijioviii6ns of thls Acr or the Rules madi therc under sttclt orrter rs passed by the
Commissiohcr {Appeals) on ot after. lhe dale appoinled ttnder Sec l0q ol the Finance (No 2}
Act 1998

3ctr+-d 3ai-f,d Sr e\ cFqi c.rd ssqr trA-8 *, Et #r A-fi-q sacTe;I eli6 (3lfifr) ifi-{4r-d-ff,

2001, + F-{q 9 + 3riljrd' EFft"z t, gs vrisr + €tqnT fi 3 nrd + ifllrd St ar,,t qrtt(' 
t

:;c{tfrd $ri-d fi snr ryd yrllr a :rfia rrrttr fft d cfr"qi qilra ff ilfr qrBqt arrr fr adq
3.qE arFs nfufrqq. 1b44 6r qRr 35-EE t rua Grutfta efffi 61 3ril{Jfr * saq t ilt qr

TR 6 # cfr €-crr-fr fi drfi qrfdqt I
The above aoolication shall be made in duplicate in Form No. EA 8 as specified under Rule, a
of Cenrral Eicise {Aooealsl Rules. 2001 sithin .l months from the date on uhich the order
iouehl io be aooedled asaihst is communicated and shall be accompanied bt trvo copies each
oi iEe OIO and'Order lfi-AnDeal. lt should also be accompanied b\ a copr'of TR-6 Challan
evidencing pa\ men t ot presiiibed fee as prescribed under Secl ion 3] EE of C EA. I 94 4. u nder
Major Head of Account.

qdfulgr sra-<a * snr ffifua flfitiita st6 SI 3rfiq-rft 6r arff qG(' 
t

#o rcra c6;r (rfi ars sqd qr ssfr 6ff fr a tr+ 2001- 6r ryrdrd B-4T dR, 3it{ qft silrd
6-a u-+ 66 5q-$ t ;qr<r d ail 5tri l00o -/ .5r sIJFIra Bsr d& r

The revision aoolication shall be accomnanie,l tr a fe" of Rs. 2Ottr ' \\ here thr amount
involved in Rupees One Lac or less and Rs. 1000/ rthcre the amount involved is more than
Rupees One Lac.

zrfr fs yrler fr 6g {d yrist 6r uar}rr } a\ c-.f6 {d rnier fi R(r ?E 51 srrrdra. l;qried
d?T ii fu-{T arar uriB-d'i I{ aeq + ili al gff 6T ft'er +A 614 t ilili # faT qefurfr 3rm?hq

d-qrfu-6{ur +} (ro nfia qr i,fiq sc6r-d 4t !-6 3{ri{d G;qr drar t t / I" case, if the order
covers various numbers oI order irr Orieinal. fee lor eaclr O.l.O. should lre natd in the
aforesaid manner. not rrithstandinp lhe fac'l that the one anpeal io lhl ADDellanl T;ibunal or
the one application to the Cenrrql G-ovr. As tlre case mav be. is lilled to aroid scriproria work iI
excisingRd. I lakh lee of Rs. 100/ foreach.

q"rFsilfud rqrqrdq af6 yfufi-+q. 1975. + irdsfr I * ]ldfrR rd lrEtr (rd €?r-"'I;r snisr ST

cfr q{ ftnft-d 6 50 fu 6r ;qrqr6rq ?le+, ftf+-c "d}r daT llfil,r I "
One copr of apnlication or O.l.O. a5 the case mat be, and the order o[ the adit'dicating
authoritr'shall'liearacourtfcestamnoIRs.6.50aiorescribedunderSchedule-[iirtermsoT
the Couit Fee Act,l975, as amended.'

dlaT ete<F. i;ffiq jaqrq rrFF rrd fr-drm-{ ffiq;qrsTfu+-{ur (mrf frfut i;;ffi. 1982 fr Effi-a
('d. 3r& ffird HrFd 6l HFqR'-.6'ri dr& fr rltr efr rqra 3rT+ff-J F+-4T arar tr /
Attention is also invited to the rules coverinq these and other rclated matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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Appeal No: 37 lcDMl2OlT
Appellant: M/s. Patel Construction Company, Gandhidham.

:: ORDER.IN-APPEAL::

Being aggrieved with Order-in-Original No. 24 lSTlACl2Ot6-
17 dated 31.01.2017 (hereinafter referred to as ,,impugned order,),

M/s, Patel Construction Company, Neelkanth Street, BBZ South 60,

Zanda Chow,k, Gandhdiham 370 201 (hereinafter referred to as

"appellants"f have filed the present appeal.

2.1 The appellants are registered as providers of the taxable

services in the nature of "Construction of Commercial or Industrial

Building", oPacking Services", "Renting of Immovable Property Services"

and "Supply of Tangible Goods" under the Finance Act, 1994 and the

rules made thereunder. During the audit of financial records of the

appellants, it was noticed that they have provided the services of

"Cleaning Activity & Garbage cleaning work at Kandla Port" valued @ Rs.

58,70,231 1- & Rs. 15,18,183/- during the Financial Years 2010-11 &

2oll-12 respectively, however they had not paid required Service Tax

thereon by wrongiy availing the exemption under Notification No.

25l2OO7 dated 22.05.2007 by the said services under the category of

"Commercial or industrial Construction Services".

2.2 Therefore, Show Cause Notice dated 13. i0.2015 was issued

to the appellant on the grounds that as per explanation given under

Notification No. 25/2007 dated 22.05.2OO7, Cornmercial or Industrial

Construction services provided in relation to the execution of work

contract in relation to construction of port or other port shall not include

the service of completion and finishing, repairing, alteration, renovation,

restoration, maintenance or repair provided in relation to existing port

and or other port. Further, Board vide Circular No: B1/16-TRU dated

22.05.2007 has clarified that such services provided to in relation to

existing port or other port or sha11 be outside the scope of exemption

under the said noti{ication. Thus, the short paid Service Tax of Rs.

6,04,6341- for the Financial Year 2010 - 2oll & Rs' 1,56,373/- for the

Financial Year 2011-12, totaling to Rs. 7,61,0071- was demanded by

invoking proviso to Section 73( 1) of the Finance Act, 1994 along with

interest. it was further proposed to impose penalty under Section 76, 77

&78 ibid.

4



Appeal No: 37 lcDMl2017
Appellant: M/ s. Patel Construction Company, Gandhidham.

3. The said Show Cause Notice was adjudicated by the Lower

Adjudicating Authority vide his impugned order wherein he held that

services provided by the appellants were not classifiable as the category

of "commercial or industrial construction services,, eligible for exemption

under Notification No. 25l2OO7-service Tax dared 22.05.2007. Therefore,

the demand of Service Tax of Rs. 7,61,007/- was confirmed under

proviso to Section 73(1) of the Finance Act, 1994, along with interest.

Further, penalty equivalent to Service Tax confirmed was imposed under

Section 78 ibid and penalty of Rs. 10,000/- was imposed under Section

77 ibid.

4.L Being aggrieved with the impugned order, the appellant have

preferred the present appeal on the grounds that services of cleaning of

port undertaken by them is not covered under the definition of "cleaning

services' given under Section 65(24b1 of the Pinance Act, 1994; that they

have mereiy removed the waste lying inside the Kandla port and

transported the same to the dumpyards located 3 - 5 kilometers away

from the port; that the activity was confined to roads inside the port that

are used by the lorries for transportation of bulk agri-produce and agri-

product which are brought from outside the port to jetfy for loading on

board the vessels calling at the port; that there is constant spillage of

these commodities from the lorries on the roads which has to be removed

on a regular basis for preventing the roads from becoming slippery; that

the removal of albresaid spillage from the roads inside Kandla Port and

its transportation to dumpyards located outside the port cannot be held

as liable to Service Tax under the category of 'cleaning acitivg/ specified

in Section 65(24b) ofthe Finance Act, 1994.

4.2 The appellants further argued that it is neither alleged nor

held that they have provided any specialized cleaning services such as

disinfecting, exterminating or sterilizing of objects or premises and hence

removal of waste is liable to Service Tax under the category of "cleaning

services"; that most of the waste removed by them comprised to agri-

produce and agri-products exported from Kandla Port and hence they are

in relation to agricuiture which is specifically excluded from the taxable

5
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Appellant: M/ s. patet 
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4.3 The appellants stated that the demand is time barred as they

have already shown that these exempted services were provided in their

statutory returns and placed reliance on the case law of Chemphar

Drugs & Liniments - 1989 (4Ol ELT 226 lSCl, Tamil Nadu Housing

Board - 1994 l74l ELT 9 lSCl, Cosmic Dye Chemicals - 1995 (7St ELT

72f (SCl, Pushpam Pharmaceuticals Company - 1995 (28) ELT 4O1

(SCf, Anand Nishikawa Co. Ltd - 2OOS (1881 ELT r49 (SCl & pahwa

Chemicals Private Limited - 2OOS (1891 ELT 2S7 (SCf; that since they

have not charged/not collected the Service Tax therefore Lower

Adjudicating Authority has erred in computing the tax liability after

applying cum tax principle and placed reliance on the case law of

Advantage Mecira Consultant - 2008 (10) STR 449 (Tri. Kolkata)

maintained as reported at 2009 (14) STR J49 (SC).

5. The Central Board of Excise and Customs vide Notification

No: 2612O17-Cx(NT) dated 77.10.2017 read with Order No: 05/2017-

Service Tax dated 16.11.2017, has appointed undersigned as appellate

authority under Section 35 of Central Excise Act, 1944 for the purpose of

passing orders in this appeal.

6. Accordingly, personal hearing in the matter was held on

07.02.2018 which was attended by Shri Chetan Dethariya, Chartered

Accountant wherein he reiterated the submissions filed.

7. Shri Chetan Dethariya, Chartered Accountant, vide his letter

dated 07.02.2018 filed another submissions wherein apart from

repeating earlier submission stated that their business transactions were

within the knowiedge of the department and the same issue is pending

for the earlier period before Tribunal and placed on records the copy of

Order-in-Origrnal and Service Tax return.

Discussion and findings:

8. I have carefully gone through the entire case records and the

submissions made by the appeliant orally as well as in writing. I lind that

as the appellant has deposited an amount of Rs. 76,200/- vide Challan

dated 22.03.2017, which is in excess of mandatory 7.5o/ct ol the duty,

thus I find that there is compliance to requirement of Section 35F(i) of

6
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Central Excise Act, 1944. Therefore, I proceed to decide the appeal on

merits.

9.1 I find that only issue to be decided in *ris case is whether

the cleaning services provided by the appellants in the Kandla port are

eligible for exemption, as claimed by the appellants or otherwise?. I lind
that the nature of work done by the appellant is not disputed i.e. the

appellants have provided the cleaning activig' and Garbage cleaning

work at Kandla Port. However, the appellant have sought the exemption

of service Tax thereon on the grounds that the said services are

classifiable under uCommercial & Industrial Construction Services,, and

as they have been provided to port therefore they are exempted from

Service Tax under Notification No. 25/2007-service Tax dated

22.O5.2OO7 w.e.f. from 01.06.2OO7 to 30.06.2012, which reads as under:

"ln exercise of the pouters confened bg sub-section (1) of section 93 of tlrc Finance Act,
1994 (32 of 199a) (hereinafier refeffed to as the Finance Act), the Central Gouernment, on
being satisfed that it is necessary in the public interest so to d.o, herebg exempts
commercial or industial construction seruice, referred to in sub-clause (zzq) of clause
(105) of section 65 of the Finance Act, and seruices prouided in relation to the exealtion of
works contract, rekrred to in sub-clause (zzzza) of clause (105) of section 65 of the
Finance Act, prouided to anA person bg ang other person in relation to construction of port
or other port, from the uhole of the seruice tax leuiable thereon under section 66 of the
Finance Act.

Explanation - For the purposes of this notification, it is herebg declared that, -

(i) commercial or industial construction service or seruices prouided in relation to the
exeantion of uorks contrad in relation to construction of port or otLler port shall not
include seruices of completion and ftnisLting, repair, alteration, renouation,
restoration, maintenance or repair proutded in relation to eishng port or oth.er
port; and

(i4 "port" and 'other port" haue the meanings respecttuelg assigned to them in
clauses (81) and (76) of section 65 of the Finance Act.

2. This notification sl'tall come into force on the 1st dag of June, 2007.'

9.2 I further find that Notification No. 25l2OO7 -Service Tax

dated 22.05.2007, was rescinded vide Notification No. 34 l20l2-Sewice

Tax dated 20.06.2012 and Notification No. 2512O12-Service Tax dated

20.06.2012 has been issued w.e.f. Ol.O7.2Ol2 and its relevant excerpts

are as under:
oExemptions 

from Seruice tax - Mega Notifications - NotiJication No. 12/2012-5.7.
superseded

In exercise of the pouters conferred by sub-section (1) of section 93 of the Finance Act,
1994 (32 of 199a) (hereinafi.er refered to cts the said Act) and in supersession of
notification number 12/2o12-Seruice Tax, dated the 17th March, 2012, published in the
Gazette of India, Extraordinary, Part Il, Section 3, Sub-sectton (i) uide number G.S.R.
210(E), dated the 17th Marclu 2012, the Central Gouernment, being satisfied that it is
necessary in the public interest so to do, herebg exempts the follouing taxable seruices
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from the whole oJ the seruice tax teuiable thereon und_er section 668 of the said Act,
namelg :-

01.

02.

03.

04.

05.

06.

07.

08.
09.

10.

11.

12.

13.

14. Seruices bA LuaA of construction, erection, commissioning, or installation of original
works pertaining to,-

(a) an airport, porl or railutags, including monorail or metro;
(b) a single residential unit . . .. .

(c) low-cost ftouses...
(d) post-haruest storage infrastructure. ...
(e) mechanised food grain handling sgstem...."

Thus, upon reading of both the notifications, I find that they

exempt the services provided in relation to construction service provided

in course of construction of port. However, I llnd that cleaning services

cannot be equated with commercial or industrial construction service by

any stretch of imagination.

9.3 Now, another point which comes up for consideration is that

since the services provided are not in the nature of Commercial or

Industrial Construction service then what is correct classification of the

service for which Service Tax is being demanded?. I find that Show Cause

Notice does not provide the alternative classification of the services till
30 .06.2012. However, on or after 01 .07 .2012 due to insertion of Section

66D in the Finance Act, 1994 there was no need for classification of

service as all the services are taxable except the services covered under

negative list or/and the services which are specifically exempted, which

is not the case in present matter.

1O.1 Apart from merits, I find that service of the same nature,

provided by the Noticee during the Financial Year 2005-06 to 2009-10,

was point ol dispute in Show Cause Notice V.ST/AR-

GND/Commr l73l2O1i dated i5.04.2011 and Commissioner, Central

Excise, Rajkot vide his Order-in-Original No: 56/Commrl2Ol2 dated

O3.lO.2Ol2 has confirmed the demand of Service Tax by classifying the

said service under 'Cleaning Activity Services'r. ,, _
>1J-

i.t
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lO.2 I find that the Show Cause Notice on hand demands Service

Tax, by denying the benefit of exemption notification, for the Financial

Year 2010-11 and 201r-r2 by invoking the suppression clause. I find

that no extended period can be invoked in this case since the facts of

service being provided was in knowledge of the department since Show

cause Notice for the earlier period upto 2oog-2olo was already issued to

the appellant. Therefore, the facts were in the knowledge of the

department. Therefore, no demand of Service Tax for the Financial year

2010-11 and 2011-i2 by invoking the suppression clause can be made

in this show cause Notice dated 13.10.2015. r find that my views are

well supported by the judgment of Honble Supreme Court in the case of

Nizam Sugar Factory V/s. Collector of Central Excise, A. p. reported

at 2o,o,6 (197) ELT 465 (SCl wherein ir has been clearly held that when

all relevant facts were in the knowledge of the department at the time of

issuance of first Show Cause Notice, whiie issuing subsequent Show

Cause Notices, same / similar facts cannot be taken as suppression of

facts. Hence, l finci that demand fails on the limitation issue.

11. Accordingly, I allow the appeal filed by the appellant on the

limitation and set aside the impugned order in toto.

ji!

F. N.V.2ls7lcDMl2O17
Place: Rajkot.

Dated: 21.02.2018

By Speed Post
To,

M/s. Patel Construction Company,
Neelkhant Street, BBZ South 60,
Zanda Chowk,
Gandhdiham 37O 2Ol
Copy to:
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(LALTT PRASADI

COMM]SSIONER, CGST & CEX, RAJKOT/
COMMISSIONER (APPEALS-III),

CGST & CEX, RAJKOT

2
a

4

The Chief Commissioner, GST & Centrai Excise, Ahmedabad
Zone, Ahmedabad.
The Conrmissioner, GST & Central Excise, Kutch.
The Commissioner, GST & Central Excise, Rajkot.
The Assistant Commissioner, GST & Central Excise, Division:
Gandhi.dham Urban.
Guard Fiie.s)


