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In prirsuance to Beard's Notiication No. 26201 7-C.Ex.(NT] dated 17.10.217 read
with Board's Order No, 05/2017-5T dated 16,11.2017, Shri Lalit Pragad, Commissioner,
Central Goods and Service Tax & Central Excise, Rajkot has been appointed as Appellate

Authority for the purpose of passing orders in respect of appeals filed under Section 35 of
Central Excise Act, 1944 and Section 85 of the Finance Act, 1994,
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Arising out of above mentioned OI0 izsued by Additional/Joint f Deputy | Assistant
Commissioner, Central Excise [ Service Tax, Hajkol /| Jamnagar | Gandhidham

g yftewdl & ofdady & 5 02 9 [ Name & Address of the Appellants & Respondent

Mfs Patel Construction Co., Nelkanth Street, B.B.Z. Bouth 60, Zanda
Chowk,,Gandhidham,
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H.%l:ai to Customs, Excise & Service Tax Appetlate Tribanal under Section 358 of CEA, 1944
[ Under Section 86 of the Finance Aci, IB‘Q‘E an appeal lies to:-
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The 5 tal bench of Customs, Excise & Service Tax Appelinte Tribunal of West Bluck Mo, 2,
E.E. Puram, New Delbi in all matters relating to classification and valuation.
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To the West regional ch of Customs h‘xr;x 8 Service Tax Appellate Tribunal {CIESTAT] at,
2™ Floor, Bhaumah Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as
mentioned m para- s} above
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The appeal under sub section (2] and (24} of the section 86 the Finance Act 1994, shall be
filed in For BT.7 as preserbed under Rule 9 | & SH2A) of the Bervice Tax Rules. 1994 and
shall be anmmrani:d by a mpry of order of Commissioner Central Excise or Commissioner,
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1944 which is also made a phicabie 1o Service Tax under Section 83 of the Finance Act, 1994,
an appeal it this er shali le before the Tribunal on payment of 10% of the duty

demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone isin
dispute, provided the amount of pre-deposit payable would LT to A ceiling of Rs, 10

Crores,
Under Central Excise and Service Tax, 'DutEI]r.manded' shall inelude
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A revision application tes 1o the Under Secretary, 1o the Government of India, Revision
Application  Umit, Mingstry of Finance, Department of Revenue, 4th Floor, Jeevan Desp
B‘Eﬁdiug, Parlinment Street, New Delhi-1 10000, under Section 35EE of the CEA 1944 in
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In case of any loss of poods, where the loss occurs in transit from o factory to a warchouse or
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In case of rebate of duty of excise on goods exported 1o any country or territory outside India
.:nrll on excisable material used tn the manufacture of the goods which are exported (o any
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Appeal No: 37 /GDM /2017
Appellant: M/s. Patel Construction Company, Gandhidham.

Being aggrieved with Order-in-Original No. 24/8T/AC/2016-
17 dated 31.01.2017 (hereinafter referred to as “impugned order”),
M/s. Patel Construction Company, Neelkanth Street, BBZ South 60,
Zanda Chowk., Gandhdiham 370 201 (hereinafter referred to as
“appellants”) have filed the present appeal.

2.1 The appellants are registered as providers of the taxable
services in the nature of “Construction of Commercial or Industrial
Building®, *Packing Services”, “Renting of Immovable Property Services®
and *Supply of Tangible Goods” under the Finance Act, 1994 and the
rules made thereunder. During the audit of financial records of the
appellants, it was noticed that they have provided the services of
*Cleaning Activity & Garbage cleaning work at Kandla Port” valued @ Rs.
58,70,231/- & Rs. 15,18,183/- during the Financial Years 2010-11 &
2011-12 respectively, however they had not paid required Service Tax
thereon by wrongly availing the exemption under Notification No.
25/2007 dated 22.05.2007 by the said services under the category of

“Commercial or Industrial Construction Services”.

2.2 Therefore, Show Cause Notice dated 13.10.2015 was issued
to the appellant on the grounds that as per explanation given under
Notification No. 25/2007 dated 22.05.2007, Commercial or Industrial
Construction services provided in relation to the execution of work
contract in relation to construction of port or other port shall not include
the service of completion and finishing, repairing, alteration, renovation,
restoration, maintenance or repair provided in relation to existing port
and or other port. Further, Board vide Circular No: B1/16-TRU dated
22.05.2007 has clarified that such services provided to in relation to
existing port or other port or shall be outside the scope of exemption
under the said notification. Thus, the short paid Service Tax of Rs.
6,04 ,634 /- for the Financial Year 2010 - 2011 & Rs. 1,56,373/- for the
Financial Year 2011-12, totaling to Rs. 7,61,007/- was demanded by
invaking proviso to Section 73(1) of the Finance Act, 1994 along with
interest, It was further proposed to impose penalty under Section 76, 77
& T8 ibid.

|."Ijl p



Appeal No: 37/GDM/ 2017
Appellant: M/s. Patel Construction Company, Gandhidham,

3. The said Show Cause Notice was adjudicated by the Lower
Adjudicating Authority vide his impugned order wherein he held that
services provided by the appellants were not classifiable as the category
of "commercial or industrial construction services” eligible for exemption
under Notification No. 25/2007-Service Tax dated 22.05.2007. Therefore,
the demand of Service Tax of Rs. 7,61.,007/- was confirmed under
proviso to Section 73(1) of the Finance Act, 1994, along with interest.
Further, penalty equivalent to Service Tax confirmed was imposed under

Section 78 ibid and penalty of Rs, 10,000/~ was imposed under Section
77 ibd,

4.1 Being aggrieved with the impugned order, the appellant have
preferred the present appeal on the grounds that services of cleaning of
port undertaken by them is not covered under the definition of *cleaning
services” given under Section 65(24b) of the Finance Act, 1994; that they
have merely removed the waste lying inside the Kandla port and
transported the same to the dumpyards located 3 - 5 kilometers away
from the port; that the activity was confined to roads inside the port that
are used by the lorries for transportaton of bulk agn-produce and agri-
product which are brought from outside the port to jetty for loading on
board the vessels calling at the port; that there is constant spillage of
these commaodities from the lorries on the roads which has to be removed
on a regular basis for preventing the roads from becoming shppery; that
the removal of aforesaid spillage from the roads inside kandla Port and
its transportation to dumpyvards located outside the port cannot be held
as liable to Service Tax under the category of “cleaning acitivty” specified
in Section 65(24b) of the Finance Act, 1994,

4.2 The appellants further argued that it is neither alleged nor
held that they have provided any specialized cleaning services such as
disinfecting, exterminating or sterilizing of objects or premises and hence
removal of waste is liable to Service Tax under the category of “cleaning
services”; that most of the waste removed by them comprised to agri-
produce and agri-products exported from Kandla Port and hence they are
in relation to agriculture which is specifically excluded from the taxable

Services.

1
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4.3 The appellants stated that the demand is time barred as they
have already shown that these exempted services were provided in their
statutory returns and placed reliance on the case law of Chemphar
Drugs & Liniments - 1989 (40) ELT 276 (SC), Tamil Nadu Housing
Board - 1994 (74) ELT 9 (SC), Cosmic Dye Chemicals - 1995 (75) ELT
721 (8C), Pushpam Pharmaceuticals Company - 1995 (78) ELT 401
(8C), Anand Nishikawa Co. Ltd - 2005 (188) ELT 149 (8C) & Pahwa
Chemicals Private Limited - 2005 (189) ELT 257 (SC); that since they
have not charged/not collected the Service Tax therefore Lower
Adjudicating Authority has erred in computing the tax lability after
applying cum tax principle and placed reliance on the case law of
Advantage Meaia Consultant - 2008 (10) STR 449 (Tri. Kolkata)
maintained as reported at 2000 (14) STR J49 (SC).

3. The Central Board of Excise and Customs vide Notification
No: 26/2017-CxiNT) dated 17.10.2017 read with Order No: 05/2017-
Service Tax dated 16.11.2017, has appointed undersigned as appellate
authority under Section 35 of Central Excise Act, 1944 for the purpose of
passing orders in this appeal.

6. Accordingly, personal hearing in the matter was held on
07.02.2018 which was attended by Shri Chetan Dethariya, Chartered

Accountant wherein he reiterated the submissions filed.

Ta Shri Chetan Dethariva, Chartered Accountant, vide his letter
dated 07.02.2018 filed another submissions wherein apart from
repeating earher submission stated that their business transactions were
within the knowledge of the department and the same issue is pending
for the earlier period before Tribunal and placed on records the copy of

Order-in-Original and Service Tax return

Discussion and findings:
8. I have carefully gone through the entire case records and the

submissions made by the appellant orally as well as in writing. | find that
as the appellant has deposited an amount of Rs. 76,200/- vide Challan
dated 22.03.2017, which is in excess of mandatory 7.5% of the duty,

thus I find that there is compliance to requirement of Section 35F(i) of
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Central Excise Act, 1944, Therefore, | proceed to decide the appeal on

merits,

9.1 I ind that only issue to be decided in this case is whether
the cleaning services provided by the appellants in the Kandla Port are
eligible for exemption, as claimed by the appellants or otherwise?, | find
that the nature of work done by the appellant is not disputed i.e. the
appellants have provided the cleaning activity and Garbage cleaning
work at Kandla Port. However, the appellant have sought the exemption
of SBervice Tax thereon on the grounds that the said services are
classifiable under “Commercial & Industrial Construction Services” and
as they have been provided to port therefore they are exempted from
Service Tax under Notification No. 25/2007-Service Tax dated
22.05.2007 w.e.f. from 01.06.2007 to 30.06.2012, which reads as under:

“In exercise of the pousers conferred by sub-section (1) of section 93 of the Finance Act,
19594 (32 of 1994) (heremnafter referred to as the Finanee Act), the Central Government, on
being satisfied that it 1s necessary in the public interest so fo do, hereby exempts
commercial or indusinal construction service, referred 1o in sub-clause [zzg) of clause
(T05) of section 65 of the Finance Acl, and serwees provided int relation fo the execution of
works eontract, referred to in sub-clause (zzzea) of cause (103) of section 65 of the
Finance Act, provided to any person by any other person in relation to construction of port

or other port, from the whole of the service tax leviable thereon under section 66 of the
Finance Act,

Explanation - For the purposes of this notification, it is hereby declared that,

i) cammercial or industnal construction senvce or sermces prowded m relation fo the
execiition of works contract in relation to construction of port or other port shall not
inciiude. senaces of completion and finishing, repair, alteration, renovation,
resforation, mainlenance or repair provided in relation 1o existing port or other
port; and

i) "port®™ and “other port® howe the meanings respectively assigned to themi in
elavses (81 and [TE] of zection 63 of the Finance Act.

2. This notification shall come info force on the 1st day of June, 2007."

0.2 | further find that Notification No. 25/2007-Service Tax
dated 22.05.2007, was rescinded vide Notification No. 34/2012-Service
Tax dated 20.06.2012 and Notification No, 25/2012-Service Tax dated
20.06.:2012 has been 1ssued w.el 01.07.2012 and its relevant excerpts

are as under;

*Exemptions friom Sevvice tax — Mega Nobiffcations — Notificafion No. 12/2012-5.T.
stperseded

In exercise af the powers conferred by sub-section (1) of sechion 93 of the Finance Act,
19684 (32 of 1994 (hereinafter referred to as the said Act) and in supersession of
notification number 12/2012-Service Tax, dated the 1 Tth March, 2012, published in the
Cozetle of India, Exirgordinary, Port [, Section 3, Sub-section [i} vide number G981
21E), dated the ]7th March, 2012, the Central Government, being satisfied that it is
necessary in the public inferest so to do, hereby exempis the following tavable sernoes
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from :‘he whole of the service tax leviable thereon under section 668 af the said A,
namely -

o1,
02,
03 g
B i
3,
or. ...
(8.
09, ...
I,
1.
-
- R
14. Services by way of construction, erection, commissioning, or installation af original
works pertaining to, -
fea an atrport, port or railuways, including monorail or metro;
) a single residential umit ...
{c) lotircost houses |,
fed} post-harvest storage infrastructure. ..
je) mechanised food graim handling system....”

Thus, upon reading of both the notifications, [ find that they
exempt the services provided in relation to construction service provided
in course of construction of pert. However, | find that cleaning services
cannot be equated with commercial or industrial construction service by

any stretch of imagination,

9.3 Now, another point which comes up for consideration is that
since the services provided are not in the nature of Commercial or
Industrial Construction service then what is correct classification of the
service for which Service Tax is being demanded?. | find that Show Cause
Notice does not provide the alternative classification of the services till
30.06.2012, However, on or after 01.07.2012 due to insertion of Section
66D in the Finance Act, 1994 there was no need for classification of
service as all the services are taxable except the services covered under
negative list or/and the services which are specifically exempted, which

1s not the case in present matter.

10.1 Apart from merits, | find that service of the same nature,
provided by the Noticee during the Financial Year 2005-06 to 2009-10,
was poinmt  of dispute in  Show Cause Nouce V.ST/AR-
GND/Commr/73/2011 dated 15.04.2011 and Commissioner, Central
Excise, Rajkot vide his Order-in-Original No: 56/ Commr/2012 dated
03.10.2012 has confirmed the demand of Service Tax by classifving the
sald service under “Cleaning Activity Services™.

.
—
-
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10.2 | find that the Show Cause Notice on hand demands Service
Tax, by denving the benefit of exemption notification, for the Financial
Year 2010-11 and 2011-12 by invoking the suppression clause. | find
that no extended period can be invoked in this case since the facts of
service being provided was in knowledge of the department since Show
Cause Notice for the earlier period upto 2009-2010 was already issued to
the appellant. Therefore, the facts were in the knowledge of the
department. Therefore, no demand of Service Tax for the Financial Year
2010-11 and 2011-12 by invoking the suppression clause can be made
in this Show Cause Notice dated 13.10.2015. | find that my views are
well supported by the judgment of Hon'ble Supreme Court in the case of
Nizam Sugar Factory V/s. Collector of Central Excise, A. P. reported
at 2006 (197) ELT 465 (SC) wherein it has been clearly held that when
all relevant facts were in the knowledge of the department at the time of
issuance of first Show Cause Notice, while issuing subsequent Show
Cause Notices, same / similar facts cannot be taken as suppression of

facts. Hence, | find that demand fails on the limitation issue.

11. Accordingly, I allow the appeal filed by the appellant on the
limitation and set aside the impugned order in toto.

F.N.V.2/37/GDM/2017 . FN
Place: Rajkaot. (LALIT P 1

Dated: 21.02.2018 COMMISSIONER, CGBT & CEX, RAJKOT/
COMMISSIONER (APPEALS-II),
CGST & CEX, RAJKOT

By Speed Post
To,
M/s. Patel Construction Company,
Neelkhant Street, BBZ South 60,
Zanda Chowk,
Gandhdiham 370 201
Copy to!
1) The Chief Commissioner, GST & Central Excise, Ahmedabad
Zone, Ahmedabad.
2} The Commissioner, GST & Central Excise, Kutch.
3) The Commissioner, GST & Central Excise, Rajkot.
4) The Assistant Commissioner, GST & Central Excise, Division:
Gandhidham Urban.
5l Guard File.
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