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Passed bv Shri Lalit Prasad, Commissionet, Central Goods and Service Tax & Central
Excise, Rajkot

3rE 
"qn-dT 

uool 1q7r.tb-+.3.?r. (\rfl.8.) f-frt6 rb.t..?"tb * qrtr ce df 3ifu'g mlsr u.

oq/aorb-(Tr.&. ffai+ t€,.rt.t.fle t'rr+srrr *, fr aFd-a rgra. inrrrd , A,?-q ETE (ri +dr 6{
:lk reqr< efffi, {rffitc +} fa'-.e $fttFq-q ?e,su SI tmr /e, +-fi-q ,crrd ?lc"F 3rfuB:rr ta,vu SI

trr{T re + lrilrtd qd fr 4S 3rqFn + s;fit fr :ntsr crft-d oG t c*eq t :rfi-a cIMt & sq

fr A.{+d B-qr rrqr t

In pursuance to FJoard's Nol.ific.rtion No.2612017 C.l,lx.{NT) clated I 7.10.217 read
rlith Board's Ordcr No. 05121117 ST dated l6.l 1.2017, Shri Lalit Priisa(1. Commissioner,
Central Goods and Sen'icc Ttrx & Ccntr;rl lixcisc. Itajkot lras trr.'n appointed as Appellate
Authoritv lbr the purpose ol passing orrlers in resl)ect of itppczrls lllccl urrder Sectiorr 35 ol
Central Excisc Act, 19.+.1 ifn(l Section it5 of thc Firran(:e nct, 1994.

3{q{ 3rgtrd/ {{f,d 3rErd/ Jrrr{f,d/ {r6rrm rr|+a. +-;f,fq 3.qrd ?rqi frdrfi{ {rs+tc / drrcrrr{
I amfitnir rsnt' sciiafua ar{t"na irerr S qfta
Arising out of above mt:ntionccl OIO issucd br Additiona l/Join1/ Deputr'/ Assistan 1

Commissioner, Cenlral []xcise / Servict'Tax, Rajkot / Jamnagar i Gandhidham :

3f+il6-dt & cft-drfr Sf a[q rrd qilr / Narne &, Arltlress of tire Appellants & Rcspondent :-

M/s Rankers International P.

Gandhidham (Kutchl
Ltd., Ranker House, Plot No. 12, Section No. l,

W^ rrftr1r{rq d EqFId dr$ Eqtrd ffifua aftt C sqqro crfu+r$ / wfurru1 6 sqqi
sfl-a arw +-{ s6ir tt/
Anr person 2ggrievecl b| thjs Order in n ppeal ma-t,filc an appeal to ihe appropriate arrthoritY
in th-e follorviri[ u ar .

$-+r e1a ,Hrq raqrd q16 r'd d-dm-{ gffiq ;qrqrR-6wT * s-fa 3rfifr, +-A-q sacr{ eF[
Jrfufrr-q,r()44 ST trRr-3ss t ra?ra c-d fd.a:rFlft-sq, tssa & qrlr 86 * 3r,+t'rd
ffifua il46 Er sr srff H u
Appea] to Customs, Ilxcise & Ser\'icc Tax Appcilate Tribunal urrcler Seclion 35Ll of C!lA, 1941
/ Under Section 86 ot thc Finance Act, 199,1 an appeal lies to:-

sat-spT Fqifr4 t gaRra Hffi Jirrd d)fit ?tFF, +-A-{ rcltr(a str;F r.d t-d'rq-{ 3tffiq
;qrqrft-+rfr fi Ealq trd. +Fc "arq m 2. :m * !ra:. a€ k"dr. st #r'drfi srBq. rt 

-

The spe.cial bench ol Custonrs. [-xr rse &. S"n ir.e Tar Appeilate l'ribrrnal ol West Rlock No. 2.
R.K. Purarn, Neu llellrj irr all rnattels rclating to classification and valuation.

3qt)-fld qkd-d 1(a) i' ranr rrq irq-di *' rmar *q €eff 3iqd dlaT ?te"r, i,*q racrr ele6 rrd
td'r6{ 3flft-&q ryqrfu+{ET (k) fi qft=!-*r qifi-q frB-sr . effiq'ad, q-6qrff ryf," 3r€.rdt
3rf,4ffIrd 3/oo?€, 6i 6I drff q,{B\r tl }

To,the West,rcgiorra.l lrerrr h i,l ( U\t(,nl\. !,tr r\(.G. Se-r\rrc firr App,,llirre lrrltttnal It F,STAT) at.
2r'' l-loor. [Jhaumali Hlla\\an. \surr,.a Ahnrtrlirha(l J8O0 lo irr iasl of ,rnpcals otlrer lhan as
tnenli,rned in para 11;;1 ;rhorl

* o

::3,rFFrd (3r{ks) 61 6'rqttrq, ft.fiq r€q {ti d-dr m lrt< :rvE lra-::
o/o ]'HIi ( o ll\ sstoNtill1.{PPIALs), ( LN'IRAt. (;ST & ExctsE,

<ffiq irf,, * ttlr ff $4d t 2Nt Ftoor'. GST uharan,

t€ a.t$ ftrr 115, / Racc (tourse Ring ltoatl.

{rmiFtg/ Raikor 360 00 t

,-',f.r,;."ffi

Email: cru nrail.comcalsra lio

Telc Fax No. 0281 - 211195212111112

ftmottt
qflulnxn
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aqteq;qlqrfr-6{uT & sqer nfia wfld 6{i 6 6\' +ffi-+ 3isl{ qt6 (lrfiO ll;l?Iqr{ff, 2001,

t ft+q o il 3rd?td Brrtf{d Bt rrt iq, p,\-s +t qR cftat d q* BqT ar+ qGq r l+C' t
rq fr 6-a w cF fi +npr. ilflr l?qrd el".h & pm ,.qrs fi rla ]it{ nrql ;'qt raiar. tqr' s I
ars qr rg$ 6fl, s F{rti Fqrr 4 50 ,qr@ rlr( ;rfi 3{?ftu 50 drtl tq(r s JrE-fi- t d m-qet:

1,000/- rqt, 5,000/- sc1.$ 31e1ar 10,000/, oq$ qr Ftrlft-a sln eF 6I cft €-ilrd +tr ftqtR-a

siffi 6r arn-m. +i.iA-a :r+dt'q ;qTqrFr,flrT Er qrsr + fi6Tf6 {BFeT{ t drq t GtrS sfr

drdG-fr+ ft * +* rqro ,rrtr m-a d-6 Eq- cdm B-qr Jrdr ErGp r gdfud gFrc fiI errklEl

*+ #t ss ?nsr A 6lfrr EGq s6r sdfud Hm-fu ;qrqrfu-6{uT fir snut F?ra t I trrara- 3{re?t

(r|:ii-&1 t ft('3rriqa-qd & H?r 500t- lq('6r Bqift-d ?16 6riT aw olrn tl

'l'he aooeal lo thc ADoellate Tri[rurral slrall bt' [ilcd tn quarlrurrlicate in lbrm EA 3 / as
nres,:ri6erl under R r-tli" tr of Central Exr.ise lADDeall Rules. 200 I and shall be accompanied
Ssiinii onC-i\hiclr ii teast should be uccbrhbanied br a lee of Rs. 1,000/ Rs.5O00/ ,

R"s IO OOOI \vhere amount ofdulr rlcmand / interest I ocna lt r / refu nd is upto 5 Lac.,5 Lac lo
J0 i-ac itnd al.rr,rc 5t) lar resrrer iirt lr irr thF ft,r'm rif,'rossid barrk tlra[f in favour of Asst.
itipi..iiai oi 6rrrnclr ot .rnr nrmiui,t.tl oul)lii 5(.lor lrr.rnk ol lhc nlace uhete the bench of anr
iinfiinaiea uuiliii"sFi ioi t,ant' i,t' rii- nli.. rr lrerc lhe brttch 'of the Trtbunal is situaled.
Aoolication inatte lbr eranl o[ sl.i\ sltal] lre ,tr comrrartied br a lre of Rs. 500/ .

}qtilq;qT{Ittrfi"r * rsel vqre, rqca ilqrfr+q, lqo{ +T qRI 86(1) fi -lrada €-dr6{

ll;l-++arfr, 1994, t B-{ffi 9(1) * raa GmtR-a cqd s.T.'s i En cfui fr 6t ar oiat rrq ysh
sr€r Bq :nisr * fu86 3rm'd 6I dA d. 3q-fi cfa HRr mt (5dil t t-+ cft rqrFrd

6fS EGq Xk $a-A t rs t Fq (16 cfJ 6 +nar, sdr t-dT6a fr atr ,qrs & ain :ik iltnqr
,rqr frqlHt- Fqq 5 dtc qr fg$ erff. 5 arur 5q(r zir 50 artl sq(r d6 3Ttldr 50 ilrq scq t
3rfu6't d m+rer: i.000f 5q$, 5.000/- r!-$ $Qra 10.000/ 5qt or Ftrtfra aar rla 6t xft
r+a.q +tr ftqlft-a erffi ar arrnra. {iuif'r-,r 31q-&-q *r snsr t r5r++'rBren *
arn t f4S efi {r6*d-6 ef{ + d-6 conr arft W+-d d'6 SFrc earr l+-qr srdr arfrq t €dfrd
jrqc mr elrdrf, d'+ 6r rg etrsr d E]-dr inFn rfl {mfua 3rffiq ;qrqrfu-mq frr qntn Rra t r

+q'7ld $rdsr (€ ing{) fi fils irl}{d-qd + Ere{ 500/- {cq +.r fitrit-d erea d+lT rr+ 5tm tl ;
fhe aooeal unrler sttlt scr tiott {llol Scr lio dr) ol lht. Fittant e Act, 1994, to lhe-Appellate'i;ii,,;{;i St.,iti-i,. liliri iri oii,rrlrrr'nlicair rrr l'ornr S.T.5 as urescribed under Rulc 9( l')'of lhe
Seriice Tax Rulis. l9't-1 , ,rhd Sllill lr. ir,, onrp:rrrierl bt a cbpt o[ the order appealed ag4iqst
rine ot'ri'hiclr shail Lrt' ccrtiiicd (ou\Iarl{l sliotrld lre d(.onirjirnied hr a fees o[ Rs. ]O00/-
irhcle the am(,Lrrtt of sienl(e la\ N'intert st ,l('mattd,'d & penaltt lerietl of Rs.5 Lakhs or less,
tts j00ttr \\hcre tl)e amollnt ol seni, r' lir\ & rnlrresl demarided & penaltl levied is more
inirr-fi:e lakhi biLi ir,,[ ixiF.rliirp Rs. l-rll\ l.,tkhs. Rs. ]0,000/ rrhere the a'mount of service
iJi &, iriteicir clirnarrr[ccl rt rren':iltr ]-ri.rl is tnore lh;ln tiftv Lakhs ruDees, in the lorm of
, rossect'6anI diit'i ru iar'"rrrl ol thr {s:,lsl.r]rt Regislr:lr ,rl i}re bcnclt ol nc,minated Public
se,ioi ttaiiti oi rh,, plac. uherr rhl lrr-nr h ol l{[-rlrnal is sittraled. 7 Application made lor
eranl ol sla\ shall be rccompanierl br d lee ol Rs.5(,0/-.

ia-ra :rftfrq-q, r99+ 6I rlrfi 86 +] Jc'twr3ri (2) rd (2A) t 3iilrtd d & 4S gq'd. S-fl-q;r

Fr{4*qr&, 1994. + fa-{q 9(2) \rd 9(2A) * roa fiqift:a qqt s.T. 7 * 6I sr s+rff (rd 3TS qFr

3nqqd, +;fr-q racK ?f6 3rrrdr rqra (3r{td). i,,-fiq saqrq ?16 rorr qrtra aeqt 6r cft-qi

€ ";a +t tr+S t ('6" cfa qaffiIa "fiir arfrrr 
'ft{ 

}qe-d eaRT Fdrs-m $Tfld vzr.Ir 3qr{rf,d

i;fi-q r.crd at6i Sdr6{ 6l rrffirq;srqrtrfiiur +\ 3a+dd # *-c* - Bfir F ar& rreri fi
cfr efr $rq * €drf, 6rdl 6trft r i
The aropeal undt'r sub section (2) and 12A) ol the s:ction 86 the Finance Act 1994, shall be
tled ii'For ST.i as pr|scriberl rrider- Rula I {2) & ()(2A) ol' thc Sen''ice Tax Rules, 1994 and
slrail be arcomllan,ei.l Lr :r c(,t1\' (ll r)t1lcl ol ( orltnrissirrner Central E-xcisr or Ctlmmissioner.
C,.nrral t..x.ise iAPlleals; 1,,rre,il irltrclt shi,ll lre a r crlilicd ((,p\,attd crrpr oI the order. passed
llr the ( ommisiit,ner aLlthortzilrq Illr' \ssislanl ('omlnissioner t-rr U' put.r ('ommissioner of
Central Excise/ Sen'ice Tax to [ilc thr appcal belorr thc Appellate Tribtlnal.

+ftqT qFs, t;f,rq 3iqrd rla ro forrt :rtrt-q sTlB-st{uT (dT-c) fi cF }frt + ar4A n'i'-ffq
r.qnita vftIF'+a 19q4 *I qRr 35qs + 3r#rd, d 4T ffirq:rftEqq, 1994 ffI qRr 83 +
rrrlw "S-drm{ +i m arq 6t 4t t. t€ xrlsr S qfa 3lffi-q wfu-sruT * 3lfrfr +-{i wFI saqE

?16/i-6r 6{ Hrrr t 10 cfilaw (10%). 3"i qpr t'a aaiar ffi B. w qal-+, rd t-{fr sEtaT

# f * -"." fr* rrp. oerd F6 gs urlr + 3txtd "iar m are 
"in 

vsR-d aq rrfd #
+{tg Eqq S 3{ft16 a 6tt

+-frq raqE ?16 r'd ddr6{ * 3r?fd -ql"T Btq ri\r lr"o- fr B-a uG'a t
(i) rrw 11 fr * jrf,lrd afrfr

(ii) ffir aqr 6I fr 4* ama {rrc.I

(iii) M+r rar fil{lffr{dl * F'rr}r 6 *:rrira tq {6q
- d?r{ {6 t+ tre trrrr *.qrdtrrm GcA-{ (€ 2) vfuE.'+J{ 2014 + 3fl.i:r t $ ffi sfeq
crffi * Fatr fuia sesrm :rfr \rd lrfrd +i dq il& d-nt/

For an aooeal to be liled before the CFIS'|A]', rrndcr Section 35F ol the Central Excise Act,
l9qi"hfrh iJalso marl. applrr alrlc !,, S, r\i(c Tirx urrder Se, tion 83 of thc Finance Act. lq9+.
an auoeal asarnst this orrler shirll li, l,t,lbrr. tlrr 'l'r'ibrtnal un pa\mrnl ul l0o', of lhe dutr
ae.,i'rlt.'a rri.r" ,lrrtv r)r (111\ :rn(l pcnaltr ar,' rn disPulr'. or pcltultr. \\ llele penalt\ alone is in
iiispiri.. p'oricl.d lhe amr,,rrnt ot p'rl dep,,sit parabli rrottlrl br sLrbier t to a ceiling of Rs. l0

(i)

I(ii)

Crorcs,
Llnder (lentral [:]xcise irttd Serlir:e Tax, "[)r-rtr Dcmanded" shal] include :

trl :Irruu t (l(lt,l rlile'l rtnrl, r Ser-ti,rn I I l);
i,ir ,j,rl,,Lrllt ol rl lrrllr',,Ils (,ll\:ll L'll dll IakPn;
i,iit arttot-rtrt rxrr able untler Rule 6 ol th(' Ccllvilt Credit Rules

- provi,l.,l iurtlr, r"rliar rlr, provistorrs ul Illis Scctiun slrall ttot aplllr to the sral a
applir ation irnrl apneals p, n,lirlg l'clirre irl)\ .il)nt'llal( 'llllll{)l il\ lrllor lr' thc commencemenl ol I
l6e Finance {N.r.2l Act. l0l l.



(c) sfiir rFFR +t qafrwr arica :

Revision apoliEation to Government of India:
r{r lne?r #r'q-dtquruft-+T ffifud awd fr. d,fiq r.sr er@ 3lQfr{q. 1994 6T trrrr
358tr +' qqa,q1a6 t j.riritir sror sfuo. &rRE s{rFR. qaftmq :l*<a $6r$ t}aa ffirdq. {rs€d
Esrrzt, dtpfr dBd:Sr{d ftq erdm e*r< qr:l. at A"* r ttoot. +} mqT drdT qtfur I
A rerision apDlication lies to lhr' [ tlrk'r Sc{ rcl;rr'\. lo the (io\1,nl|rent ol lndra. lle\]sion
AnDlicatiolr Uhit. \4inistn of l:rrrarrce, DeDartnrcnt of Rcrenue. .lth Floor. Jeerarr Dt""p
BLildins. Parliamcrrt Srrtr-t. Ncrr t)( lhr lldUO l. urrrlcr Srcrrorr Jil-.E oi thc ( l-.A l()+4 ih
respect6f the follorr ing c ase, govr:rnerl b\ first l)roviso to sub se( tion i1 ) of Section 358 ibicl:

qfr qrd A, ftnfr ildisrn + Frri A 1161 6gra B;fr qrfr +1 E"fr mqsre e BrsR 116 + qrrrr;t;r

* at*ra il Cd 3i.q 6|{ula ur ls-{ ffi" o-+ sIgR n6 € EF{ sl5R rrE qRafffr fi atna. qr Gd
eI<R ,rfr d rrT sr<rur d rra S qs6{ur +. df'{rd ffi +rrrirH qr frEfr ersl{ T fr qrfr 4. rogra
5 qrsh fr17

lrr case o[ anr loss of soods, rvhcre the loss occurs in transit from a facton, to a \\,arehouse or
to another fdcton orTTom one rrarehouse Io irnotlrer tlurrrrg thc cotrrse o[ nroccssinp of the
goods in a u,arehouse or in storage $hether in a facton or in'a \\'arehousC

BTrra * qr6{ ffi {"q qr stl 6t frrrta rr G ars * ftffisr * r-{f,d f.t qrd q{ $ft rB
+-fiq r.qr sl6 t O. (Rrfrc) * ar4-d *. ;i a+rra t qr6{ ffi rr"q,ir ef-d s} ffid Sr ars tj
t"
In case of rebate o[ dutr of excise orr qootls ext)ortld to arv countrv or territorv outside India
of on excisable materiiil used_ ur th('- m.rnuf;rt trrrc of the goo<ls rilrich are eiported to an\,
countn or territor'" outside lndia.

qft s..na elffi sr Brqirrr fr!' Rar sTrd + qre+, ivm ar rycra +) aro fu,a ft-qr drqr tt /
ln case of g'oocls exliortcri outsrcl, lndra erltori tu Nepal or Blruta,,,1\'itltout palment ofriut\.

b%

sFft'{d
ctd'qd

racrd + 5acr(;l a1e.F & c{:-rdrm fi frs fs $fuB-qq \rd.t€+ EEa
s rea qrq fi ,r€ t $tr fu :idsr a t qdrr fu;a afrft-++ 1a. 21,

1998 6r ?rRr 109 t rqro B-ca 6r +t artlo yrrsr c{ qr qrd jt qifua fu(' ,rq ttl

a

(ii)

(iii)

(iu)

(i)

(v)

Credit of anv d ut} al lou ed to lle utilize(l towards
I this Act or the Rules mad

pa\rnent o[ excise dutv on
e thcre under sut h order is

final Droducts
oassed br the
Finance fNo.2)

under the provlslons o
Commissio (Appeals) on or alier, the (late appointed under Sec. 109 of thelt er
Act, 1998I

I

(, i)

(D)

tE)

(F)

Jc-n-f,d sr&{d 6I d daqi qq{ {eqr EA-8 *, ;fr fr +c-frq liqrFr ?r,<F lsrqret lM,
2001. + 6qq o t 3iilrfd Efafa.d t. fs :nerr t stsnT fi 3 ffr6 fi fud fir srfr qrl6q 

r

iqimd $rd-f,d * orq {s }ne?r d 3iqff, :nlcr fi d cftqi €ilrd St arff qrFqr {rq & +dq
r.qn el6^$EG-{q- 194-4 q qr{r 35-EE fi afa GtfR-a ?ftr ST 3rqTq?fr t srFq * d-{ q{
TR-6 # cfa ffirrd 6I arfr qfFqr I
The above apolication shall be rr.radc rn (luDli( ate rn Form No. EA.8 as soecilicd rrnder Rule. 9
of Central Eicise lAppealsl Rules, 2001 within 3 months irom rh,'dat'e un rrhich the order
souRhl 1o be appeali<{ againsl is communicalld and shali bc accomnanied br trro cuores each
of the OIO ancl Order Iii-Apneal. lt should also lre accomnanied bi a coor of TR-6 Challan
evidencing pa\menl of Jrresi iibed lce as presr ribed under Sectron J5 EE oI CEA. 1Q44. under
Major Head of Account.

qafterq:rrira t snr ffifua fitrlft-a r5a. ST fdls?fi 6t oidt urffiu t

#Ai ;rlr", {6n (16 dre sqr) qr rsd frfl fi a s*A 2orl 6r erfiIra ffi-{r .,rE .llt{ qft EilrF
{6;r (rfi org sqs t;anr $ d 5q$ 1000 -/ 6r sr4?nf, mqr dfr r

The revision application shall lr a(.onrpanred 'lrr a fe" of Rs. 2O0l \\here lh., amount
involred in Rupees One Lar or lr.ss irnd Rs. 1000/'. rrlrere lhc amounr involred is more lhan
Rupees One Lic.

qfr is ileer fr € rys i+r{rfi +t r+r&r [ ,n r<-d-6 qir ]ne?r s iAa ?r".r 6r sa-drd. Jq-ff,d
* g f+-+r aT-ni ErFAi t€ aeq i, dd a, afi fi Rer ,iA nrq t {EA t A. orlfurA rqffra
rqfr-o{q +t rr+ yfi-a qr *-ftq €-[6ri 6t r.o nr&ca B-qr drar t r / tn case, if the orrler
corers larious numbers oI ortlt'r- irr Original. fce lol eir,'h O l(t. should lre nairl in rhe
aloresard manner, not rrithstanrling the tarT tlrat tlre one aprlt'al to the Apnellanl Tiibunal or
lhe.one appii_calion to th^e^Central Govt. As th" casr.mar bcl is filled to ardid scriptoria work il'
excising RS. I lakh lee of Rs. 100/- for each

qqRisfrfud aqrqr q are<F yfuF-+s. 1975. + JiT -s$-l fi 3rtr{rR Ff, yr}er rd c{r4d Jrirr SI
cfr w frtrtfud 0.50 &t 6r dqnnfr{ rlq fcB-c"a}n ddr qrfut / "
One copr ol arrplicatiorr or 0.1.O. ;rI tl:e rase rrra\ be. and tlre ortlcl ol the .rd!udicatins
authorilj s_!all.bear.q_r ourt lce stantl' ol Rs. (r.50 ai prescriblrl unrlr.r SclrerlLrle I in t,'rms oT
the Ctruit Fee Act,lo75. as amenrled.

fiar t1a. *;f,rq r.qrd r1tq uo d-oro1 sqdrq;qqfuowr (6r{ fdftl) 1:ffi, 1982 ii dffi-d
ua #q +iqFffi alrdt 6f {f}qiad sil? dTil fut Sr :ltr afr eqra lrr+fi-d fuqT ardr tt /
Attention ig also ir.rvitecl to the ruleS coYcrinq these and other related matters contained in the
Customs, Excise and Senice Appellate Tribu-hal {Pr-ocedure) Rules, 11)82.

a



Appeal No: 56 cDMl20t7 ro 6t I GDMI2OrT
Appellant: M/s. Rankers International private Limited.

2. The appellants had 1iled applications

Service Tax paid by them on the services utilized

seeking refund of

for export, under

("
3

:: ORDER-IN- APPEAL::

Being aggrieved with the following Orders_in_Original

(hereinafter referred to as cthe impugned order',| passed by the

Assistant commissioner of Service Tax Division, Gandhidham (Kutch)

(hereinafter referred to as .the Lower Adjudicating Authority,f , M/s.
Rankers International private Limited, .Rankers House,,, plot No. 12,

Section No. 1, Gandhidham (Kutch) (hereinafter referred to as (the

appellants'f have filed following appeals:

Notification No. 41 12o1.2-ST dated 29-06-2012, as amended (hereinafter
referred to as athe said notificationr), before the Lower Authority. The

Lower Adjudicating Authority while sanctioning the refund held that
refund of swachh Bharat cess and Krishi Kalyan cess is not admissible

as there is no such provision for their refund in the said notification.

Accordingly, the Lower Adjudicating Authorit5. rejected the above

mentioned amount of refund of Swachh Bharat cess and Krishi Kalvan

Cess and sanctioned the

impugned orders.

remaining amount vide above mentioned

3. Being aggrieved with the impugned orders, rejecting the

refund of Swachh Bharat Cess and Krishi Kalyan Cess, the appellants

have filed these 6 appeals, wherein they have contended that the Lower

Adjudicating Authority has wrongly rejected their refund craims. They

further requested that interest be granted since the findings of Lower

Adjudicating Authority are not justified and the same are bad in law.

4' The central Board of Excise and customs vide Notification
No. 2612017'centrar Excise (N.T.) dated r7.10.2017 read with order No.

05/2017-Service Tax dated 16.1r.2012, has appointed undersigned as

l

Order-in-Ori a1 Re ected Refund oI
Appeal No

Number Dated Swachh
Bharat Cess Ka1 Cess

Iftishi Total

56 GDM 17 27 17-1A 06.o4.2017 61 ,889 61 ,889 I,23 77A
57 GDM 17 ST 24 17-18 06.o4.2017 43,589 43,589 a7 17A
58 GDM t7 ST 25 l7-18 06.o4.2017 16,585 16,585 33 170
59 GDM l7 ST 26 t7- l8 06.o4.2017 16,268 16,268 32 536
60 ODM t7 ST 604 16-17 06.o2.2017 20,947 20.947 4l 894

t761 GDM ST 561 16-17 06.02.2017 1 7,81 6 17 816 632
Total -----) 1,77 094 77 .O94I 3,54,188
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appellate authority, under Section 35 of the Central Excise Act, 1944, for

the purpose of passing orders in these appeals.

5. Accordingly, a personal hearing in the matter was held on

23.01.2018. shri Abhishek Doshi, chartered Accountant appeared on

behalf of the appellants for personal hearing wherein he submitted

written submissions and other corroborative documents in support of

their argument against Order-in-Original. Further, Ld. Chartered

Accountant argued against the order-in-original rejecting the refund of

Swachh Bharat Cess and Krishi Kalyan Cess.

6.1 In the written submissions filed during the personal hearing

the appellant contended that Lower Adjudicating Authority has erred in
rejecting their claim for refund of Swachh Bharat cess and Krishi Kalyan

cess by holding that there is no crarification in Notification No. 41l2or2-
ST dated 29-06-2012, as amended, since Swachh Bharat Cess and

Krishi Kalyan Cess are not separate tax and are part and partial of
Service Tax only.

6.2 The appellant while referring to Section 119 of the Finance

Act, 2015 and Section 161 of the Finance Act, 2016, goveming Swachh

Bharat Cess and Krishi Kalyan Cess, respectively, contended that all
provisions of chapter v of the Finance Act, 1994 including those relating
to refunds shall govern the lely and coflection of Swachh Bharat cess
and Krishi Kalyan Cess.

6.3 The appellant contended that it is weil estabrished economic
principle that no tax should be exported along with export of goods and
services, therefore if refund of Swachh Bharat cess and Krishi Kalyan
cess is not allowed then it would result in loss to the exporters; that
swachh Bharat cess and Krishi Karyan cess are revied from November,

2015 and June, 2016 respectively and prior to that refund of Education
Cess and Secondary & Higher Education Cess has been sanctioned; that
there are number of judgments which provides that cess are part of tax
only and same cannot be separated from tax; that vide Order-in-Appeal

()

No: KCH-EXCUS-000-APP-128-135_2017_tB the refund of
Bharat Cess and Krishi Kalyan Cess has been allowed

Swachh

by the
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Commissioner (Appeals); that there is a violation of natural justice as
refund has been rejected without any Show cause Notice and personal
hearing; that therefore the impugned orders rejecting the refund of
Swachh Bharat cess and Krishi Kalyan cess are required to be set aside.

Discussion and findinss:

7.1 I have carefully gone through the appeal memorandum and
the submissions made by the Ld. Advocate during personal hearing. I
find that Section 35(1) of the centrai Excise Act, 1944, made applicabre
in Service Tax matters vide Section g3 of the Finance Act, 1994,
stipulates that appeal against the order of an officer below the rank of
Commissioner should be filed within 60 days from the date of
communication of order. Further, proviso empowers Commissioner to
condone further delay of 30 days if sufficient cause prevented the
appellant to fi1e appeal. The time chart of appeal filed is as under:

7.2 The appeilants have sought condonation of delay of 1g days
in respect of appeals against Order-in-Original No: STl604 116_17 dated
06.02.2077 (Appeal No: 60/GDM I2OIZ) and Order_in_Original No:

5T/561/16-17 dated 06.02.20IT (Appeal No: 61/GDM l2O1Zl on the
grounds that the person handling the Service Tax matters was out of
station and was not aware of receipt of such orders and when the orders
for subsequent period were received they came to know about receipt of
earlier orders aiso' while taking a renient view, in exercise of powers

conferred upon me by proviso to Section 35(1) of the Central Excise Act,
7944, rnade applicable in Service Tax matters vide Section g3 of the
Finance Act, 1994,I hereby condone the delay of 1g days in filing Appeal
No. 60/GDMl2OlT and 6I|CDM|2O17 and
proceed to decide the case on merits.

a1low the appeal and

:.1 \

Order in-O nal Crucial Dates
Appeal No

Number Dated Date of
Service al

Date of hling Days,
,,vithin filed

56 GDM 1,7 ST 27 l7-i8 06.04.2017 28-O4-2017 23-05-2017 25
57 GDM ),7 ST 24 17- 18 06.o4.2017 2a,o4-2017 23-O5-20.t7 25
58 GDM t7 17- 18ST 25 06.04.2017 28-04-2017 23-O5-2017
59 GDM l7 ST 26 t7-t8 06.o4.2017 28,04-2017 23-05 2017
60 GDM 17 ST 604 16-t7 06.o2.2017 06,03-2017 23-O5-20t7 78
61 GDM t7 t6-t7ST 561 06.o2.2017 06-03-2017 23-O5-20t7 78

f
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8. I find that since these appeals are against rejection of refund

of swachh Bharat cess and Krishi Kalyan cess, therefore there is no

need for compliance to requirement of section 35F(i) of central Excise

Act, 1944.

9. I find that limited issue required to be decided in this case is

whether the refund of swachh Bharat cess and Krishi Kalyan cess can

be granted to the appellants under Notification No. 4l l2Ol2-ST dated

29-06-2072, as amended, in the facts and circumstances of the case.

lO.f I find that Notification No.41l2OI2-ST dared 29-06-2012, as

amended, which governs the refund of Service Tax paid on services,

applicable in the present case, reads as under:

"ln exercise of the powers confetred bg section 93A of the Finance
Ac| 1994 (32 of 199a) (hereinofter referred to as the said Act) and
in supersession of the notification of the Gouemment of India in the
Ministry of Finance (Department of Reuenue) number 52 / 2 0 1 1 -
Seruice Tax, dated the 3oth December, 20i 1. publbhed in the
Gozette of India, Extraordinary, Part II, Section 3, Sub-section (i)
utde number G.S.R. 945(E) dated the 30th December, 2011, except
as respects things done or omitted to be done before such
supersession, the Centrol Goaentmcnt. on being satisfted that it
ts necessary in the public interest so to do, herebu ardnts rebate
of sertice tax pc;id (hereinofter rekrred to os rebate) on the
taxable senices u.thich qre receirnd. bu an exDorter of goods
(hereinafier referred to as the exporter) and used for export of
goods, subject to the ertent and manner specifi.ed herein below,
namelg :- n

(emphasis supplied)

Thus, I hnd that the said notification provides for grant of

refund of Service Tax paid by the exporter on the services which were

used for export.

lO.2 I find that statutory provisions governing Swachh Bharat

Cess, as per Section 119 of the Finance Act, 2015, reads as under:

CIIAPTER VI
SUIACHH BHARAT CESS

119. Swachh Bharat Cess. -
This Chapter shall come into force on such date a.s tle
Central Gouemment mag, bg notification in the Official
Gazette, appoint.

..,1

\

(1)
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(4) The proceeds of the Swachh Bharat Cess..

(s) The orovisions ofc rVoftle F-lnance Act. 7994
a,nd the ntles made thereu nder, includino those
relatimq to refund.s and exemptions Irom tox. interest and
imposition of penalty shal\ as far as mag be, aoola in
relation to the leua and collection of the Swachh
Blrd.rat Cess on tdxoble seflrices, as theg appll4 in relation
to the leug and collection of tox on such toxable seruices
under Chapter V of the Finance Act, j994 or the ntles made
thereunder, as the case mag be.

1O.3 The provisions of Section 161 of the Finance Act, 2016

governing Krishi Kalyan Cess, are as under:

CHAPTER VI
KRISHI KALYA,IVCESS

161, Krishi Kdtgan Cess. -
(1) This Chapter shall come into force on the lst dag of June,

2016.

(2) There shnll be lcuied and collected. ln accordance uith
the prottsions of this Chaoter, ar cess to be callcd. the

(2)

(s)

(s)

The &tLachh Bharat Cess leuiable und-er sub_section (2) shalt
be in addition to dnA cess or seruice tax leuiable on such
taxable seruices under Chapter V of the Finance Act, 1994
(32 of 1994), or under ang other lau for the time being in
force.

Krlshi K luan Cess. as service tax on all or ang of the
taxable seruices at the rate of O.5 per cent. on the ualue of
such seruices for the purposes of fi-nancing and promoting
initiatiues to improue agicalture or for ang other purpose
relating thereto.

The Krbhi Kalyon Cess leuiable under sub-section (2) sha
be in addition to anu cess or seruice tax leuiable on such
toxoble seruices under Chapter V of the Finance Act, 1994
(32 of 19aa), or under ang other taut for the time betng in
force.

The proceeds of the Krishi Kalgan Cess leuied_ under sub-
section (2) shall first be credited to the Consolid.ated Fund. of
Indta and the Central Gouemment maA, after d.ue
appropiation made bg Parliament by laut in this behalf,
utilise such sums of money of the Kishi Kalgan Cess for
such purposes specified in sub,section (2), as it mag consid.er
necessary.

(4)
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a
Z

(s)

(2)

The prouisions of Chnpter V of the Finance Act, 1994 (32 of
1944) and the rules made thereund.er, includ_ing those
relating to refunds and exemptions from tax. inteiest and
imposition of penaltg shall, as far as mag be, applg in
relation to the leug and collection oy tne X;ji Kalgin Cess
on.toxable seruices, as theg applg in relation to thi leug and
collection of tax on such toxable seruices und.er the said
Chapter or the rules made thereund.er, as the case may be.

11. Upon reading of Notification No. 4l l2OL2_ST dated

29.06.2012, as amended, I find that it provides for grant of rebate of
seryice tax paid on the taxable services received by the exporter and
used for export of services. Further, Section llg (21of Finance Act, 2015

states that Swachh Bharat cess is a service Tax. Likewise, Section

161(2) of Finance Act, 2016 also stipulates that Krishi Kalyan cess is a
service Tax. In view of Section 119 (5) of Finance Act, 2015 and Section

161(5) of the Finance Act, 2016, which clearly stipulares that provisions

of chapter v of the Finance Act, 1994, and the rules made thereunder,

including those relating to refund, shall apply mutatis mutandis as they

apply in relation to ler,y and collection of tax on such taxable services

under chapter v of the Finance Act, 1994. i find that Service Tax, Krishi

Kalyan cess and Swachh Bharat cess stand on same footing as far as

their refunds are concerned under the said notification.

l2.l I find that this is not for the first time that the issue of

refund of cess has arisen. In the past, I find that vide Section 95 of the

Finance Act, 2004, Education Cess was levied and the said provisions

reads as under:

(1) The Education Cess leuied under section 91, in the case of all
seruices uhich are taxable seruices, shatt be a tax (in this
section refered to as the Educotion Cess on taxable seruices)
ot the rate of tuLo per cent., calculated on the tax u_thich is
leuied and collected under section 66 of the Finance Act,
1994.

The Education Cess on taxable seruices shall be in ad d_ition
to the tax chargeable on such taxable seruices, under
Chapter V of the Finonce Act, 1994.

The prodsions of Chapter V of the Flnance Act, 7994
and. the nr-lcs made thereunde1 includlng those
relatlng to reJunds and exemptions from tox and.
imposition of penaltg shall, as far as mag be, apply in
relatlon to the leug and. collection o:f firc Educatlon
Cess on tdxdble servlces, as theg applg in relation to the

(s)
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leug and collection of tax on such toxable seruices und.er
Chapter V of the Finance Act, j994 or the rules, as the case
mag be.

12,2 I also find that Secondary & Higher Education Cess was

levied under Section 140 of the Finance Act, 2007, and the provision

reads as under:

\

(1)

(2)

(s)

12.4 I find my views are well supported

l34l3l2Oll-S.T. dated O8.O4.2O11, issued from F

TRU, wherein it has been clarified:

The Secondary and Higher Education Cess leuied. und-er
section 126, in the case of all seruices u.thich are taxable
s-eruices, shall be a tax (in this section referred to as the
Secondary and Higlter Education Cess on toxable seruices)
at the rote of one per cent., colculated. on the tax which is
leuied and collected under section 66 of the Finance Act,
1994.

The Secondary and Higher Education Cess on taxable
seruices shall be in addition to the tax chargeable on such
taxable seruices, under Chapter V of the Finance Act, 1994
and the Education Cess chargeable under section 95 of the
Finance (No. 2) Act, 20O4.

Tle proui.slons oJ Chapter V of the Finance Act, 7994
and. the rules mad.e thereunder, including those
relating to refund.s ond exemptions from iox and
imposition of penaltg shatl, as far as mag be, applg in
relltion to the leug and colLection oJ the Seconttary
and. Hlgher Education Cess on taxoble sertices, as theg
applg in relation to the leug and collection of tax on such
taxable seruices under Chapter V of the Finonce Act, j994 or
the rules made thereunder, as the case mag be.

12.3 I lind that provisions of Section 95(3) of the Finance Act,

2004, Section 140 (3) of the Finance Act,2OOT, Section 119 (5) of the

Finance Act, 2015 and Section 161 (S) of the Finance Act, 2016, are

identically worded and they clearly stipulate that provisions of Chapter V

of the Finance Act, 1994 sha11 apply to refund of cess. Thus, when as per

provisions of the Finance Act, 1994, it has been notified that refund of

service tax is admissible then Swachh Bharat Cess and Krishi Kalyan

Cess, are also service tax by virtue of Section 1 19 (S) of the Finance Act,

2015 and Section 161 (5) of the Finance Act, 2016 respectively and

therefore refund thereof is admissible as specified in terms of the said

notillcation.

by Circular No.

No.3s4l42l2OI1-
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cEducatlon Cess and a,nd. her Education Cess - reo

Representations haue been receiued from the field

formations, seeking clarification regarding the applicabilitg of seruice tax

exemption to Education Cess (refers to both Education Cess leuiable und.er

Finance (No.2) Ac| 2004 and Secondary and Higher Education Cess

leuiable under Finance Act, 2007), under notifrcations uhere ,whole of

seruice tax' stands exempted. Apparentlg th.e doubt aises in the context of

Tribunal's Order in the mdtter of M/s. Bolasore Allogs Ltd. Vs CCE,

Custo ms and Seruice Tax, BB SR -I ( 2 0 1 0 -TIO L- 1 6 S 9-C E STAT-KOL ).

2. The issue has been examined. Though Tribunol's Ord.er

rekrred aboue is in fauor of reuenue, it is inconsistent ulith the policg

lntentioft o;f the Gooernfiient to exempt educatlon cess tn addifIon

to senice tasc, ulere 'whole oJ serr. lce taxt stqnds exempted.

According to section 95(1) of Flncnce (No.2) Act, 2OO4 rrnd sectton

UO(I) oJ Finance Act, 2OO7, Dducatlon Cess and *condary and

Higher Educatlon Cess are btnd.ble and. collected as senice tax,

and. wllen uhole of service tax is exenqtt, the so:rnc rrppfies to

education cess clr uoel! Since Education Cess ls leoled and.

collccted. as percentage oJ seruice tax, when o:lr.ld uheretw serl ice

tax is ML bg virtue oJ exemption, Education Cess wouLd al.so be

ML.

3. This being the pinciple, fi.eld formations are directed not to

initiate proceedings to recouer the education cess, whctc ,whole of
senld'ce tox' stands exemgted under the notffilcafion. Extending rc

sannc princlltle, where educatlon cess ftas been rcJunded to

exporicrs along uith sentice tax, bg virtue of exemption

notifications uhere 'wholc of sertice tax, is exemgtt, t E solrnc need

not be recoveted.. a

13. I find that similar views were taken by Tribunal in the case

of Kudermukh Iron Ore Company Limited - 2O1g (g1l S.T.R. 6gg

(Tri. Bangf and Tumkar Minerals Private Limited - 2OL6 (4ll S.T.R.

434 (Tri Mumbai).

14. Recently, in an identical situation of area-based exemption

notification no reference was made to the sections governing Education

Cess and Secondary & Higher Education Cess levied under provisions of

the Finance Act, 2OO4 and the Finance Act, 2O07, however Honrble

6

\
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supreme court of India in the case of sRD Nutrients private Limited

- 2Ol7 (355) ELT 481 (SC), hetd by relying upon circular dated

08.04.2011, that when duty was exempted, there cannot be surcharge.

Thus, it was held that refund of Education Cess and Secondary & Higher
Education cess was admissible. Likewise, in the case of said notification
since the rebate of service Tax is to be granted, then it goes without
saying that refund of swachh Bharat cess and Krishi Kalyan cess
cannot be denied as the same has been collected as Service Tax.

15. Accordingly, I allow the appeals filed by the appellants and
the impugned orders, as far as they relates to rejection of refund of
Swachh Bharat Cess and Krishi Kalyan Cess are set aside.

(-4

./ t'
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