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3Tfu 
"{ffdT 

rqt ls/r"tb-t'.s.g. (('4.4.) ft:atm tu.t'.r"tu i' snr q} ati rfiffi-s $rilr q.

.e/aorb-rrs.a. Ear+ tE.tt.r"tu + sr.;rsr"r *, * dft-d rRIr{ , 3n{ttr , a,-fiq drq rd +{r s{

:lt* r.crd rga, t;r+tc qi fa?a 3fqfi-q-fl lqqv SI qRr z'r, fifr{r 3flI( qlE' nEf}+a rqsv 6I

trm e., t iiaztd rs fi 4$ 3rffi t s<ct * vr*r crft-d fit t i*e{ t vfia cIffi * s.c

c A-{fld fuqr arm t.

ln pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17 10 21? read

with Board's Order No. 05i 2017-ST dated i6.11.2017, Shri l-alit Prasad, Commissioner,

central Goods and service Tax & central Excise, Rajkot has been appointed as Appellate

Authority for the purpose of passing orders in respect of appeals filed under Section 35 of

Central Excise Act, 1944 and Section 85 of the Finance Act' 1994.

(A) fiin qr6' ,*drq siqrd ?le.F ('d i-dF{ :rffiq ;qrqrfuf,{sr 5 ,6 $q-d, +-f,rq

3{F}Bia ,1944 ffr q]rlr 358 il $#rd !"i E-d JrftlF-fq, 1994 SI trrr 86

ffifua ffir6 Sr ilr sr& t t/
Appeat to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of

Act, 1994 an appeal lies to;-/ Unde r Section 86 of the Finance

(') Ezfi-fiur {i{rfa t raFra fl:fr fiIrd ffsr rra, idq r.qrfrd 116 \rd
*r 'ar* qrtov 

r

7r

q

3rR 3[{Frar/ s -{+a fl{*a/ 3cqrd/ s6rr6:ng+a, ffiq sisfd era/ €-dr6{, trfr+tc / ;ra;rrr
/ 4rgu* | -dRi Jwfafud 'arfr"ae rrarr d cffid: /
Arising oui of above mentroned OtO 

-issued by Additional/Joint/ Deputy/Assistant

Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham :

gffif & Cfidr& q;r afg qd q'afr /Name &. Address of the Appellants & Respondent :-

M/eVlelspunTradingLtd.,,ShopNo.17,S.No.9lOl22,,Vill-VarsaEedi,Aajar,Kutch
- 370 110,

9s vree($fid) t dqE-d 
"tt 

zqFd ffifua aftfi d'JqlFd crffi I qrfu6{"i A {flqr

lrqrd il{{ 4i{ fltFdr tri
a,.rv- pJrq9" 4ggrieued u1'this order-in-Appeal may file an appeal to the appropriate authority
rn the lollowlng wal.I

arqrffi fr ii*c q-6, t€ RYn d.2, 3rR. +.
The special
R.K. Puram,

bench of Customs, Dxcise & Servtce
New Delhi in all matters relating to

'qr-q, +5 ft*&, +i
Ta-x Appellate Tnb

classification and v
unal of West Bi Np
aluation

2,_

JTfi+id qfud-d l{a) d daIr(r 7r(' 3$rdl + JrdrdT a}s sefr 3Tqrd figl tJ"a' #fi-a 5;qre 15 (.a

d-dr6{ 3rfidE ;qrqrn-+wt (fu) fi qfiilq stirq fifaffi. . Efaa'4- d. 6qrd'l 
'ft|;I 

3r€rdT

3rf,sil{r{ 31".r€, 6t *I ;flfr {Gq l/

To rhe Wesl restonal bench of Customs, Exciqe -& $"-rytI^e -Ta+ Appellate Tnbunal {CESTAT) al 
'

i;.r'Hri.,,lil iiniBt"-iii Eiii*... A;;.*;-Ah;;Aa6;d ' j80016 in cAse or appeals oiher than as

mentioned in para- I {a) above

::3n{FfE (Sfrtr) fir 6rqtfl{, idq aE (rd trdr +r str rtqr< :Ia::
O/O THE COMMISSIONER (APPEALS), CENTRAL CST & DXCISE,

qffiq ffl, il (r{I & *dd I 2^r Floor, GST llhavan,

tg 6t* ft T {tg, / Race Course Ring Road,

{tri6te / Raikor - 360 001

lsra kot mail.com
Tele Fax No. 0281 - 241195212441142

Fl,mail: cex

ffi:I

(iil



(iii)

(B)

$ffirs;qrqrftffi{ur S'+ratr nfio trrdd ,l-li fi Rt' s;fl-{ 3iqrd ?rFF (:ifid) i;ilrqrddf. 2o0l
& ffi+s o fi +td-,td Fqtftd F+(, rd -cq1 

EA.l +t qT{ cmt fr d F+qr dTn .Trf6(r r rdA t
ra t rq 96 ciA + lrrq, il6i *r aftr ,aqra fft- Et r jlk dlrqT ,ElT rt'rar, sq(' s
ars qr,st 6#r, 5 drs {c(' qr 50 *ro uqu d6 3{?rfl 50 dftr {q(r t irfu6" t # rasr,
1,000/- sq$, 5,000/- $qt 3{?Fn 10,000/- ffi} q"r Erttft-d Frtr qc"r fr cF Edrd *tt BtfR-a
?Ic,.fi 6I T4ard, +idftla 3Tffiq ;qrqrfuqvr fi rnsr S {6rds {R+zIt t a|4 t f+ffi sfi
firdf*++ d-r s'*+ c.om fift W+a d'+; grrc ram frqT ilaT Erffi( r +i.ifud sFFc 6r srl?nm
d-+ 6t.rs ?[sr e dat ErGt' 16r Edfi]d 3rfteq ;qmrft]-fr{ur fi '?nET 

Rrd t i €rla" rirtsi
(F- lnf0 +. ra(' 3ri{d-cr t sr?r 500/- r,qq 6r Fr]ifrd g6. dqr 6.-{dr drn t/

The appeal ro. the* Appella-te, T|bunal shall be filed in quadruolicate in form EA 3 / asprescnDed und.er.Rute t, ot Cqnrral Llxcise (Appeal) Rrrles.200l'and shall be accomna'nied
agarnsr one wnrcn at teast should be accomDanied by a fee of Rs. 1.000/- Rs.5tl00/_
Rp. I0,000/.- where amounr ot dLrty demand 7 i; 

'?Eai/pi,latrv 
i;;rrina l"s uii6"5'r-;:l ii;:',;

lu !-ac an(l,aoove 5U" Lac resprcttvely in_the lorm <jf crossi,d bank draf{ in favoui of Assr.Negrsrrar or Drancn ot alt\ nomtnaled public seclor bank oI the place u here the bench of anvnominared prbti( secror" bank oi rhe' 1;ra;e 
-wtiiie-irre o|"ti. '6r lrre tttil;f i;"iir;;il./Applicatron 'made for grant of sray shin tre iiconipaniia'ui'i ii" ;i A.i str'ri7. 

' -
r,rqlcnq rqrqrFrfr{q fi s4fi 3rqrd, q.? $ft}Hq-4. r q94 dr qRr g6(1 ) + 3filrd €-dr6{
f*ra-srff, 1994.. t^ft{n 9(1) i rtd Fautta qr{ s.r-s fr uR cfrd f # rT Ee,fi'* 3{h
flEI rfrfr ]rdr, + fncd y+il fi ir$ 6). rsfi cifi ffrq A sdrd 6t (rfA t p6 cft rffrfi-d
at4 ufFr'l .+rk 5;re' € fir S fra r.+ qfa + €rrr, $6r ++r+l A -ftr',*d A'ai* * #
rlqr qi{rfrr, {q(r 5 ars {r 5st 6fl, 5 drrr $crr qr 50 drq $c(r dfi 3ffidr 50 drsl {q(r *
JIrr.F B .dI 6fl.a: 1,000i_ 5.ra, 5,000/_ sq-t r?rdr .10,000/. qn rr hqtft-a aqr rii4 gI cfa
€FI"a E,{t HrrTIId sla. 6r }rrkr1;r, ffiftIa lrqffiq ;qErfu-6-iuT 6t engr t.rOrq+,rftfaR +,r- g ffi et €rt*mfi ${ # d-m qanr artr \urf6a d6 sri. a*a B..qr ilrdr'qrfr(, I ffi
SFrc 6r errratFt. *+ 8r rs ensr ri 6]_dr qGu G-il fldfra 3rffiq A Enor mm t i
+1r4a ]rietr {ra 3nf{) S R(, Jniird -q{ + sEr 500i_ w(r ar frqtlId elffi;i-ffl -rar ilrn it 

'

thq appeal under sub secrioD (l)o[ Secrron 86 of Lhe Finance Act, 1994, to the AoDellare
[ribuns]-shqlt .be filed rn q uaa iul?ticaii 

-iriFo6 -s r 5 d"";;;.;b;a unaei Hull"siiy%y,iiiiService Tax Ru1es, t994. afid ShaIl 6a ;cibm;;;ied b;, i-c5b"v or trre ordii aijiii teh' i*tiiii{one ol.whrch shall !e .ertifred copvl aiia 
- 

dn-o uta- iJ'" 
"?""ri,il ";.a i," ;- i;""'Xi"b'"- ihTin il

Whe_r.e-thg amounr o[ service r a;< &'ini"itst aimiii.-d &'d;;Yf i;;Jd, 
"? 

ft'"l'siurl},"; ,i."Y"KRs.50p0/- .rvhere rhe amounr of serviqe.ra-x &l;l"rast 6;;;;d;il &-#;;t"ivi.;;'A'i"" il;r'dthan. five lakls but nol exceeding.Ri. Fif')'-Lakh6; R;.idbOdf _-wtre.e. ttr;;,moririioi"""l#l;rax & interesr demanded & pertllty tevreii is moie rh;;' 6riJ La[tis-r;ijeii. i,i'in6 i6ii"'"icrossed^bank dra[r in favoui of ihe Assrstani i{iiisiiii oi'{h;-#;"cn",5i nt#rniGa'"nii.,ri".lsecror Bank oI rhe nrace where r.he bercrr d f iiSunii ri srtuitib. l' n"pftiT'dii',ii",i"b! T"igranl of stav shall biaccompanied by a iaa oiif s.5o0 i'_.' - -"-

I

(i) Ia;a :,fuftzrq, 1994 6T rTRr 86 6r Jc-rm$) (2) [d (2A) + 3{data d ff 4fi $fi-d, fdr6l
Fzrrqre, 1994, t f+{ff 9(2) trd 9(2A) + afa tstfR-a crr] s.T._7 d ffr ar sd;aft \rd ,s].spr
.+rq-+a, a;&o r,qn eiffi' lr?trrT Jrl{{d (Jrftil) +,;fl-q .lcqlq era. dar{r qrfta rnler fr cfr.4i f
ffirf, 6t {:a} 3 *- cfr q-rmd iiat qTBt ) .iltr :nq+a rarr ror++ trrrrir xer.n jqt:rfld.
*-fi-q r.qrq ?l.-6/ fid*F{, s} J{ffi{ ;qrqrfuf,{ur d.in+{d # -ra *, AAir *a aa :nali a
cfi &t rcler ;i-rrraa +;{fr ilaft r I
The- applal under sub section (2) and_t2Al of the section g6 the Finance Act 1994, shau bdfiled.in For sr.7 as prescribed rrnder Rule 9 (2) & q(2Al oi rhe Service Tax Rules. i994 and
snalr De accompanred bv a copv ol order oI commissioner Central Excise or commissioner('entral tsxclse (Appeals) (one of wlrich shall be a cerrified coovt and coov of the order oasseri
by the {'ommissioner authorizing rhe Assisranr commissicirier or Debltv commissi6ner of
Central E-xcise/ Service Tar to file"the appeal belbre lhe Appellare fritruhiil

drat t5a. *dq r.qK ?16 rrq fdlfr{ $ffiq qrB6{ur (dT-c) t cfr 3{ffi + qErt fr +-dlq.
Jiq( e<F $?fizrq 1944 frr rrRr 35(rtF * 3iilrta, d 6I fd.&4 afrffiqq, 1994 fir qRr 83 +
ffia +dr6r *i afr a,rl fi ,€ t, {s $r{sr fi cfa $fidrq qrE-6{sr d $qtd 6G {r*rq ricrd
flc.F/'Sdr a fl,r t t0 qft?]a (i0?"). Jir ffln (rd dptfl EErlad t, u qatar, Grd t-{d.,TaIraT
ffi t, nh-r $rrkiri farqr -rr(.. eird R, 5c trm $ -ford ilqr B' dri a*l ;rSB-d tq ffii Eq
6-ts $cq t yft-o a dr

(ii)

(i)

{ii)
(iii)

#drq r:qrE ?rffi t'd +drs'{ t irdrtd "qiq l6q }Rr ?re.F", * frs uB-a t
uRr 11 gf + 3rdrtd {frfr
ffie war SI fr ar* rrra c|e)
ffir rlTr fur+rre + fi-qfr 6 &.yaJra fu rro

- qerd Tf, ft; ig rrxr + qrfin;T ffiq (s. 2) :rft]tr'+q 2014 + 3tr.ir{ t q6 ffi J{+&q
crffi + €aET ii{r{rtid €rr?ra 3r.fr \'d 3re-d 6t dq m&. djrt/

For an appeal to be frled before Lhe CESTAT, under Section 35F ot lhe Central Excise Acr.
tg44 which is also made applicable to Service Tax under Section 83 of lhe Finance Act, lgq4,
an appeal againsr Ihis order shall lie hr:fore lhe Trrbunal on pavmenl of lOob of rhe dutv
demanded where dury or duty and penalrv are ln dispute, or oenilw. where oenaltv alone is ii
dispute, provided rhe amounr of pie-rlepbsir payablb would be subjecr ro d ceilirig of Rs. lo
Crores,

Under Central Excise and Service Tax, "Duty Demanded" shall include :

(i) amoultt delermined rrnder Section I I D;
(rll amount ol erroneoLls Cer)var Credit laken;
{iiil amount payable under Rule 6 of the Cenvat Credit Rules- provided funlter lhaL lhc p|o\rsron5 of lhis Section shall nol apply to lhe srav

qppl_Lcalion and dppeals pending betore aDr appelldle authonry nrior to the com"mencement ol
the Finance (No.2) Act, 2014.

I
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(c)

{i)

(iil

(iii)

(iu)

(v)

{"i)

{D)

1E)

(F)

f,rGT F{iFr( a} qrtnur grtca :

Revision apot6atlon to Government of India:
si-iffie; H',fiffir-tffii tiaftfu #dl d, n;fl-q varn Eta rtuF-o-r. lqe4 ffr ura
gsne + c?rs 'q-ail6 h 3ffJrd Jr4{ €fud, e{Ra s{6I{, TdttToT }ritd Smrg, fu.a rrr*q. {rsE
fr?Trrr, dt?fr aBf,:fr-da frc cIf,d, lrsd flrrt, t{ ftr=fr- I t"0o0l , 6t lfrqr srdr qGsl /
A revision aoolicalion ltes to the Ullder SecretarY, lq the Governm-enl.o[ Inqla. Revrsion
Aoolication Uhit. Ministrv of Finance, Deparlrnenl ot Revenue. 4lh Floor. Jeevan ueep
iii,ii;;;;" i.;li;;.iii- Siibtt.-'Ni*'Deliii- i 1d001 . under Section 3sEE of the CEA 1944 rh
respect"ofthe following case. governed bv llrsl proviso to sub seclton {l}ol Sectlon-J5u lbrd:

qfr qm fi Efr r+gra fi Hrtrd e. .,16r iF€ffr fr1fr qrf, 6) F"-fr 6l{sri il ]r5r{ 116 fi' cr{rlf,-a

S'etna qr ftfl t+q 6rurd qr ful ffi" r'+; ersR 116 i Eflt srsR r_16 cl.drFlf, t atrra. {a Rd
arsn 

-n5 
t ur ergrur d rna h q€6{q fi alrra B+ mrrffi qr fr"* srgR ;|6frqrf, + aqism

fi qrid ,trl
ln case of anv Ioss of eoods. where thc loss occurs in transil from a factory to a warehouse or
to another fattory or Trom one warehouse lo anolher dunng the cgurse o[ processing of lhe
goods in a warehouse or in storage whel her tn a lactory or in a warehouse

srrfd fi drf,{ ffi {rq qr etr +l ffia st{ G;rrs fi fdMur fr rffd fi.i frIq w srtl 16

iffiq tqq uftr t + (ft'f.) + affi& ri. * eTrrd t Eret Gffi {E,ir eH +t ffia 6t nfr tt

In case ol rebate oIdutv of excise on goods exported to any countrv or terrilory outside India
of on excisable materidl used in the"manttfacture o[ the-goods r,ihich are exported to any
country or territory outside India.

afa rflrd ef-F E;r slflinf, fu(' kdr s{rrd 4. dr6{, "tcrd {r glcrfr +} qra fura fuql {rq; B t /
In case ofdoods exp"orled oulside lndia export to Nepal or Bhutan, without payment ofduty.

qFft={d 3.qrd t r.cr6d l1a t agrarr fi fa\, i} iqA ffi-c gs :tfrF-+q (rd {i,rt' hBa
daur* + f,.r n;zr ff rr€ t *, tg yr*r * mr+aj$q-O fi-ram Faea sfilF-+a 1a. 21.

tgqg ft qrr 109 +'tdnr fr'{d'fr ,tE arftc rnrEr lffiB r{ ?n dK fr qrft-d fu('rE'Bti
Credit of anv dutv aliowed to be utilDed towards Davment o[ exclse dutv on final oroducts
under the oiovisiSns of this Acl or the Rulcs made lhere under such order is passed bv the
Commissioher (Appealsl on or alter. the dale appoinled under Sec. 109 of the Finance [No.2l
Act, 1998.

jqtr+d Jrded fir d cffiqi qqi n@r EA-8 *, dt #r ffiq riqrdfl et6 (r{-st lffi,
2001, t A-{q 9 + 3ffrt-d fdfrft}z t, gs ilrtsr fi s*qq t s flF t .ffid 6r srff qrf6(r 

r

ict-rd $ri{d S qnr qfr :irirr E :r$-a $rtsr fi d cFdqi Fffd fr arfr ilfdqt sm fr +ffiq
r.vrc r1a^ afuF-+r, 1b4-4 fr qRr 35-EE ilf,d Btftfd lra Sr rr<r+Jfi t qrFq ;'iik v{
TR-6 # qft 65ra ffr arfr qrft(,r I '
The above aoolication shall be made in duDlicate in Form No. EA-8 as specified under Rulp, a

of Central Eicise lAooealsl Rules.2001 within 3 months from the date on which the order
iori"hr io hi Coniiield asaiirst is cbmmunicated and shall be accomnanied bv rwo copies each
oi tEe 6iO antl'Order lfi-ADDeal. It should also be accompanied b'v a copV ofTR-5 Challan
evidencing payment o[ prestribed fee as prescribed under Section 35'EE oI CEA, 1944, under
Major Head of Account.

qdfurur jnn{d t sm F:qfrBa Btifta erffi fiI 3r{Erfi #r srff qrF\r 
I

#o *a"a {s-q rr4; drs sq} qr rst 6fl fr A sqt 2ool- 6r slqiIrd B-lrr drs 3ik qft'dilrfr
15q t'+'aru sqt t -qrdr a d sqi looo -/ 6r alJrara fu-qr dfr r

The revision aoolicalion shall be accompanied'trv a fee of Rs. 200/ wllere the amounl
involved in Rurie'es One Lac or less and Rs. 1000/: where the amounI involved is r.]ore than
Rupees One Lat.

lrfa rs nrler d +1 ra vrllil ar +rrr&r t d e-at-+ {d rtrilr t Rr' era 6r srrrd-d, 5q-f{d
aer ii B-ql .arar qriF-t.i 5s crzq + ild r(, 3fr fiI R'GT ,iff 6rd t sfl-i # fu {rqfiterfr $fitrq
+qrfu6-{ur +} t'+ :r.te qr a,?-{ ga*rt' +t u+ :rtra E;qr ildr t t / tn case, if the order
covers various numbers of order- in Qrigin-al, Iqe for each O.l O. should be pard in the
li,iiii.tiii"-.ii"ei.-ii6] *irfiitinOine rhe [ac"{ tlrat the one appeal to r)re Appellant Tribunal or_

Lhe one aDDlication to lhe Cenlral Govt. As the case may be; is lilled 'o avold scrlptona work rt
excising Rd. I lal<ir fee of Rs. 100/ for each.

mnwtfua ;qrfi { rle-6 nftlff'+s, 1975. t' 3q 
^sift 

I i, }$TR qo rnltr (rd Errrfr lnhr 61

cfr qr ftrrtfud 6.50 iqi 6r -qFr6i-{ e1a ftG;-c "am drdr qrfrqt / '

One coov oI application or O.l.O. ad lhe case may be, and lhe grdej -of lh.e adjudicatinB
iulnori[i shatt Ueai a iouit fee stamp of Rs. 6.50 aS pre'scribed under Schedule I iir terms ol
the Couit Fee Act.l975. as amendcd.'

ffsr rra. *ffiq iicra et6 Sdrfi{ n+drq ;qmrfufrrq (6rq EfO) ffii 1982 fr dFrd

ua r& rqara arfd # qffid 6ra drd frrd fi ]ih ,t tqrd r{rmfi-d..f}-{I ildI tl /
Attention is also invited to the rules covering lheqe and othel related matters.ontaj.Ied in ure,iii;t;;;,d"t];;iiab-erurci"Ai,pb1hierrl6u.nal{Piocedure)Rules,1982.

I
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1:Appeal No: r8lcDMl2Ol7 ro20lGDMI2O|T & 103/cDM/2017
Appellant: M/s. Welspun Tradings Limited.

3

:: ORDER.IN.APPEAL::

Being aggrieved with the following Orders_in_Original

(hereinafter referred to as (the impugned order,') passed by the

Assistant commissioner of central Excise, Gandhidham (Kutch)

(hereinafter referred to as .the Lower Authorityr), M/s. trIelspun
Tradings Limited, Welspun City, Village: Versamedi, Taluka: Anjar Dist:
Kutch (hereinafter referred to as (the appe[ants,) have fi1ed following

appeais:

2. The appellants had Iiled applications seeking refund of
Service Tax paid by them on the services utilized for export, under
Notification No. 4 | I 20 l2-sr dated 29 -06-20 12, as amended (hereinafter
refe*ed to as ,,the said notificationrf, before the Lower Authority. The

Lower Authority while sanctioning the refund held that refund of Swachh

Bharat cess and Krishi Kalyan cess is not admissibre as there is no such
provision for their refund in the said notification. Accordingly, the Lower

Authority rejected the above mentioned amount of refund of swachh

Bharat Cess and Krishi Kalyan Cess and sanctioned the remaining

amount vide above mentioned impugned orders.

3.

refun

have

(i)

Being aggrieved with the impugned orders, rejecting the

d of Swachh Bharat Cess and Krishi Kalyan Cess, the appellants

filed these 4 appeals, wherein they have contended that
gr{1ts

Swachh Bharat Cess was levied as Service t# . e. fi,:.1
,1,,

5- Ir-
e

2015 by Section 119 of the Finance Act, 2 Ikishi
Kalyan Cess was levied from 01-06-2016 bv Se theC

Finance Act, 2016;

(ii) the Lower Authority has erred in concluding that there is no

explicit clarification in the said notification, which was issued

prior to ler,y of Swachh Bharat Cess and Krishi Kalyan Cess;

Order-in-Or nal Re ected Refund of
Appeal No

Number Dated Swachh
Bharat Cess Kal an Cess

Krishi Total

1718 GDM ST 488 16-17 08.12.2016 23 2Sa 23.298 46 596
1719 GDM ST 489 16-17 o4.12.2016 32 742 32,742 65,4a4
t720 GDM -r321 l6-17S 12.o1.2017 s3,826 s3.826 I ,09 992

103 CDM 17 ST t23 t7-),8 21.O4.2017 2 82,537 2,82.337 5,65 074
Total ) 3,92,403 3,92 403 7 84,806



Y:lAppeal No: lSlcDMl2OrZ ro20lGDM|2ot7 & tO3lCDM|2OtT
Appellant: M/s. Welspun Tradings Limited.
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(iii) Section 119(5) of the Finance Act, 2015 and Section 16i(5) of
the Finance Act, 2016, specifically mentions that provisions of
Chapter V of the Finance Act, 1994 and rules made there

under, including those relating to refunds, sha1l also apply to
Swachh Bharat Cess and Krishi Kalyan Cess, respectively;

(iv) that when there is specific clause in the Finance Act itserf that
all provisions pertaining to refund of Service Tax will apply to
Swachh Bharat Cess and Krishi Kalyan Cess, no further
clarification is required at any other place in the said

notification;

(v) that the Service Tax as mentioned in the said notification has

read to be as Service Tax inclusive of Swachh Bharat Cess and

Krishi Kalyan cess, as both are levied and colrected as "service

Tax", in the respective provisions of the Finance Act;

(ui) that in respect of refund of Education Cess and Secondary &
Higher Education Cess the Central Board of Excise and

Customs vide Circular No. rcal3l2o1 i _service Tax dated 0g_

O4-2Ol t has clarified that the same are exempted when Service

Tax is exempted and the same ratio applies in the case of
refund of Swachh Bharat Cess and Krishi Kalyan Cess and
placed reliance on the case law reported at 2c16 (4f l STR 4g4
(Tri. Mumf ;

4' The central Board of Excise and customs vide Notification
No.26l2ol7-central Excise (N.T.) d,ated rr.ro.2017 read with order No.

05/2017-service Tax dated 16. rr.2orz, has appointed undersigned as

appellate authority, under Section 35 of the Central Excise Act,._1.94.4,.,1for

the purpose ofpassing orders in these appeals

5. Accordingly, a personal hearing in the matter was held on
|7-O1-2OIB. Shri R. Subramanya, Advocate of M/s. Sub.amanfi'iaw
Company, Ahmedabad appeared on behalf of the appeilants for personal

hearing and reiterated the written submissions made by them in appeal
memorandum and drew my attention to the provisions of statue wherein
cess is to be considered same as "service Tax" for the purposes of refund.
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Discussionand lindines:

6. I have carefully gone through the appeal memorandum and
the submissions made by the Ld. Advocate during personal hearing. I

find that since these appeals are against rejection of refund of Swachh
Bharat cess and Krishi Kalyan cess, therefore there is no need for
compliance to requirement of Section 35F(i) of central Excise Act, 7944.

7' I find that limited issue required to be decided in this case is

whether the refund of swachh Bharat cess and Krishi Karyan cess can

be granted to the appellants under Notification No. 4ll2or2-ST dated

29-06-2012, as amended, in the facts and circumstances of the case.

8.1 I find that Notificarion No.4tl2OL2-ST dated 29_06-2012, as

amended, which governs the refund of Service Tax paid on seryices,

applicable in the present case, reads as under:

"In exercbe of the powers confened bg section 93A of the
Finance Act, 1994 (32 of l99a) (hereinaJter referred. to as
the said Act) and in supersession of the notifi.cation of the
Gouemment of India in the Ministry of Finance (Department
of Reuenue) number 52/201j-seruice Tat, dated_ the 30th
December, 201 1, publislted in the Gazette of Ind.ia,
Extraordinary, Port II, Section 3, Sub-section (i) uide number
G.S.R. 945(E), dated the 30tLt December, 201 1, except as
respects things done or omitted to be done before such
supersesslo& the Centrql Gooentmcnt on being satisfied
that it is necessary in the public interest so to d.o, herebu
orants rebate of seruice tax odid (hereinafier referred to
as rebate on the toxablc sentices uhich are receiued
bu an rter of goods (hereinafier referred to as the
exporter) and used for export of goods, subject to the extent
and manner specifred herein belou.t, namelg :- "

lemphasis suppliedf
Thus, I find that the said notification provides for grant of

refund of Service Tax paid by the exporter on the services which were

used for export.

4.2 I find that statutory provisions governing Swachh Bharat

Cess, as per Section 119 of the Pinance Act, 2O15, reads as under:

CHAPTERVI
SWACHH BHARAT CESS

119. Swachh Bharat Cess. -
This Chapter shall come into force on such date as the Central
Gouernment mag, bg notification in the Olf"cial Gazette, appoint.

(1)
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(2)

(s)

(4)

There. shall be letied and. collected. ln orccordance uith the
Wuu@Bh4rat cess. as service tax oi olli, id4friixable seruices
at the rate of tu_to per cent. on the ualue 

-o|"such 
seruices for thepurposes 

,of financing and promoting sutachh Bharat initiaiiues or
for any other purpose reloting theret6.

The Suachh Bharat Cess leuiable und.er sub_section (2) shall be in
addition to ana cess or seruice tax reuiabre on such toxabre seruices
under 

.Chapter V of the Finance Act, j 994 (32 of 199!, or und_er
ang other la u,t for the time being in force.

The proceeds of the Stuachh Bharat Cess. . . . . .

(5)

8.3 The provisions of Section 161 of the

governing Krishi Kalyan Cess, are as under:

(s)

Finance Act, 2016

CHAPTERW
KRISHI KALTAIVCESS

767. Krisht Katyan Cess, -
(1) This Chapter shall come into force on the 1st day of June, 2016

(2)

(4) The proceeds of the Krishi Kalgan Cess leuied. under sub_section (2)
shall first be credited to the Consolidated_ Fund. of Ind the
Central Gouemment may, after due appropnatlon

ia and
.1.

mdde by
Parliament by laut in this belwlf, utilise such sums of mo of th?,
Kishi Kalgan Cess for such purposes spectfted in sub-s ,/ot "'
as it maA consider necessary.

tri.

There shall be leoled and collected. tn accordance uith the
plofiislons of t,I.;ls chapter. a cess to bi i&d-the--ffii
Kalg n Cess. as sentice tax o, oll or@
at the rate of 0.5 per cent. on the ualue of 

-such 
seruices for the

purposes of financing and promoting initiatiues to improue
agianlture or for ang other purpose relatirLg thereto.

The Kishi Kalgan Cess leuiable und.er sub-section (2) shall be in
addition to anA cess or seruice tax leuiable on such toxable seruices
under Chapter V of the Finance Act, 1994 (32 of 1944), or und.er
ang other lau for the time being in force.

,\
.i:r'
\r-I

(s) The_ prouisior-ts of Chapter V of the Finance Act, 1994 (32 of 1944)
and the ntles made thereunder, includ.ing those relating to refunds
anrl- exemptions from tax, interest and, imposition of pbnaltg shall,

f .f7r. 
as mag be, apptg in relation to the leuy and-co ectioi of the

Kishi Kalyan Cess on taxable seruices, as tl.tey applg in relation to
the leuy and collection of tox on suclt taxabli ,b*i""" und_er the
said Chapter or the rules mode thereunder, as the case may be.
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9. Upon reading of Notification No. 4t l2OL2_ST dated

29.06.2012, as amended, I hnd that it provides for grant of rebate of
service tax paid on the taxable services received by the exporter and

used for export of services. Further, Section llg {2\ of Finance Act,2075 /
states that swachh Bharat cess is a service Tax. Likewise, Section

161(2) of Finance Act, 2016 also stipulates that Krishi Kalyan Cess is a

Service Tax. In view of Section 119 (5) of Finance Act, 2015 and Section

161(5) of the Finance Act, 2016, which clearly stipulates that provisions

of Chapter V of the Finance Act, 1994, and the rules made thereunder,

including those relating to relund, shall apply mutatis mutandis as they

apply in relation to lery and collection of tax on such taxable services

under Chapter V of the Finance Act, 1994. I find that Service Tax, Krishi

Kalyan Cess and Swachh Bharat Cess stand on same footing as far as

their refunds are concerned under the said notification.

1O.1 I find that this is not for the first time that the issue of

refund of cess has arisen. In the past, I find that vide Section 95 of the

Finance Act, 2004, Education Cess was levied and the said provisions

reads as under:

(1) The Education Cess leuied under section 91, in the case of all
seruices wltich are taxable seruices, sholl be a tax (in this
section refened to as the Education Cess on toxoble seruices)
ot tlTe rdte of two per cent., calculated on the tax ulhich is
leuied and collected under section 66 of the Finonce Act,
1994.

(2) The Education Cess on taxable seruices shall be in addition
to the tax cl'Largeable on suclt taxable seruices, under
Chapter V of the Finance Act, 1994.

(s) Ihe proulsions oJ Chapter V oJ the Finance Act,.7994
and the ntlz's made thereunder, lncludlng those
relatlng to retunds and exemptions from tax and
imposition of penalty shctl, as far as mag be, applg u .i
relation to the lerry and collection o! the E&iqirtlgn.t ,)'
Cess oz taxable seralces, as theg apply in relation to. rc:^:l
leuy and collection of tax on such taxable seruices under
Chapter V of tlrc Finance Act, 1994 or the rules, as the case

may be.
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LO,2 I also find that Secondary & Higher Education Cess was

levied under section 140 of the Finance Act, 200r, and the provision

reads as under:

(1) The Secondary and Higher Education Cess leuied und.er
section 126, in the case of all serutces u_thich are taxoble
seruices, shall be a tax (in this section refered_ to as the
Secondary and Higher Education Cess on taxable seruices)
ot the rote of one per cent., calculoted on the tax uhich is
leuied and collected under section 66 of the Finance Act,
1994.

(2) The Secondary ond Higher Dducation Cess on toxoble
seruices sholl be in addition to the tax chargeable on such
toxoble seruices, under Chapter V of tlrc Finance Act, j994
and the Education Cess chargeable under section 95 of the
Finance (No. 2) Act, 2004.

(s) The prouisions oJ Chapter V of the Finance Act, 7994
and the n cs made tllereunder, lncludlng those
reloting to reJunds and exernptions from tax ond
imposition of penoltg shalt as far as mag be, applg ln
relation to the leag and collection o.f the Secondary
and llighcr Educctton Cess on taxable seruices, as theg
applg in relation to the leug and collection of tax on such
toxable seruices under Chapter V of the Finance Act, 1994
or the rules made thereunder, as the case mag be.

1O.3 I find that provisions of Section 95(3) of the Finance Act,

2004, Section 140 (3) of the Finance Act,2OO7, Section 119 (5) of the

Finance Act, 2015 and Section 161 (5) of the Finance Act, 2016, are

identically worded and they clearly stipulate that provisions of Chapter V

of the Finance Act, 1994 shall apply to refund of cess. Thus, when as per

provisions of the Finance Act, 1994, it has been notified that refund of

service tax is admissible then Swachh Bharat Cess and Krishi Kalyan

Cess, are also service tax by virtue of Section 119 12\ of the. Finance Act,

2015 and Section 161(2) oi the Finance Act, 2016 respectively and

therefore refund thereof is admissible as specified in terms of the said

notification.

1O,4 I find my views are well supported by Circular No.

L34l3l2Oll-S.T. dated O8.O4.2O11, issued from F. No. 354/42l2ott-

TRU, wherein it has been clarified:

<: - -\--
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cBducotion Cess cnd and Elqher Educa:tloa Cess -
req

Representations haue been receiued from the field
formations, seeking clorification regarding the applicobility of
seruice tax exemption to Education Cess (refers to both Education
Cess leuiable under Finance (No.2) Act, 2004 and Secondary and.
Higher Education Cess leuiable under Finance Act, 2007), under
notifi.cations where 'tuhole of seruice tox' stands exempted..
Apparently the doubt aises in the context of Tibunal's Order in the
matter of M/s. Balasore Alloys Ltd. Vs CCE, Cltsroms and Seruice
Tox, BBSR-I (201 )-TIOL-I 659-CESTAT-K)L).

2. The issue has been examined. Ttnugh Tibunol\
Order refened aboue is in fauor of reuenue, it is inconsistent uith
the policg intentlon of the Gourlzimcrlrt to exempt educafion
cess in (rddltion to sen,d;ce tax, uhere ,whole of seflice tax,
stands exempted.. Accordlng to section 95(7) oJ Finance (No.2)
Act, 2OO4 ond. sectlort 14O(1) oJ Finance Act, 2OO7, Educqtlon
Cess and Secondary and Hlgher Educatlon Cess cre leviable
and. collected as service tax, and uhen uhole of seruilce tax is
exerryrt, the sarne applies to education cesn clr utelL Since
Education Cess is levied and collected as percentage oJ
sen ice tax, uhen and uherctEr serr. lce tax is NIL bg virnre ol
exemption, Educqtion Cess would. o.lso be NIL.

3. Thk being the pinciple, field formations are directed
not to initiate proceedings to recouer the education cess, wlteretuhole oJ setttice taxt stands exempted under the
notltication. E:dendlng the sa ntc principle, where educatlon
cess has been reJunded to exporters o,long urith sertlce tox,
bg virhrc of exemtr tion notiticattons where 'uhole oJ serulce
toxt is exempt, the sa;me need. rl.;ot be recotered. n

11, I find that similar views were taken by Tribunal in the case

of Kudermulrh Iron Ore Company Limtted - 2013 (3f) S.T.R. 633

(Tri. Bangf and Tumkar Minerals Private Limited - 2OL6 (411 S.T.R.

434 (Tri Mumbaif.

12. Recently, in an identical situation of area-based exemption

notification no reference was made to the sections governing Education

Cess and Secondary & Higher Education Cess levied under provi

the Finance Act, 2OO4 and the Finance Act, 2OO7, howeve

Supreme Court of India in the case of SRD Nutrients Priva d

- 2017 (3551 ELT 481 ISC), held by relying upon ci 'a

.a-- - ---
!

08.04.2011, that when duty was exempted, then there c

surcharge. Thus, it was held that refund of Education Cess and

Secondary & Higher Education Cess was admissible. Likewise, in the

case of said notification since the rebate of Service Tax is to be granted,
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then it goes without saying that refund of Swachh Bharat Cess and

Krishi Kalyan cess cannot be denied as the same has been collected as

Service Tax.

13. Accordingly, I allow the appeals filed by the appellants and

the impugned orders, as far as they relates to rejection of refund of

Swachh Bharat Cess and Krishi Kalyan Cess are set aside
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