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Passed by Shri Lalit Prasad, Commissioner, Central Goods and Borvice Tax & Central
Excise, Rajkot
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In pursuance io Board's Notification No. 26/2017-C [Ex.(NT] dated 17.10.217 rend
with Board's Order Mo, D5/2017-5T dated 16.11.2017, Shri Lalit Prasad, Cominisssaner,
Central Goods and Service Tax & Central Excise, Rajkot has been appointed as Appellate
Authority for the purpose of passing orders in respect of appeals liled under Section 35 of
Centril Excise Act, 1944 and Section 85 of the Finnnce Act, 18994
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Arising ot of above mentioned OO issued by  Additional/Joint/Deputy/ Assistant
Commssioner, Central Excise | Service Tax, Rajkot [ Jamnagar | Gandhigham

st & u2erf # AT oF 97 /Name & Address of the Appellants & Respondent :

M/= Welspun Trading Ltd.,, Shop No. 17, 5.No. 910/22,, Vill - Varsamedi, Anjar, Kutch
- 370 110,
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Any person agerieved by this Order-in-Appeal may file an appeal to the appropriate authority
i1 lhe IFnHume WHY,
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Appeal to Customs, Excise & Service Tax :;Epl_'llitll' Treibunal under Section 358 of
! [I::IL'r Secltion 86 of the Finance Act, 1924 an appeal lies (o0-
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The specinl bench of Customs, Excise & Service Tax Appellate Tribunal of West Blonj
R.K. Puram, New Delhi in all matters relating to classification and valuation
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To the West repional bench of Customs, Excize & En.-n-:n e Tax Appeliate Tribupal [CESTAT) at.

2 Fioor, Bhaumali Bhawan, Asarwa Ahmedaba 16 in case of appeals other than as
mentioned 10 para- 1ia) above
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The

prescribed und ule & of Central Excise |Appeal} Rubes, 2001 shall be accom
AgEinst one wlﬁnh ut least showkl be nn‘:nﬁl mt:d v o E :ﬁn s 1,000/- RHa Elj-
5. 10,000/ - where amount of du :l.:-manﬂ?migcﬂ.-' riaity ) refund 15 5 Lac., 5 Lac
0 Lac and above 50 Lac respectively in the form of crossed bank dratl m lavour of As

egistrar of branch of any nominated pablic sector k of the place whers the bench ud'icanﬂr
é ttnl::'f‘ ;

appeal o the Appellate Tribumal skall be filed in quadmpllﬁtﬂ in form EA-3 'lliﬁ
L

normmaled public sector of the place where the bench of EE-IJE.I'umIJ 15 =ItlEa

Application made for il atmy shmll be accompanmied by a fes of Ra.
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The a | under sub section (1} of Section 86 of the Finance Act, 1994, to the Appellate
Tﬂhuﬁ:':?% | be filed in qua-:l}ui ficate in Form 57,5 as prescribed urider Rue O ﬁlnl thie
Service Tax Rules, | nd Shall be accompamied by a copy of the order a inst

)
[ane of which shall be certified copy) and should be accotnpanied by a fees o i, LIHIG /-
where the amount of service tax thii'n{:_mai demanded &.gmﬂﬂr Eﬂé’:"ul Rz 5 k.?.ﬁ ar I-::";a
Ra.5000/- where the amount of service tax -!i:nttrﬂt e ded & penaity levied 5 more
than [ve lnkhs but not exceeding Ra. F|fﬁ Lakhs, Hs 10, - where the amount of service
tax & mterest demand pu_-rlpllz.r Ievied 15 more than ffty Lakhs rupees, in the of
Eﬂdlsﬂfi! hmﬂk Eh-ﬁg ﬁ VELT & % ﬁ:sm}tmijﬁ_ strar of _thr ; hff nominated Eﬂjbgg
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The appeal under sub section (2) and [24) of the section B6 the Finance Act 1994, shall be
fed in For ST.7 as prescribed under Rule "lcq;.i‘l f& 92N of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Comméssioner Central Excise or Commissioner
Central Excise [Appeals) jone of which ghall be a certified copy) and copy of the order passed
by the Commisgioner suthorizing the Assistant Commissioner or Deputy Commussioner of
Central Excise/ Service Tax to file the appeal hefore the Appellate Tribunal
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1943 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1604,
an appeal against this o ghall lie before the Tribunal en payment of 10% of the duty

demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone 18 in
dizpute, provided the amount of pre.deposit pavable would subject o a ceiling of Re. 10

Crores,
Under Central Excise and Service Tax, ‘IIIu'rII‘EI Cemanded® ahall include -

i) amaunt determined under Section 11 D

lh}' amount of erroneous Cenviat Credit taken;

i} amount payable under Rule & of the Cenvat Credit Rulbes

provided further that the IJJu'u‘lrirlanl of this Section shall not apply to the stay

applicabion and appeals pending before sy appellate authenty prior to the commencement of
the Finance |Nn.2rﬂ.|::t, 2UaLa,
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respect of the lollowing case, poverned st proviso 10 sub-section (1] of Section-35H abid:
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In I:aar. nf any. loss of ?mr.i: where the loss occurs in transit Irom a factory 1o a warehouae or
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Appeal No: 18/GDM /2017 to 20/GDM /2017 & 103/GDM,/2017
Appellant: M/s. Welspun Tradings Limited,
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:: ORDER-IN-APPEAL ::

Being aggrieved with the following Orders-in-Original
|hereinafter referred to as “the impugned order”) passed by the
Assistant Commissioner of Central Excise, Gandhidham (Kutch)
(hereinafter referred to as “the Lower Authority™), M/s. Welspun
Tradings Limited, Welspun City, Village: Versamedi, Taluka: Anjar Dist:
kutch (hereinafter referred to as “the appellants”) have filed following
appeals:

| Appeal No B Order-in- EJngtnal _ Resected Refund ol =
Number Craced Swachh | Kriahi [ Total |
- o _Bharat Cess | Kalyan Cess .
| 1B/GDM/17T___ST/488/16.17 | 08.12.3014 23,298/ 23298/ | 46596
|_19/GDM/17 | 5T/489/16.17 | 0B.12.2016 33,752/~ | 32.742/- | _ 65484/
20/GDM/17 | §./532/16.17 [ 12.01.2017 | 53,8%6/-|  53826/- | 1,00,002/- |
['iiﬂ_ll'GDh‘E 17 ST/ 123717 15- 21042017 EE’ '.l-l-l|' :"E"']-!Inll' | .=|-,f'.l5.l:.'|7-'|-|"-_
Total - T — = = | 3,52.403/- | 39240?; | 7.A4.806). |
2, The appellants had filed applications secking refund of

Service Tax paid by them on the services utilized for export, under
Notification No. 41/2012-8T dated 29-06-2012, as amended {hereinafter
referred to as “the said notification”), before the Lower Authority, The
Lower Authority while sanctioning the refund held that refund of Swachh
Bharat Cess and Krishi Kalyan Cess is not admissible as there is no such
provision for their refund in the said notification., Accordingly, the Lower
Authority rejected the above mentioned amount of refund of Swachh
Bharat Cess and Krishi Kalyan Cess and sanctioned the remaining
amount vide above mentioned impugned orders.

3. Being aggrieved with the impugned orders, rejecting the
refund of SBwachh Bharat Cess and Krishi Kalyan Cess, the appellants
have filed these 4 appeals, wherein they have contended that f"ﬁ?"ﬂ

i) Swachh Bharat Cess was levied as Service Taﬁ; :E ll"i 11-

Kalvan Cess was levied from 01-06-2016 I:W Eec\'lé\l}:, I ]
xLJf’
Finance Act, 2016:

(1) the Lower Authority has erred in concluding that there is no
explicit clarification in the said notification, which was issued

prior to levy of Swachh Bharat Cess and Krishi Kalyan Cess:

™

!
i



Appeal No: 18/GDM/2017 to 20/GDM/2017 & 103/ GDM,/2017
Appellant: M/s, Welspun Tradings Limnited.

4

{if)  Section 119(3) of the Finance Act, 2015 and Section 161(5) of
the Finance Act, 2016, specifically mentions that provisions of
Chapter V of the Finance Act, 1994 and rules made there
under, including those relating to refunds, shall also apply to
Swachh Bharat Cess and Krishi Kalvan Cess, respectively;

(v} that when there is specific clause in the Finance Act itself that
all provisions pertaining to refund of Service Tax will apply to
Swachh Bharat Cess and Krishi Kalyan Cess, no further
clarification is required at any other place in the said

notification:

[v)  that the Service Tax as mentioned in the said notification has
read to be as Service Tax inclusive of Swachh Bharat Cess and
Krishi Kalyan Cess, as both are levied and collected as “Service

Tax”, in the respective provisions of the Finance Act;

fvi)  that in respect of refund of Education Cess and Secondary &
Higher Education Cess the Central Board of Excise and
Customs vide Circular No. 134/3/2011-Service Tax dated 08-
04-2011 has clarified that the same are exempted when Service
Tax is exempted and the same ratio applies in the case of
refund of Swachh Bharat Cess and Krishi kalvan Cess and
placed reliance on the case law reported at 2016 (41) STR 434
(Tri. Mum),
4. The Central Board of Excise and Customs vide Notification
No. 26/2017-Central Excise (N.T.) dated 17,10.2017 read with Order No.
05/2017-8ervice Tax dated 16.11.2017, has appointed undersigned as
appellate authority, under Section 35 of the Central Excise Act, 1995 “for
the purpose of passing orders in these appeals.

5. Accordingly, a personal hearing in the matter WHS held an
17-01-2018. Shri R. Subramanya, Advocate of M/s. Suhramﬂn:.r_;" Law
Company, Ahmedabad appeared on behalf of the appellants for personal
hearing and reiterated the written submissions made by them in appeal
memorandum and drew my attention to the provisions of statue wherein

cess 1s to be considered same as “Service Tax” for the purposes of refund.

29



Appeal No: 18/GDM /2017 te 20/GDM/2017 & 103/GDM/ 2017
Appellant: M/s. Welspun Tradings Limited.

S
Discussion and findings:
6. I 'have carefully gone through the appeal memorandum and

the submissions made by the Ld. Advocate during personal hearing, |
find that since these appeals are against rejection of refund of Swachh
Bharat Cess and Krishi Kalyan Cess, therefore there is no need for
compliance to requircment of Section JaF{i) of Central Excise Act, 1944,

7. [ find that limited issue required to be decided in this case is
whether the refund of Swachh Bharat Cess and Krishi Kalyan Cess can
be granted to the appellants under Notification No. 41/2012-8T dated
28-06-2012, as amended, in the facts and circumstances of the case.,

B.1 I find that Notification No. 41/2012-ST dated 29-06-2012, as
amended, which governs the refund of Service Tax paid on services,

applicable in the present case, reads as under:

“In exercise of the powers conferred by section 93A of the
Finance Act, 1994 (32 of 1994) (hereinafiter referred to as
the said Act) and in supersession of the notificarion of the
Government of India in the Ministry of Finance (Depariment
of Revenue| number 52/2011-Service Tax, dated the 30th
December, 2011, published in the Gazette of India,
Extraordinary, Part I, Section 3, Sub-section (i) vide number
G.S.R. 945(E), dated the 30th December, 2011, exeepl as
respects things done or omitted to be done before such

supersession, the Central Government, on being satisfied

that it is necessary in the public interest so to do, hereby

grants rebate of service tax paid (hereinafter referred to
as rebate) on the taxable services which are received
by an exporter of goods (hereinafler referred 1o as the
exporter] and used for export of goods, subject 1o the extent
and manner specified herein below, namely ;- *

(emphasis supplied)
Thus, | find that the said notification provides for grant of

refund of SBervice Tax paid by the exporter on the services which were

used for export.

8.2 [ find that statutory provisions governing Swachh Bharat

Cess, as per Section 119 of the Finance Act, 2015, reads as under:

CHAPTER VI
SWACHH BHARAT CESS

119. Swachh Bharat Cess. —

i1} This Chapter shall come info force on such date as the Central
Government may, by notification in the Official Gazette, appoint.



Appeal No: 18/GDM /2017 to 20/GDM,/ 2017 & 103/GDM,/ 2017 t’
Appellant: M/s, Welspun Tradings Limited.

6

2} There shall be levied and i h the

C a to be called Swac

Bharat Cess, as service tax on all or any of the taxable services

al the rate of two per cent. on the value of such services for the
purposes of finandng and promoting Swachh Bharat initiatives or
for any ather purpose relating thereio,

{3} The Swachh Bharat Cess leviable under sub-gection |2) shall be in
addition lo any cess or service tax leviable on such taxable SETUICes
under Chapter V of the Finance Act, 1994 (32 af 1994), or under
any other law for the time being in force.

4] The proceeds of the Swachh Bharat Cess, . .

3 &MMM!MM_@_I_M
rule nder, inec re to

n
and exemptions from tax, interest and imposition of penalty shall,
as far as may be, in n to le col on o
the 8§ B ' 4 le se as they apply in

relation to the levy and collection of tax on such taxable services
under Chapter V of the Finance Act, 1994 or the rules made
thereunder, as the case may be,

8.3 The provisions of Section 161 of the Finance Act, 2016

governing Krishi Kalvan Cess, are as under:

CHAPTER VI
KRISHI KALYAN CESS

161. Krishi Kalyan Cess, —
f1) This Chapter shall come into force on the st day of June, 2016,

{2 There shall be levied col in ac wit.
this ter, a to be lled the Krishi
Kalyan Cess, as service tax on all or any of the taxable services
at the rate of 0.5 per cent. on the value of such serwices for the
purposes of financing and promoting initiatives to improve
agriculture or for any other purpose relating thereto,

(3] The Krishi Kalyan Cess leviable under sub-section [2) shall be in
addition to any cess or service tax leviable on such tavable services
under Chapter V af the Finance Act, 1994 (32 af 1944) or under
any other law for the time being in force.

4} The proceeds of the Krishi Kalyan Cess levied under sub-section 2]
shall first be credited to the Consolidated Fund of India and the ~. .
Central CGovernment may, after due appropriation magde by
Parliament by law in this behalf, utilise such sums of morey of the, | F
Krishi Kalyan Cess for such purposes specified in sub-segtion (21,
as it may consider necessary, KA

{5 The provisions of Chapter V of the Finance Act, 1994 {32 of 1944
and the rules made thereunder, including those relating to refunds
and exemptions from tax, inferest and imposition of penalty shall,
as far as may be, apply in relation to the levy and collection of the
Knisht Kalyan Cess on taxable services, as they apply in relation to
the levy and collection of tax on such tavable services under the
said Chapter or the rules made thereunder, as the case may be.



Appeal No: 18/ GDM/ 2017 to 20/GDM/2017 & 103,GDM /2017
Appellant: M/s. Welspun Tradings Limited.
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9. Upon reading of Notification No. 41/2012-5T dated
29.06.2012, as amended, 1 find that it provides for grant of rebate of
service tax paid on the taxable services received by the exporter and
used for export of services. Further, Section 119 (2} of Finance Act, 2015
states that Swachh Bharat Cess is a Service Tax. Likewise, Section
161(2) of Finance Act, 2016 also stipulates that Krishi Kalyan Cess is a
Service Tax. In view of Section 119 (5} of Finance Act, 2015 and Section
161(5) of the Finance Act, 2016, which clearly stipulates that provisions
of Chapter V of the Finance Act, 1994, and the rules made thereunder,
including those relating to refund, shall apply mutatis mutandis as they
apply in relation to levy and collection of tax on such taxable services
under Chapter V of the Finance Act, 1994, | find that Service Tax, Krishi
Kalvan Cess and Swachh Bharat Cess stand on same footing as far as

their refunds are concerned under the said notification.

10.1 | find that this is not for the first time that the issue of
refund of cess has arisen. In the past, | find that vide Section 95 of the
Finance Act, 2004, Education Cess was levied and the said provisions

reads as under:

{1} The Education Cess levted under section 91, in the case of all
services which are toxable services, shall be a tax [in this
section referred to as the Education Cess on taxable services)
al the rate of two per cent., caleulated on the tax which is
levied and collected under section 66 of the Fmance Act,
1994,

2 The Education Cess on toxable services shall be in addition
to the tax chargeable on such taxable services, under
Chapter V of the Finance Act, 1994,

(3l  The provisions of Chapter V of the Finance Act, 1994
and the rules made thereunder, including those
relating to refunds and exemptions from fox and
imposition of penalty shall, as far as may be, ﬂﬂfh‘ in
relation to the levy and collection of the _ g
Cess on taxable services, as they apply in relation to-the oo
levy and collection of tax on such taxable services under
Chapter V of the Finance Act, 1994 or the rules, as the case
may be,
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10.2 I also find that Secondary & Higher Education Cess was
levied under Section 140 of the Finance Act, 2007, and the provision
reads as under;

(1) The Secondary and Higher Education Cess levied under
section 126, in the case of all services which are taxable
services, shall be a tax fin this section referred to as the
Secondary and Higher Education Cess on taxable services)
at the rate of one per cent., calculated on the tax which is

tevied and collected under section 66 of the Finance Act,
1994,

i2 The Secondary and Higher Education Cess on taxable
services shall be tn addition to the tax chargeable on such
taxable seruices, under Chapter V of the Finance Act, 1994
and the Education Cess chargeable under section 95 of the
Finance (No. 2} Act, 2004,

{31 The provisions of Chapter V of the Finance Act, 1994
and the rules made thereunder, including those
relating to refunds and exemptions from tax and
imposition of penalty shall, as far as may be, apply in
relation to the levy and collection of the Secondary
and Higher Education Cess on taxable services, as they
apply n relation o the levy and collection af tax on such
taxable services under Chapter V of the Finance Act, 1994
or the rules made thereunder, as the case may be.

10.3 | find that provisions of Section 93(3) of the Finance Act,
2004, Section 140 (3) of the Finance Aect, 2007, Section 119 [5) of the
Finance Act, 2015 and Section 161 (5] of the Finance Act, 2016, are
identically worded and they clearly stipulate that provisions of Chapter V
of the Finance Act, 1994 shall apply to refund of cess. Thus, when as per
provisions of the Finance Act, 1994, it has been notified that refund of
service tax is admissible then Swachh Bharat Cess and Krishi Kalyan
Cess, are also service tax by virtue of Section 119 (2) of the Finance Act,
2015 and Section 161{2) of the Finance Act, 2016 respectively and
therefore refund thereof 1s admissible as specified in terms of the said

notfication.

10.4 I find my wiews are well supported by Circular No.
134/3/2011-8.T. dated 08.04.2011, issued [rom F. No. 354/42/2011-
TRU, wherein it has been clarified:

.1“
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“Education Cess and Secondary and Higher Education Cess -
reg

Representalions have been received from the field
formations, seeking clarification regurding the applicability of
service tax exemption to Education Cess frefers to both Education
Cess lewmable under Finance (No 2) Act, 2004 and Secondary and
Higher Education Cess leviable under Finance Act, 2007), under
notifications where ‘whole of service tax’ stands exempted,
Apparently the doubt arises in the context of Tribunal’s Order in the
mafter of M/s. Balasore Alloys Ltd, Vs CCE, Customs and Service
Tax, BBSRI(2010-TIOL-1 659-CESTAT-KOL),

2. The issue has been examined. Though Tribunal's
Order referred above is in favor of reventue, it is inconsistent with
the policy intention of the Government to exempt education
cess in addition to service tax, where ‘whole of service tax’
stands exempted. According to section 95(1) of Finance {No.2)
Act, 2004 and section 140(1) of Finance Act, 2007, Education
Cess and Secondary and Higher Education Cess are leviable
and collected as service tax, and when whole of service tax is
exempt, the same applies to education cess as well. Since
Education Cess is levied and collected as percentage of
service tax, when and wherever service tax is NIL by virtue of
exemption, Education Cess would also be NIL.

3 This being the principle, field formations are directed
not to nitiate proceedings to recover the education cess, where
‘whole of service tax' stands exempted under the
notification. Extending the same principle, where education
cess has been refunded to exporters along with service tax,
by virtue of exermption notifications where “whole of service
tax’ is exempt, the same need not be recovered. “

11. [ find that similar views were taken by Tribunal in the case
of Kudermukh Iron Ore Company Limited - 2013 (31) S.T.R. 633
(Tri. Bang) snd Tumkar Minerals Private Limited - 2016 (41) 5.T.R.
434 (Tri Mumbai).

12. Recently, in an identical situation of area-based exemption
notification no reference was made to the sections governing Education

Cess and Secondary & Higher Education Cess levied under provisions-of

the Finance Act, 2004 and the Finance Act, 2007, howeveyl
Supreme Court of India in the case of SRD Nutrients Fﬂﬂﬁ
- 2017 (385) ELT 481 (SC), held by relying upon circiy
08.04.2011, that when duty was exempted, then there cannet be

Lﬁifia '

surcharge, Thus, it was held that refund of Eduecation Cess and
Secondary & Higher Education Cess was admissible. Likewise, in the

case of said notification since the rebate of Service Tax is to be granted,

n'ble -

i E [ II|
, dated’ ¢/
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then it goes without saying that refund of Swachh Bharat Cess and

Krishi Kalyan Cess cannot be denied as the same has been collected as

Service Tax.

13. Accordingly, 1 allow the appeals filed by the appellants and
the impugned orders, as far as they relates to rejection of refund of

Swachh Bharat Cess and Krishi Kalyan Cess are set aside.
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|LALIT PRASAD)

COMMISSIONER, CGST & CEX, RAJKOT/
COMMISSIONER (APPEALS-II),
CGST & CEX, RAJKOT
By 8§ st
F.N.V.2/18/GDM/2017
Place: Rajkot.
Dated: 07.02.2018

To,

M/s. Welspun Tradings Limited, .
Welspun City, (*f
Village: Versamedi, P
Taluka: Anjar Lo
Dist: Kutch - 370 110 ¥

Copy to:

1) The Chiel Commissioner, GST & Central Excise, Ahmedabad
Zone, Ahmedabad,.

2) The Commissioner, GST & Central Excise, Kuich.

3) The Commissioner, GST & Central Excise, Rajkot,

4) The Assistant Commissioner, GST & Central Excise, Division:
Anjar - Bhachau.

3)  Appeal File No; V.2/19/GDM/ 2017

) Appesal File No: V.2/20/GDM/2017

7) Appeal File No; V.2/103/GDM /2017

8) Guard File.



