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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Ashapura Handling Service, Plot
No. 282, Sector-3, Gandhidham, Dist.: Kutch (hereinafter referred to as 'the
appellant’) against Order-in Original No. 18/ST/AC/2016-17 dated
28.12.2016 (hereinafter referred to as 'the impugned order’ passed by the
Assistant Commissioner, Service Tax Division, Gandhidham, Kutch
(hereinafter referred to as ‘the lower Adjudicating Authority’).

Z, The facts of the case are that appellant was engaged in providing
“Manpower Recruitment or Supply Agency Service” falling under Section 65
(103) (k) of the Finance Act, 1994 since 2008-09 and had not obtained Service
Tax registration under any of the taxable category. During the course of
investigation against M/s. A. V, B. & Co., Gandhidham, documents related to
appellant were recovered and on scrutiny, it revealed that appellant was
indulged in evasion of Service Tax by rendering taxable services but not
registered with the Department and also not paying Service Tax, resulting into
inquiry against appellant. Statement of Shri Madanlal {Madanrama) Hirarama
Gujjar, proprietor of appellant was recorded on 27.12.2012 wherein he stated
that appellant firm functioning since last five years and engaged in providing
Manpower (Labour) Supply Services to their clients, not obtained any Service
Tax registration and not filed any 5.T.-3 returns: that services provided by him
is purely of labour supply and liable to Service Tax but he has not obtained any
Service Tax registration; he is ready to pay Service Tax payable on the services
provided by him from the year 2008-09 to till date; that he had shown labour
charges per ton as per request of their clients but actually he had charged and
recovered the amount on the basis of number and days of the labours supplied
by him. The appellant submitted copy of financial accounts for the year 2008-
09 to 2012-13. The appellant as well as his son were issued with summons on
24.06.2013, 12.07.2013, 07.08.2013, 29.11.2013 and 07.01.2014 to appear for
investigation, however, both of them failed to appear on the given dates. M/s.
Maheshwari Handling Agency Private Limited, Gandhidham vide letter dated
041.10.2013 submitted copy of ledger in respect of appellant and copy of the
invoices issued by the appellant. .

i
)

3. Show Cause Motice F. MNo. V.ST/AR-GDM/ADC(PV})/119/2014-1 dated
23.09.2014 was issued to the appellant proposing to recover Service Tax of Rs.
41,66,949/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred
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sppeal Ho: V21 30/GOM/ 2017

to as "the Act") read with Section 68 of the Act alongwith interest under
Section 75 of the Act. It was proposed to recover late fee of Rs. 20,000/- per
return under Section 70 of the Act read with Rule 7C of the Service Tax Rules,
1994 (hereinafter referred to as “the Rules) and penalty under Section 77,
77{1)(C) on the appellant as well as on Proprietor, and 78 of the Act. The Show
Cause Notice was decided by the lower adjudicating authority vide the
impugned order wherein he confirmed the demand of Service Tax under
Section 73(1) of the Act alongwith interest under Section 75 of the Act. He
imposed late fee of Rs. 20,000/- per return under Section 70 of the Act read
with Rule 7C of the Rules. He imposed penalty of Rs. 10,000/ - under Section 77
of the Act and penalty of Rs. 22,66,949/- under Section 78 of the Act on
appellant. He also imposed penalty of Rs. 10,000/- on appellant and on Shri
Mahendra Madanlal Gujjar each under Section 77{1)ic) of the Act.

4, Being aggrieved with the impugned order, the appellant has preferred
the present appeal on the grounds that the lower adjudicating authority has
wrongly confirmed the demand of Service Tax, interest and penalties under
various sections of the Finance Act, 1994. The lower adjudicating authority has
passed order without giving proper opportunity of being heard. The findings of
the lower adjudicating authority are not justified and bad in law,

5. During personal hearing in the matter, Shri Abhishek P. Doshi, Chartered
Accountant reiterated the grounds of appeal; submitted that the workers/
labourers given by the appellant are working under the guidance of the
appellant and not as per order of the service recipients; that charges being
collected by them is on tonnage basis and hence they are cargo handling
service provider and not supplying man-power; that written submission in this
regard will be submitted by them by 16.01.2018; that appeal may be allowed
on basis of their claims.

t."r" rh

3.1 On behalf of the appellant, the Chartered Accountant filed written
submission on 13.01.2018 (received on 15.01,2018) wherein it has been stated
that they were engaged in providing various services at Kandla Port which was
not taxable and hence they had not obtained Service Tax registration: that the
labour provided by them were engaged in loading and unloading of goods at
port, cutting of bags, spreading of zola, cleaning of jetty etc at Kandla port to
M/s. Maheshwari Handling Agency Private Limited on work to work basis and
received payment on quantum of work performed by them; that the client gave
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combined contract for all the services and made the payment on the basis of
total quantity handled by them whereas sometimes clients have given contract
only for one or some of the services and made the payment on the basis of
quantity handled or some other measure mutually agreed; that sometimes they
had charged per labour basis to their clients for some of the services like
cleaning of jetty etc as it cannot be measured in terms of weight which are the
measures only for charging of consideration and not the nature of service; that
they are not engaged in any type of supply of manpower service but engaged in
completion of a particular job; they have not entered into any written contract
and the work has been carried out on the basis of oral contracts; that they
classified their services as Cargo Handling Services, under bonafide
interpretation of law, thus not collected and paid Service Tax on Cargo
Handling Services related to export of goods; that their labourers worked under
their supervision and control at the port and there was no obligation on the
part of service recipient to handle or supervise the work and the recipients of
services were not in any way concerned with number of labourers employed or
any other matter but they were concerned with completion of specific work;
that the works engaged in the work appointed by them and there was no
responsibility on the clients or service recipients for any industrial dispute,
legal statement, license, registration, salary statement etc; that nature of
service cannot be decided only on method of issuing invoices; that the copy of
letter submitted by M/s. Maheshwari Handling Agency Private Limited, relied
upon in the Show Cause Notice has not been provided to them and would like
to cross examine the authorized person of M/s. Maheshwari Handling Agency
Private Limited; they submitted copy of audit report for the year 2010-11
wherein the nature of work has been defined as cargo handling services by the
auditors; that they rely on the decisions in the case of Ritesh Enterprises
reported as 2010-TIOL-539-CESTAT-BANG, Divya Enterprise reported as 2009-
TIOL-2476-CESTAT-BANG, Shree Vallabh Industrial Services reported as 2012-
TIOL-1752-CESTAT-AHM, Order-In-Appeal No. B60/2012(Raj)/ AK/Commr(A)/Ahd
passed by the Commissioner (Appeals), Rajkot in case of Roopsinh Jodhsinh
Chauhan, Karnataka Personnel Services reported as 2011-TIOL-81-CESTAT-
BANG.

5.2  They further stated that even if they would have discharged Service Tax
liability, the same would have been available as Cenvat credit to the recipient

of services resulting into revenue neutral situation and there is no loss of
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revenue to the government; that Show Cause Notice has no evidence regarding
suppression of information with intent to evade payment of Service Tax and the
department was aware of the facts since statement of appellant in the month
of September, 2012 but the Show Cause Motice was issued even after mare
than two years from date of recording of statement; that the Show Cause
Notice issued under Section 73(1) of the Act on 23.09.2014 is barred by
limitation; they relied upon decisions in case of Amco Batteries Ltd reported as
2003-TIOL-50-5C-CX, Sotex reported at 2006-TIOL-170-SC-CX, Padmini Products
reported at 2002-TIOL-289-5C-CX, Jaiprakash Industries Ltd reported as 2002-
TIOL-633-5C-CX; that the lower adjudicating authority passed order without
giving proper opportunity of personal hearing; that the lower adjudicating
authority wrongly charged interest and imposed various penalties upon them;
that their case falls under provisions of Section 80 of the Act and they rely on
the decision in the case of Hindustan Steel Ltd reported as 2002-TIOL-148-5C-
CT-LB, Motorworld and others reported as 2012-TIOL-418-HC-KAR-Service Tax
and Housing & Development Corporation Ltd reported as 2011-TIOL-1606-
CESTAT-AHM.

FINDINGS:

6. | have carefully gone through the Show Cause Motice, impugned order,
appeal memorandum, submissions made orally during the personal hearing and
written submissions. The issue to be decided in this appeal is as to whether the
appellant was liable to pay Service Tax under ‘Manpower Recruitment or Supply
Service' or under "Cargo Handling Services’, on the basis of the facts available

in the case.

1"-? ™

7. It is on record that during investigation against M/s. AV.B. & Co.,
Gandhidham the documents related to the appellant were recovered. The
proprietor of the appellant in his statement dated 27.12.2012 deposed that
proprietor of M/s. A.Y.B. & Co. is his brother-in-law and the appellant's
documents/files were kept with M/s. A.V.B. & Co. for accounting purpose.
Summons dated 24.06.2013, dated 12.07.2013, dated 07.08.2013, dated
29.11.2013 and dated 07.01.2014 were issued to the appellant as well as to Shri
Mahendra Madanlal Gujjar to appear on 10.07.2013, 29.07.2013. 19.08.2013,
13.12.2013 and 17.01.2014 respectively, but both of them failed to appear on
any of the dates given subsequently. Therefore, the Department extended the
investigation at service recipient’s end and in response to the summons dated
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23.09.2013, M/s. Maheshwari Handling Agency Private Limited, Gandhidham
vide their letter dated 01.10.2013 submitted copy of ledger and copy of
invoices pertaining to the appellant. It is also on record that the appellant had
submitted copy of financial accounts and Form 26A5 for the years 2008-09 to
2011-12. The proprietor of the appellant in his statement dated 27.12.2012
accepted that they were providing Manpower (Labour) Supply Service to their
clients but had not obtained Service Tax registration, had not paid Service Tax
and not filed 5.T.-3 returns.

7.2 On the basis of the documents submitted by the appellant as well as

M/s. Maheshwari Handling Agency Private Limited, Gandhidham, the impugned

order drew conclusion that the services provided by appellant are classifiable

under “Manpower Recruitment or Supply Agency Services”, Now, the appellant

has come up with argument that they had provided Cargo Handling Services and

has produced copy of audit report for the year 2010-11 in support of their

argument. In the copy of audit report, the nature of business or profession has

been mentioned as “Cargo Handling with Help of Labour” and accordingly they

have shown income under the head “Export Cargo Handling Charges in their

profit & loss account. | find that it is on record that the appellant has provided

labours to their clients. However, they have argued that they have charged on

tonnage basis as well as per labour and per hour basis without submitting any

documentary evidences. They have also argued that they have supplied labours

for dealing with export cargo and for jetty cleaning, but without any supporting

documentary evidences. .
Pl

7.3 Itis also on record that the appellant had not filed any reply to the Show J

Cause Notice nor they had appeared for personal hearing given by the lower

adjudicating authority. | find that the definition of Manpower Recruitment or

Supply service, w.e.f. 07.07.1997 is as under:

“Manpower Recruitment or Supply Agency” means any person engaged in
providing any service, directly or indirectly, in any manner for recruitment or
supply of manpower, temporarily or otherwise, to any other person;

[Section 65(68) of Finance Act, 1994 as omended]

“Taxabie Service”™ means any service provided or to be provided to any person,
by a manpower recruitment or supply agency in relation to the recruitment or
supply of manpower, temporarily or otherwise, in any manner;

Page Mo, T ol &



Appeal Ho: VEAI0/GDMZINT

‘Explanation.—For the removal of doubts, it is hereby declored that for the
purposes of this sub-clouse, recruitment or supply of monpower includes
services in relation fo pre-recruitment screening, verification of the
credentials and antecedents of the candidate and authenticity of documents
submitted by the candidate

[Section 65 (105) (k) of Finance Act, 1994 as amended]

7.3.1 Whereas definition of Cargo Handling Service during period from April,
2009 to March, 2013 was as under:

“Cargo Handling Service” means loading, unloading, packing or unpacking of
cargo and Includes cargo handling services provided for freight in special
containers or for non-contoinerized freight, services provided by a container
freight terminal or nay other freight terminal, for all modes of transport and
carge handling services incidental to freight, but does not include handliing of

export cargo or passenger boggage or mere transportation of goods;
(Section 65(23) of the Finance Act, 1994)

“Taxable Service” means any service provided or to be provided to any
person, by a cargo handling agency in relation to cargo handling services;
{Section 65 (103) (zr) of the Finance Act, 1994)
7.3.2 In view of above definitions, it is more than evident that the service
provided by the appellant is Manpower Recruitment or Supply Agency Service
as because the appellant has provided labour to their clients and failed to
establish their contention that they have handled cargo service as because
their clients have handled cargo services and the invoices issued reveal all facts

in this regard, which says number of persons deployed/engaged. £ ol
) .-'-u-..-:_;_.-

7.4 The contention that the Show Cause Notice is time barred is not correct
as detailed in findings given by the lower adjudicating authority in Para 2Z. |
uphold the findings of the lower adjudicating authority, since the appellant did
not provide any details even after being called for by the Department from
June, 2013 to January, 2014 even though the proprietor accepted providing

manpower supply service in his statement dated 27.12.2012.

7.5 In view of above, | also uphold imposition of late fee under Section 70 of
the Act as well as imposition of penalties under Section 77 and Section 78 of
the Act. | find that the appellant is liable for the above penalties and late fee
and accordingly, | uphold the impugned order in this regard. | also find that the
proprietor of the appellant has failed to comply with the summons issued to
him, and hence he is liable to penalty under Section 77(1)(c) of the Act.
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8. In view of above, | uphold the impugned order and reject the appeal.

e wdrEear gar &= Ay w2 wdew & e sotes aie | e s

9. The appeal filed by the appellant is disposed off in above terms.

I:; __'l.’l I['ulq‘].i &
i?lﬁﬂ?l'f'l‘l
HrgE (IrreH)

By R.P.A.D.

Hi’ﬁ Ashapura Handling Service, Plot | & errtm hﬁm 'aﬁ‘afm cHfe &, 23,
Mo. 282, Sector-5, Gandhidham, Dist.:
Kutch RO '#ﬁ?q. s, e i

C/o KSD & Associates, 03/411 Cosmo

Complex, Mahila College Circle, Rajkot-
360 001.

Copy for information and necessary action to:

1. The Chief Commissioner, G5T & Central Excise, Ahmedabad Zone,
Ahmedabad for favour of kind information,

2. The Commissioner, GST & Central Excise, Kutch Commissionerate,

Gandhidham.

The Assistant Commissioner, GST & Central Excise, Division - Gandhidham.

The Superintendent, GST & Central Excise, Range - Gandhidham.

Guard File.

N
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