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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

lrq{ rrrqrJ qFd slr5rd/ 3qrga/ Irir_ir+ lir{r{. ids r.qE gFi t-drdi{, {rs4tc / srrf,rR / inrftt]Irr 4dRi iq{fdfud tr

{d }rirr t qBd: i
Arising out ol above menlioned OIO issued by AddrlrcnauJornvDepuly/Assrsianr Commisaroner. :enrral Ercise / SeNice Tax,

Raikoi / Jamnaoar / Gandhidham :

ffftfo-at & cffi or ara rrd qdr /Name & Address of the Appellant & Respondenr :-

1.M/s. Ashapura Handling Service, Prop. Madanlal Hirii cuijar, Plor No. 282, S€ctor-

5, Gandhidham, Dist: Kutch-370201

{s }rl!r(n*-d) t ;qfod +}* eqfid ftEAfud atS ,i lq.{€ crfiErff / c]tuFroT * F{ar }rqt-d Er{{ 6{ Ffrir ty
Any person aggrieved by lhis Order-in Appeal may nle an'appeal to lhe appropriate authorily in lhe foltowing r/vay.

*nr n6 ,fi_frq r-IE {niF rd rIqI{{ x{.&q -qlqrfi-€{Dr + ctr J+d. tdfq tic,tE lrc+ }ia'1fuF .1944 *r uRr 358 +
lrF,|d"(-d Pra xfrft[n:1994 fi Errr 86 ; rda ffiftt-i ,flrB er 3l rFJr I r/ '
Appeal 10 Cusloms, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 134,1 / Under Seclion 86 of lhe
Finance Acl, 1994 an appeal lies lo -

-rfi-6{Er {-srFi t rr<?lrd {rt arrd *cr q_6. i.+q ral(e tf6 (.d iar6{ 3{ffia argrfusr,'I €r Ets fr6, iaa .ai{ d
2. .lrF. +. q{zr'. rg Fffi * A irJi Efir' r/
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of Cusioms, Excase & Service Tax Appellate Tibonal of West Block No 2, R.K. puram, New Delhi in att

manerc rclalinq lo classification and valualio.
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I r,r rqt{i{ qfa.id t(a) * -n(',!I, .]{frt + 3rdrdr,}q {Idl Jlqli ffer r1*, }.fl-q r.qz rra !'d tar6{:rffiq arqrfudrur
(@ fi cF{s d+q qf'6-6r, , Efa*q rfr, {flre tr{i 3Frdr r5rErcr"- rz..rt +r A a# a6v u
To the West reqional bench of Cusloms, Excrae I Servlce Tax Appellare Tflbunal (CESTAT) al, 2d Floor, Bhaumati Bhawan,
Asafra Ahmedabad'380016 in case oI appeals other lhan as menlioned in parc- 1(a) above

31trl{ arqrQ6{lr + f,Fsl Ji{a eEd 6ai * ft( +'+r r.qE ?-16 (n$-d) ffi, 2001, * ftrtr 6 + }F.,i-d Rrrtft-d f6r'
,ra qtn EA3 a),fi cfu a rJ fai srar ?. I-ds*rstre s+ oF* gni, 16r rFrd ?r-h & rar.rqrs 4t eiq
dtr irrnal ,ra frstfl, Fqo 5 .{t!r ql Jf,F iriF. 5 arg Eqr uI 50 irEI Rr! ..d tIlrdr 50 Fro Eqq d Ifu- t Al Fn . t,000/.
€qA. 5,000/- a'A j{trdr 10,000/ qi +r Rqi?ra JiEl r["a Et cA F ri #it ftnft-e rF+ 6t rlrrari Fdfua Jrffiq
-grutfu+tur ft ?.Er * F6rr6 TBFar{ i anr S ffi !d1 glff}d6 ,r, + +F (dRr Btt tofia +6 ErR id.r Biar rrir riL( |
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6r {rrere t+ *1 ts rn@r E dfl aft(' rii rdfui x{r&q arqrfuFrq tl rnen fFra I r pr,ra ytcr t+ Jif4 *
RF Jr,i_fi.trr A.-srq 500/- 6q! 5r fuifta T"r. TFr Fair ?irr r/

The app€al to lhe Appellate T bunal shall be liled in quadruplicate in form EA-3 / as prescribed under Rure 6 of Cenlral
Excise (Appeal) Rules, 2001 and shall b€ accomp6nied againsl one whach al least should be accompanied oy a fee ot Rs.
1.0001 Rs.50001. Rs.10,0001 where amounl of duty demand/inleresi/penally/refund is upto 5 Lac..5 Lac ro 50 Lac and
above 50 Lac resp€ciively in the lorm of crossed bank drafl in lavour of Ass! Regis{rar o, branch ol any nominated public
seclo. bank of the place where lhe bench ol any nominated public seclor bank of lhe place where the bench of lhe Tribunal
is siluated. Application made lor granl of slay shall be accompanied by a fee of Rs. 500/-

3ifi-&{ arqrtuF{lr + qEt1 3rqr . i{a rfffi-{s, 1994 *r lrr{r 86(1) + yiffu i-dr6{ lM, 1994, & fr{s 9(1) * dad
htrlfta ctrr S.T,5 t an qFiiql * *r ;Ir Firrfr (.d i{r* FEr f}s ]n}tr + F{r6 3rQa +I ,r4 6} rs& qR gl'{r * ii.E +
(rd-i' t (.fi cfa cqifi-d A f.q) rif{ t{fi t 6F i Fq (.6 cfa * qrrr, rdi tdrr{ & ni,r .a.n 6r nix :ik ,nqFrqr

{drfl {qc 5 arts q Jr$ 6c, 5 q xqq qr 50 irrEr drr(, irf 3irdr 50 Fro {cq t lrfu6 t al Fsrrr 1,000/- dsi. 5.000/
fu Jirdr 10.000/- nyt {r F-rilft{ rsr ?rF *I cfa {idri 6t1 Errltfa 9r@ 6r rrrrdrd. {id1_d ]rffiq -arqrFr6$r ff rrgl *
q-fl{6 {ft€a|{ * ar* d ffi tft sr{# {+, + +6 {sEr {'t rorf+'-a +* grra aiEr ffiq] ar qlGc I {atud 4qa Fr rrrdrn,
iE 6 rc-nrcr d ddr EGq;r6i iiifud y*drq;qr{rfu-F{gr A rn@r Ftun t rF..rd.]n4r (+t }if{) * Rq:iriea-qt * snr
500/ {c(,6r Flrlfod ir6 frEr 6. itr l/

The appeal under sub section (1) ot Seclion 86 of lhe Finance Act. 1994, to lhe Appellate Tribunal Shall be filed io
quadruplicate in Form S.T.5 as p,escribed under Rule 9(1) ol lh€ Se.vice Ta)( Rules, 1994, and Shall be accompanied by a
copy of lhe order appealed againsl (one of which shall be .e(ilied copy) and should be accompanied by a lees of Rs.

1000/- where the amount of service lax & inlerest demanded & penally levied of Rs 5 Lakhs or less. Rs 5000/ where lhe
amount of service lax E inlerest demanded & penahy levied is more lhan live lakhs bul not exceeding Rs Fifly Lakhs,
Rs.10,0001 where the amounl of service lax & inlerest demanded I penally levied is more lhan fifty Lakhs rupees, in the

form ol crossed bank drall an favour of lhe Assislanl RegislGr of lhe bench ol rominaled Publ,c Sector Bank ol rhe place
where lhe bench ol Tribunal is silualed. / Applicalion made lor granl ol slay shall be accompanied by a fee al Rs.500/-.
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ffid rifuh-{s, 1994 4I qRr 86 A rc-rrRBrl (2) ('d (2A) * inr,ta r* * rr4t }trd. Sdr4T Iil{FEId, 1994, + ftfF 9(2) lri
9(2A) ; -ad hril'.d r{{ S.T.-7 i 6r sr rd I'd,rr} {Fr lrqEi }.Aq rflI{ :16 j|rrdT Jrgff (}Sd), idq tFr( E6-
{ar.o qrfti 3 Ar €r cf+{i ridra 6t lr{ri d a6 cfi r4rjt.rd 6f* ilre6r.) Jir jtrq+d qro ro++ arg€d rrrral *r .cfi,, +fr-q
-iq< rJFFi tdr6{, at yffirq -qrqlnr{or ai xriri -* 6ra fir halr zd qrd r,rhi fi ,ifr *r sr* a' da.a q,r$ ttft- I /
The appeal under sub section (2) and (2A) o, lhe seclion 86 lhe Finance Act 1994, shall be Jiled rn For ST.7 as prescribed

under Rule I {2) & 9(2A) ol lhe SeNice Tax Rules, 1934 and shall be accompani€d by a copy of order of Commissioner
Ceniral Eicise or Commrssioner, Central b(cise (Appeals) lone of which shall be a ce fied copy) and copy ol the order
passed by the Commissioner authorizjng lhe Assistant Commassloner or Depuly Commiss@ner of Cenlral Excise/ Service Tax
lo lile rhe appeal berore lhe Appellate Tribunal

.+Ar 116. $-dq rFnE ?rEF s?r sdr6r Jr{r+q qfiffrq (SF-el 6 qtr x'tdt + FrFA A ffi rfl? qa Jiftfi{, 1944 *r
qm 35!16 a' lr 4a, .n e i{idra xftfrry, 1994 & om 83 4 r-lrd *ar6{ qt ft aBl 6i 4 e, 5i ,,ra!' * qtr rtrdrq
clfi-ficr i sqd 6rA {rq rfl]a g6ri{r 6{ Fra + t0 cfrrrd (t0eo), rr Er4 (rE rdrar tudrlid t, qr E#Er, { +{a qxiar
faqriea t, Fr {?rdra l6qr;rrr., arrd-f* 6r tnrr t }idrtd rrm tu nri qr$ xSf:fd lq ifit 6 a;tg <sq t ifile a 6t1

idrq r.q( ,JFa rq td16{ t 3iarii '{ra Fsq al. 116" * liri{ ft-d t
lr) urn 11 lt t lriri-d I4:a
(iD M. xr *r ff 4+ ,rfrd nfil
(ii0 &r+. Tar 1M + fttrE 6 + .rTli-d Aq .6F
- atri qt B E{ rrr( * cr{rrri F{-drq (g. 2) rflIfrrrT 2014 + }riH $ {A ffi 3rffiq crffi + Eaqr FrsRr$-a
Fr4a r$ !d 3i+d 6t dr{ a&' Fthi

For an appeal lo be filed b€lore the CESTAT, under Section 35F of lhe Cenl al B(cise Acl, 1944 which is also made
applicable lo Service Tax unde, Secliofl 83 oi the Finance Acr, 1994, an appeal agarnsr this order snal lie before the Tribunat
on paymenl of 10yo of lhe duty demanded where duty or dury and penally are in dispute, or penally, wher€ penalty alone is in

dispule, provided lhe amounl of pre-deposil payable wolld be subject !o a certing of Rs. 10 Crores,

Under Cenlral E)(cise and Service Tax "Duty Demanded' shatt inctude

(i) amounl determin€d under Section 11 Di

(ir) amount of erroneous Cenval Credrl iakeni

(iiD amount payable under Rule 6 of the Cenval Credit Rutes

- provided lurlher lhal the p.ovisions of this Seclion shall nol apply ro lhe stay application and appeals pendanq before
any appellate authorily prior 10 ihe commencement of lhe Finance (No.2) Acr, 2014.

slra lIrdE i6t :atqrlr rrt{d :

R6vislon applicarion io Govsmm€nt of lndia:

{q }l.ilr A T{{iarur qrft6' ffifud FrEni fr Hq rcra l.e, lrft}i.{{, i994 Er trr JsEE + q{J, clF6 + rdlra rdr
Eftd !'r.a i-6r{. qrheiur {n}c" ffi. ra-;a r*rrq {FFd hin4. {hn Efta, fida JF l|fa Tisd EFi ag hFd'-110001, +t
ffiqr er qf ,t / _

A revision applicalion lies to ihe Under Secrerary, Io lhe Government of lndia, Revisioo Applicarion Urut, Ministry of Finance,
Deparlmenl o, Revenue, 4lh Floor. Jeevan Deep Building. Parhameni Sveet, Nely Delhr'110001. under Seclion 35EE of rhe

CEA 1944 in respecl of lhe following case, govemed by frrst proviso to sub'section (1) of Secrion-3sB ibid:

a? Erd 6 +_Ih {F{ra + FlEd *, rlai T6fl'a BnO ErE +l fuF +rlgrd t trgn z16 + crr.rra + eiTra qr ffi ira +rr@ri ur

$r EFS r* ,rEr{'rfF d ff{ rrsn ,16 qRi.Fa 4, EtE qr hi$ ss'r rrd , qr rcr{sr F srd + rfs{t' } dt{ri, ftpl 6Rqrd qr

M ,BR ,rF lt mF- i r6€1a + x.H A,
ln case ol 5ny toss of gtods, where the loss occurs in transit kom a faclory lo a warehouse or io anolher faclory or trom one

warehouse to another dudng lhe colrse ot processing oI the goods in a warehouse or an storage whelher in a factory or ln a

lnd + e]6{ ffi n g o al, 4t Ma 6{ 6 {rd +'iaElstur fr qg{d F.d nra o-r a-t rf, Adrq tacE rJd6 * g. (f.f-4 +
nnri a,;i firad + 116{ erfi {rr( qr +{ a) fuia tl ,16 At i
ln case of rebate of duly o{ excise on goods exporled to any country or terntory outsrde lndia ol on €xcisable material used in

lhe manufaclure ol rhe goods which are exported lo any counlry or leffitory outside lndia.

qft rfli( q6 4l ,Irdra fuq kar nl{d + sr6{. acrF {I {atB 6t fifr Fr{ld R.qr rqr tl /

ln case of aoods erporled ourside lndia exporl io Nepal or thulan, wilhoul paymenl of duly.

€Aft{a r.qr. * r.!r.a n6 + ,rrrdrd + Rq ql rq& fi*c aF 3rtuF-{a (.d ts+ hfla crsqid + rd na fi urt t 3lI{ tt
izrr n in -cr, (],+fl + ".dm ?,i xtuFrF ra. 2i. 1998 & tn{r 10s 6 4drr E-qa 4l ,rg artE 3flal lrnr4fili} q{ qr qrq a
cl?re P6r ri ari
i,iil li 

"^v'0,,v 
artowed ro be urilized rowards paymenl o, excise dury on final productr under lhe provrtons ol ihrs Act or

the Rules ;ade lhere lnder such order is passed by the CommissDne, (Appeals) on or aflel, lhe dale appoinied under Sec.

109 o, lhe Finance {No 2) Acl, 1998

3qit{d }ia-d 6I d cltqi cq{ Eqqr EA-8 C, i} 8r 4;frq ,flrfrd lt6 (ifrfl ffi. 2001, + iiqE g + liTJrd EBfes. t,
{s liri$ + {itcur * 3 {16firaztafrar* qrftc rlq{lFd }r+ri + srq { 3nt?r a ffi-fi 3TatI & dI cf-qi €F'i *r sr$

"rfaar 
sru fl +-rl'q r{< r.da {fufi_4F 1944 ff ur{I 15 FF fi Frn hr}H'rra Ar r<'T,ft + Fr8-s a ata tr{ rR_6 f) c?

{i .a fI A qrfio i
The above applicalion shall be made in duplicare in Form No. EA-8 as specilied under Rule,9 ol Cenlral Excise (Appeals)

Rutes. 2001 within 3 months lrom rhe date 06 which rhe order solghl lo be appealed against is communicarcd and shall be

accompanied by lwo copies each o{ lhe OIO and Orderln-Appeal. ll should also be accompanied bv a copy of TR_6 Challan

evidencing payment of p.escrabed tee as prescribed lnder Seciion 35 EE of CEA, 1944, under Maior Head of Accounl

qnisrlr liEr6 s rrrr ffifud firrita rrE +i r4r{Jt *I 7r* rii! I

=-- # -; li6 irrEr Ftr{t qr rs$ ra * at sqt 200/- 6r A:rina 16{r iK,3t{ qfC F..rtn a6JT (.6 rq 5qd fi--qEr d d
# rooo -) +r rrrran faqr qrq 

r

The revision applicalion shall be accompanied by a fee ol Rs.200/- wiere lhe amounl involved in Rupees One Lac or less

and Rs. 10001 where lhe amounl involved is more lhan Rupees One Lac.

o? rc {ren * 6a rd }iert 6r rqrafl t dI cFd_4 {d }rit + iic ?fa 6r qrrdra, 5c1}{d z?r i B_qr srer aift-ai ts ilq 4
ni ii ,t a A*'"d 6ri €'a.{a + Fr, qq-?rfa nhmr rqltu6{'r "+r 

'+ vfia qr r#q rr.fir{ 41 (r+ xrfie Btqr rrar t I i
in cdse. rf rtre o.der covers va,rous numbers of ordeF in Orioinal, fee for each O.l.o. snoub be paid in the aforesaid manner.

nol withsianding the Jacr rhai the one appeat ro rhe Appellanl Tribural or lhe one applicalion lo the Ceniral Govl. As the case

may be. is filled lo avoid scripio.ia work ii excasing Rs I rakh lee of Rs 100/' for each.

{qr8lifufr arqrorq rfai 3rftlfiqs,, 1s75, ai )qqa-l * trE€lT {d Jr??r qd eFra }&r *r {ia q. faqlfad 6.50 rqt 4r
arsrar :rF faf*_z dn *at qfr('t I
One copy'of application or O.l.O as the case mBy be, and the ords of the adiudicaling aulhorily shall bear a courl fee stamp

oJ Rs 650 as prescribed uflder Schedule-l in le,ms ol lhe Courl Fee Acl1975 as amended

ffFr tl6. idrq 5aqI4 etFi lir d.da4.{ yftdlq arlqrfi-fi@r (q;r4 lifu) fffi. 1982 f 46d !q Jr:q {iCFrd elx-dt +t

sfiFff-d fla drt h:aT, qi JtJ |ji uara nrfifl-a ha- r'al lr /

Attention is atso inviled to lhe rules covering liese and olher retaled matlers conlained in the customs, Excase and service

Appellale Tribunal (Procedure) Rules. 1982.

3i! 3rffiq crer6r{r a;t sq"d EIfu€ 4_d * {iiFla -4r'r€ fuq- 3lk re_;if,J] qr<qrri + fa(, v+ar!ff 1i:rPlrq a-{€rl'
www cbec go! in 4t t13I Ffie t L /

For ihe e6boraie, detaited aod talest provisions relallng lo nling ol appeal to lhe high€r appellale aulhorily, the apPellanr may

reler lo rne Depanmenldl websrle vvw cbe" gov rn
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Appeat No: V2l30/60M/2017

ORDER-IN-APPEAL

The present appea[ has been fited by M/s. Ashapura Handting Service, p[ot

No.282, Sector-s, Gandhidham, Dist.: Kutch (hereinafter referred to as,the

appettant') against Order-in Originat No. lBlSf IAC/ZO.l6-17 dated

28.12.2016 (hereinafter referred to as 'the impugned order,) passed by the

Assistant Commissioner, Service Tax Division, Gandhidham, Kutch

(hereinafter referred to as 'the tower Adjudicating Authority,).

2. The facts of the case are that appeU,ant was engaged in providing

"Manpower Recruitment or Suppty Agency service" falting under section 65

(105) (k) of the Finance Act, 1994 since 2008-09 and had not obtained service

Tax registration under any of the taxabte category. During the course of

investigation against M/s. A. v. B. & co., Gandhidham, documents retated to

appettant were recovered and on scrutiny, it reveated that appettant was

indutged in evasion of service Tax by rendering taxabte services but not

registered with the Department and also not paying service Tax, resutting into

inquiry against appettant. statement of shri Madantat (Madanrama) Hirarama

Gujjar, proprietor of appettant was recorded on 21.12.2012 wherein he stated

that appettant firm functioning since [ast five years and engaged ,in providing

Manpower (Labour) suppty services to their ctients, not obtained any service

Tax registration and not fited any s.T.-3 returns; that services provided by him

is purety of labour suppty and tiabte to service Tax but he has not obtained any

service Tax registration; he is ready to pay service Tax payabte on the services

provided by him from the year 200g-09 to titt date; that he had shown labour

charges per ton as per request of their ctients but actuar.ty he had charged and

recovered the amount on the basis of number and days of the tabours supptied

by him. The appettant submitted copy of financiat accounts for the year 200g-

09 to 2012'13. The appettant as we[[ as his son were issued with summons on

24.06-2013, 12.07.2013, 07.o1.zo13, 29.11.2013 and 07.01.2014 to appear for
investigation, however, both of them faited to appear on the given dates. M/s.

Maheshwari Handting Agency private Limited, Gandhidham vide letter dated

041.10.2013 submitted copy of tedger in respect of appettant and copy of the

invoices issued by the appettant.

3' show cause Notice F. No. V.5T/AR-GDM/ADC(PV)/119/2014-1 dated
23.09,2014 was issued to the appettant proposing to recover service Tax of Rs.

22,66,949/' under Section 73(1) of the Finance Act, 1994 (hereinafter referred

b
A

I
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Appeat No: V2l30/GD.1/2017

to as "the Act") read with Section 68 of the Act atongwith interest under

Section 75 of the Act. lt was proposed to recover tate fee of Rs. 20,000/- per

return under section 70 of the Act read with Rute 7c of the service Tax Rutes,

1994 (hereinafter referred to as "the Rutes) and penatty under Section 77,

77(1)(C) on the appeltant as we[[ as on Proprietor, and 7g of the Act. The Show

cause Notice was decided by the tower adjudicating authority vide the

impugned order wherein he confirmed the demand of service Tax under

Section 73(1) of the Act atongwith interest under section 75 of the Act. He

imposed late fee of Rs. 20,000/- per return under section 70 of the Act read

with Rute 7c of the Rutes. He imposed penatty of Rs. i0,000/- under Section 77

of the Act and penalty of Rs. 22,66,949/- under Section 7g of the Act on

appettant. He atso imposed penatty of Rs. 10,000/- on appettant and on shri

Mahendra Madantat Gujjar each under Section 77(1)(c) of the Act.

4. Being aggrieved with the impugned order, the appettant has preferred

the present appeat on the grounds that the tower adjudicating authority has

wrongty confirmed the demand of service Tax, interest and penalties under

various sections of the Finance Acl, 1994. The lower adjudicating authority has

passed order without giving proper opportunity of being heard. The findings of

the lower adjudicating authority are not justified and bad ,in 
taw.

5. During personal hearing in the matter, shri Abhishek p. Doshi, chartered

Accountant reiterated the grounds of appeat; submitted that the workers/

[abourers given by the appettant are working under the guidance of the

appellant and not as per order of the service recipients; that charges being

collected by them is on tonnage basis and hence they are cargo handting

service provider and not supptying man-power; that written submission in this

regard wi[[ be submitted by them by 16.01 .201g; that appeat may be attowed

on basis of their claims.

5.1 on behatf of the appettant, the chartered Accountant fited written

submission on 13.01.2018 (received on 15.0'l .201g) wherein it has been stated

that they were engaged in providing various services at Kandta port which was

not taxable and hence they had not obtained service Tax registration; that the

labour provided by them were engaged in toading and untoad.ing of goods at

port, cutting of bags, spreading of zota, cteaning of jetty etc at Kandla port to

M/s' Maheshwari Hand[ing Agency private Limited on work to work basis and

received payment on quantum of work performed by them; that the client gave

tt
wL'

4
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combined contract for atl the services and made the payment on the basis of

total quantity handted by them whereas sometimes clients have given contract

onty for one or some of the services and made the payment on the basis of

quantity handted or some other measure mutualty agreed; that sometimes they

had charged per [abour basis to their ctients for some of the sevices like

cleaning of jetty etc as it cannot be measured in terms of weight which are the

measures onty for charging of consideration and not the nature of service; that

they are not engaged in any type of suppty of manpower service but engaged in

comptetion of a particutar job; they have not entered into any written contract

and the work has been carried out on the basis of oral contracts; that they

ctassified their services as Cargo Handling Services, under bonafide

interpretation of [aw, thus not cottected and paid Service Tax on Cargo

Handting Services related to export of goods; that their labourers worked under

their supervision and controt at the port and there was no obtigation on the

part of service recipient to handle or supervise the work and the recipients of

services were not in any way concerned with number of labourers employed or

any other matter but they were concerned with comp[etion of specific work;

that the works engaged in the work appointed by them and there was no

responsibitity on the clients or service recipients for any industria[ dispute,

[ega[ statement, [icense, registration, satary statement etc; that nature of

service cannot be decided onty on method of issuing invoices; that the copy of

letter submitted by M/s. Maheshwari Handting Agency Private Limited, retied

upon in the Show Cause Notice has not been provided to them and woutd like

to cross examine the authorized person of M/s. Maheshwari Handting Agency

Private Limited; they submitted copy of audit report for the year 2010'11

wherein the nature of work has been defined as cargo handting services by the

auditors; that they rely on the decisions in the case of Ritesh Enterprises

reported as 2010-T|0L-539-CESTAT-BANG, Divya Enterprise reported as 2009-

TIOL-2476-CESTAT-BANG, Shree Vatlabh lndustrial Services reported as 2012-

TIOL-1752-CESTAT-AHM, Order-ln-Appeat No.860/2012(Raj)/AK/Commr(A)/Ahd

passed by the Commissioner (Appeats), Rajkot in case of Roopsinh Jodhsinh

Chauhan, Karnataka Personnel Services reported as 201 1-TIOL-81-CESTAT-

BANG.

5.2 They further stated that even if they woutd have discharged Service Tax

tiabitity, the same would have been available as Cenvat credit to the recipient

of services resutting into revenue neutral situation and there is no toss of

5

Page No. 5 of 9



Appeat No: Vzl3OIGOt 17017

revenue to the government; that Show Cause Notice has no evidence regarding

suppression of information with intent to evade payment of Service Tax and the

department was aware of the facts since statement of appettant in the month

of September, 2012 but the Show Cause Notice was issued even after more

than two years from date of recording of statement; that the Show Cause

Notice issued under Section 73(1) of the Act on 23.09.2014 is barred by

timitation; they retied upon decisions in case of Amco Batteries Ltd reported as

2003-TIOL-50-SC-CX, Sotex reported at 2006-T|OL-170-5C-CX, Padmini Products

reported at 2002-TIOL-289-SC-CX, Jaiprakash lndustries Ltd reported as 2002-

TIOL-633-SC-CX; that the lower adjudicating authority passed order without

giving proper opportunity of personal hearing; that the lower adjudicating

authority wrongly charged interest and imposed various penalties upon them;

that their case falts under provisions of Section 80 of the Act and they rely on

the decision in the case of Hindustan Steet Ltd reported as 2002-TIOL-148-SC-

CT-LB, Motorworld and others reported as 2012-TIOL-418-HC-KAR-Service Tax

and Housing & Devetopment Corporation Ltd reported as 2011-TIOL-1606-

CESTAT-AHM.

FINDINGS:

6. I have carefutly gone through the Show Cause Notice, impugned order,

appeal memorandum, submissions made oralty during the personal hearing and

written submissions. The issue to be decided in this appeal is as to whether the

appettant was liable to pay Service Tax under 'Manpower Recruitment or Suppty

Service' or under 'Cargo Handting Services', on the basis of the facts availabte

in the case.

7. lt is on record that during investigation against M/s. A.V.B. & Co.,

Gandhidham the documents retated to the appetlant were recovered. The

proprietor of the appettant in his statement daled 77.12.2012 deposed that

proprietor of M/s. A.V.B. & Co. is his brother-in-taw and the appettant's

documents/files were kept with M/s. A.V.B. & Co. for accounting purpose.

Summons dated 24.06.2013, dated'12.07.2013, dated 07.08.2013, dated

29.11 .2013 and dated 07.01.2014 were issued to the appe[ant as wetl as to Shri

Mahendra Madantal Gujjar to appear on 10.07.2013, 29.07.2013, 19.08.2013,

13.12.2013 and 17.01 .2014 respectively, but both of them faited to appear on

any of the dates given subsequently. Therefore, the Department extended the

'investigation at service recipient's end and in response to the summons dated

6 b0
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23.09.2013, M/s. Maheshwari Handting Agency Private Limited, Gandhidham

vide their letter dated 01 .'10.2013 submitted copy of ledger and copy of

invoices pertaining to the appettant. lt is atso on record that the appettant had

submitted copy of financial accounts and Form 26A5 for the years 2008-09 to

20'11-12. The proprietor of the appettant in his statement dated 27.12.2012

accepted that they were providing Manpower (Labour) Suppty Service to their

ctients but had not obtained Service Tax registration, had not paid Service Tax

and not fited S.T.-3 returns.

7.2 On the basis of the documents submitted by the appetl,ant as we[[ as

M/s. Maheshwari Handting Agency Private Limited, Gandhidham, the impugned

order drew conctusion that the services provided by appetlant are classifiable

under "Manpower Recruitment or Suppty Agency Services". Now, the appettant

has come up with argument that they had provided Cargo Handting Services and

has produced copy of audit report for the year 2010-11 in support of their

argument. ln the copy of audit report, the nature of business or profession has

been mentioned as "Cargo Handting with Hetp of Labour" and according[y they

have shown income under the head "Export Cargo Handting Charges'in their

profit & loss account. I find that it is on record that the appettant has provided

labours to their ctients. However, they have argued that they have charged on

tonnage basis as wetl as per labour and per hour basis without submitting any

documentary ev'idences. They have atso argued that they have supp[ied labours

for deating with export cargo and for jetty cteaning, but without any supporting

documentary evidences.

7.3 lt is atso on record that the appettant had not fited any repty to the Show

Cause Notice nor they had appeared for personal hearing given by the Lower

adjudicating authority. I find that the definition of Manpower Recruitment or

Suppty service, w.e.f. 07.07.1997 is as under:

" lAanpower Recruitment or Supply Agency" means any person engoged in

providing any service, directly or indirectly, in ony monner Ior recruitment or

supply of monpower, temporarily or otherwise, to any other person;

[Section 65(68) of Finonce Act, 1994 as omended]

"Taxoble Service" means any sevice provided or to be proyided to ony person,

by o manpower recruitment or supply agency in relation to the recruitment or

supply of manpower, temporarily or otherwise, in any manner;

'4
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'Explonotion.-For the removal of doubts, it is hereby declared thot for the

purposes of this sub-clouse, recruitment or supply of monpower includes

services in relation to pre-recruitment screening, verificotion of the

credentials and antecedents of the candidote and authenticity of documents

submitted by the candidate

[Section 65 (105) (k) of Finance Act, 1994 os amended]

7.3.1 Whereas definition of Cargo Handling Service during period from Aprit,

2009 to March, 2013 was as under:

"Cargo Hondling Service" means loading, unloading, packing or unpacking of
cargo and includes cargo handling services provided for freight in speciol
contoiners or for non-containerized freight, services provided by a container

freight terminal or nay other freight terminal, for all modes of transport ond
corgo handling services incidentol to freight, but does not include handling of
export corgo or possenger baggage or mere transportotion of goods;
(Section 65(23) of the Finance Act, 1994)

"Toxable Service" means any service provided or to be provided to any
person, by a cargo handling ogency in relation to cargo handling services;
(Section 65 (105) (zr) of the Finance Act, 1994)

7,3.2 ln view of above definitions, it is more than evident that the service

provided by the appettant is Manpower Recruitment or Suppty Agency Service

as because the appettant has provided labour to their clients and faited to

estabtish their contention that they have handted cargo service as because

their ctients have handted cargo services and the invoices issued reveal atl facts

in this regard, which says number of persons deptoyed/engaged.

7,4 The contention that the Show Cause Notice is time barred is not correct

as detailed in findings given by the tower adjudicating authority in Para 22. I

uphotd the findings of the [ower adjudicating authority, since the appettant did

not provide any details even after being catted for by the Department from

June, 2013 to January, 2014 even though the proprietor accepted providing

manpower suppty service in his statement dated 27.12.2012.

7.5 ln view of above, I also uphold imposition of [ate fee under Section 70 of

the Act as we[[ as imposition of pena[ties under Section 77 and Section 78 of

the Act. I find that the appettant is liable for the above penatties and tate fee

and accordingty, I uphotd the impugned order in this regard. I also find that the

proprietor of the appellant has failed to comply with the summons issued to

him, and hence he is tiabte to penalty under Section 77(1)(c) of the Act.

IL;
2e
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ln view of above, I uphotd the impugned order and reject the appeal.
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The appeal fited by the appettant is disposed off in above terms.
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Bv R.P.A.D.

To,

Copy for information and necessarlacliqa toi

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,

Ahmedabad for favour of kind information.
2. The Commissioner, GST & Centra[ Excise, Kutch Commissionerate,

Gandhidham.

3. The Assistant Commissioner, GST & Central Excise, Division - Gandhidham.

4. The Superintendent, GST & Centrat Excise, Range - Gandhidham.

5. Guard File.

M/s. Ashapura Handting Service, Plot

No. 282, Sector-S, Gandhidham, Dist.:

Kutch

C/o K5D & Associates, 03/41'l Cosmo

Comptex, /{rahita Col.tege Circte, Rajkot-

360 00t.

d. nBrW ffifrr €ffidrq, cde a. lal,

C-rt-.r, qitftnq, B-."dI: 66.
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