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Appeal Mo VZ2MES to 16550020 T

H ER IN APPEAL ::

The appeals listed herein below have been filed by M/s. Anil
Minerals, 105, Golden Arcade, Plot No, 141/142, Sector 8, Gandhidham (Kutch) -
370 201 (hereinafter referred to as "Appellant”) against Orders-In-Original shown
against each appeal no. (hereinafter referred to as “impugned orders") passed by
the Assistant Commissioner, Service Tax Division, Gandhidham-Kutch (hereinafter
referred to as “the lower adjudicating authority”).

Sr. Appeal File No. Order-In- Period of Refund | Amount of |
Mo, Driginal No. & claim refund claim
Date rejected
. {in Rs.)
1. | V2NearGDM 2017 STRE2TIZ01T-18 Movember 2018 23,102/
- _13.06.2017
02 | V2nea/GOM 12017 STra3g/2017-18 | February, 2017 48,844/
______ 30.06.2017
03 | V2MBE5/GOM201T STRSH2017-18 January - 2017 44 1371 |
. 14.08.2017
2, Since the issue involved is identical, above appeals are being taken
up together for decision.
3: The facts of the case are that the appellant filed refund claims under

Notification No.41/2012-5T dated 29.06.2012 of service tax paid to various service
providers for rendering taxable services in relation to export of goods for the period
specified in the refund claims. The lower adjudicating authority vide impugned
orders rejected the refund claims for the amount as shown in the above Table on
the ground that there is no clarification regarding refund of SBC & KKC in
Notification No. 41/2012-5T dated 29.06 2012

4. Being aggrieved with the impugned orders, the appellant preferred
the appeals, inter-alia, on the following grounds:

I'\'I‘I

A

{i) The refund claims were rejected without giving any notice as to why such
amount is being deducted. Before rejecting any refund claim or part thereof,
the applicant must be given a chance to represent its case as to why such
amount is admissible. The lower adjudicating authority has only mentioned
that refund claimed for Swachh Bharat Cess (hereinafter referred to as “the
SBC") and Krishi Kalyan Cess (hereinafter referred to as "the KKC") is
deductible from the claim. Had the appellant been put to notice with
reasons and legal provisions, the appellant would have replied to and
explained the provisions for admissibility of refund of SBC & KKC. The
Principle of Natural Justice' has to be followed in proceedings to be carried
out, which has not been done in this case.

Fage Mo: 3ol 10
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(i)  The appellant filed refund claims for service tax paid on input services used
in export of goods under Motification Mo, 41/2012-ST dated 29.06 2012
The said Notification allows refund of service tax paid on the taxable
services received by an exporier of goods and used for export of goods.
The enabling provisions for levy of SBC on services were incorporated
under Chapter VI of Finance Act, 2015 (hereinafter referred to as “the Act”)
under Section 119 of the Act. Similarly, enabling provisions for levy of KKC
on services were incorporated under Chapter VI of Finance Act, 2016 under
Section 161 of the said Act.

(i)  The appellant relied on a decision of Hon'ble High Court of Karnataka in the
case of TVS Motor Co. Ltd. reported as 2015-TIOL-1478-HC-KAR wherein
it was held that refund of Automobile Cess paid on motor vehicles exported
out of India is refundable even when the same is not mentioned in the
Notification No. 19/2004-CE (NT). The appellant also relied on another
decision of Hon'ble High Court of Karnataka in the case of Shree Renuka
Sugars Limited reported as 2014-TIOL-98-HC-KAR-CX wherein it is held
that sugar cess is nothing but a duty of excise and as per Rule 3 of the
Cenvat Credit Rules, credit of the duties of excise paid are available.

(iv)  They have fulfilled all conditions of the subject Notification as is also evident
from the relevant findings of the lower adjudicating authority.

5. Personal hearing in the matter was attended by Shri R.C. Prasad,
Consultant, who reiterated grounds of Appeal and submitted written submission
and emphasized that SBC & KKC have been given status of Service Tax in
Finance Act, 2015 & Finance Act. 2016 respectively: that the Government never
wanted to export taxes/Cess; that there is no dispute that goods have been
exported under Notification 41/2012-5ST dated 29.06.2012; that since treatment to
SBC & KKC has been given as that of Service Tax, there was/is no need for any
clarification by CBEC or Government in this regard. that the Commissioner
(Appeals), Rajkot has allowed similar appeals vide order dated 26.09.2017 and

submitted copy of that OIA; that these appeals also need to be allowed ;
) 2o

FINDINGS:

6. | have carefully gone through the facts of the case, the impugned
orders, appeals memorandum and the submissions of the appellant. The issue to
be decided in the present case is as to whether the appellant is entitied for refund
of SBC & KKC paid on services used for export of goods under Notification No.
41/2012-5T dated 29.06.2012 or otherwise.

Page Mo, 4 of 10
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7. The appellant has contended that the refund claims were rejected
without giving any notice/opportunity to the appellant to explain their case. | find
that the refund claims were decided by the lower adjudicating authority without
issuance of SCN to the appellant calling for defense reply of the appellant and
without granting any opportunity of personal hearing | find that it is a basic
principle that nobody should be condemned without hearing and without affording
reasonable opportunities to put forth his defense.

g | find that the lower adjudicating authonty has held that refund of
SBC & KKC is required to be rejected as there is no clarification regarding refund
of SBC & KKC in Nofification No. 41/2012-ST, whereas, the appellant has
submitted that Motification Mo. 41/2012-ST is clearly stating to grant refund of
service tax paid on the services used for export of goods and sub-section (2) of
Section 119 of the Finance Act, 2015 and sub-section (2) of Section 161 of the
Finance Act, 2016 clearly stipulate SBC and KKC as service tax respectively, that
sub-section (5) of Section 119 of the Finance Act, and sub-section (5) of the
Section 161 of the Finance Act, 2016 also stipulate that all provisions related to
refund of service tax under Finance Act, 1994 shall be applicable to refund of SBC
& KKC. | find that above provisions were not taken into consideration by the lower
adjudicating authority in the impugned orders and hence, the impugned orders are
not correct, legal and proper

8.1 | find it relevant to refer to Notification No. 41/2012-5T dated
28.06.2012 which allows refund of Service Tax, and opening Paragraph reads as
under: -

in_exarcise of the powers conferred by section 934 of the Finance Act
1984 (32 of 1894) (hereinafter referred to as the said Act) and in
supersession of the nolificalion of the Government of India in the Ministry
of Finance {Deparmeni of Revenue) number 52/2011-Service Tax, dated
the 30th December, 2011, published in the Gazette of India, Extraordinary,
Part ll, Section 3, Sub-section (i) vide number G.S.R. 945(E), dated the
30th December, 2011, excepl as respects things done or omitted fo be
done before such supersession, the Central Government, on being
satished that it is necessary in the public inferest so fo do, hereby grants
rebale of service fax paid (hereinafter referred to as rebste) on the faxable
services which are received by an exporter of goods (hereinafter referred

(o as the expaorter) and used for export of goods, subject fo the extent and
marner specified herein below, namely.-

(Emphasis supplied)
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B.2 In view of above, | find that Notification Mo. 41/2012-ST dated
29.06.2012 grants refund of service tax paid on the taxable services received by
an exporter of goods and used for export of goods. | find that SBC is leviable by
vifue of insertion of Section 119 of Finance Act. 2015, as =zervice tax on the value
of taxable services at the rates notified by the Central Government. | would like to
reproduce Chapter V1 inserted vide Section 118 of the Finance Act, 2015, which is
as under:-
Chapter Vi
Swachh Bharal Cess
119. Swachh Bharat Cess. —
{1) This Chapler shall come into force on such date as the Central
Govemment may, by nolification in the Official Gazstts, appoint.

(2) There shall be levied and collected in accordance with the
prowvisions of this Chapter, a cess to be called the Swachh Bharal

Cess, as service tax on all or any of the taxable services at the rate

of two per cent. on the value of such services for the purposes of
financing and promoting Swachh Bharat initiatives or for any other
purpose relating thereto.

(3} The Swachh Bharat Cess leviable under sub-section (2) shall
be in addition to any cess or service lax leviable on such faxable
services under Chapter V of the Finance Act, 1994 (32 of 1994), or
under any other law for the time being in force,

{4) The proceeds of the Swachh Bharat Cess levied under sub-
section (2) shall first be credited fo the Consolidated Fund of India
and the Central Government may, after due appropriation made by
Parliament by law in this behalf, ufilise such sums of money of the
Swachh Bharat Cess for such purposes specified in sub-section (2),
as it may consider necessary.

(5) The provisions of Chapter V' of the Finance Act, 1994 and the
rules made thereunder, including those relating lo refunds and

exemptions from tax, interest and imposition of penalty shall, as far

as may be, apply in relalion to the levy and collection of the Swachh
Bharat Cess on taxable services, as they apply in refation fo the fevy
and collection of tax on such taxable services under Chapter V of the
Finance Act, 1994 or the rules made thereunder, as the case may
be.

(Emphasis supplied)
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| also find that KKC is leviable by virtue of insertion of Section 161 of

Finance Act, 2016, as service tax on the value of taxable services at the rates
notified by the Central Government. | would like to reproduce Chapter VI inserted
vide Section 161 of the Finance Act, 2018, which Is as under;-

CHAPTER VI
KRISHI KALYAN CESS

SECTION 1681. Krishi Kalyan Cess. — (1) This Chapter shall come
into force on the 1st day of June, 2016

(2) There shall be levied and collected in sccordance with the

provisions of this Chapter, a_cess fo be called the Krishi Kalyan
Cess, as service {ax on all or any of the taxable services al the rate

of 0.5 per cent. on the value of such services for the purposes of
financing and promoling initiatives fo improve agriculture or for any
other purpose relaling therefo.

(3) The Krshi Kalyan Cess leviable under sub-section (2) shall be
in addition fo any cess or service fax leviable on such taxable
services under Chapter V of the Finance Act, 1994 (32 of 1944), or
under any other law for the time being in force.

(4) The proceeds of the Krishi Kalyan Cess levied under sub-
section (2) shall first be credited to the Consolidated Fund of India
and the Central Government may, after due appropriation made by
Fariiament by law in this behalf, utilise such sums of monay of the
Krishi Kalyan Cess for such purposes specified in sub-section (2), as
it may consider necessary.

(8 The provisions of Chapter V of the Finance Act 1994 (32 of
1944) an ) nder,_including those relating lo

refunds and exemplions from lax, interest and imposition of penalty
shall, as far as may be, apply in relation to the levy and collection of

the Krishi Kalyan Cess on taxable services, as they apply in relation
to the levy and collection of tax on such taxable services under the

said Chapter or the rules made lhereunder, as the case may be.

(Emphasis supplied)
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84 | find that Section 119 of Finance Act, 2015 levied SBC on taxable
services and Section 118(2) of the said Act specifies SBC as Service Tax and
Section 118(5) of the said Act specifies that the provisions of refund of Service Tax
under Finance Act, 1994 shall apply to refund of SBC; and Section 161 of Finance
Act, 2016 levied KKC on taxable services and Section 161(2) specifies KKC as
Service Tax and Section 161(5) specifies that the provisions of refund of Service
Tax under Finance Act, 1984 shall apply to refund of KKC. | also find that Section
118(1) of the Finance Act, 2015 stipulated that SBC shall be levied from the date
as notified by the Central Government and the Central Government issued
Notification No. 22/2015-5T dated 06.11.2015 under Section 93(1) of the Act and
fixed rate of SBC @ 0.5% of the value of taxable services.

B.5 It i1s very clear that SBC has been levied as service tax only as has
been stated to in Section 118(2) of the Finance Act, 2015 and the rate of SBC @
2% of value of taxable services proposed under the Finance Act, 2015 has been
reduced to @ 0.5% of value of taxable services vide notification issued under
Section 93(1) of the Finance Act, 1994 which enables central government to grant
exemption from service tax. Therefore, | am of the considered view that SBC has
been given status of service tax levied under the Finance Act, 1994 for the
purpose of refund/rebate. In view of discussions held above, | also find ample
force in the arguments of the appellant that SBC & KKC though called cess but
have been given status of service tax as is evident from Section 118(2) & Section
119(5) of Finance Act, 2015 and Section 161(2) & 161(5) of Finance Act, 2016
respectively.
T,
B& | find that it is settled position that the Government of India has
consistently adopted policy not to export taxes. If the contention of the lower
adjudicating authority is accepted then refund of SBC & KKC, even if imposed as
Service Tax vide Section 118(2) of Finance Act, 2015 and vide Section 161(5) of
Finance Act, 2016, shall not be allowed, which will mean that intention of
legisiation is to export taxes and the stated policy of the Gavernment shall be
reversed by such an interpretation. It is settled position of law that any provision of

law can't be interpreted in such a way to make cther provisions of law
meaningless or to reverse the intention of the legislation.

8. | find that Notification No. 41/2012-ST dated 28.06.2012 has been
issued under Section 93A of the Act which gives Central Government power to
grant rebate. The said Notification Mo. 41/2012-ST grants refund of service tax
paid on the taxable services used for export of goods by an exporter. Since SBC &

Papa Mo 8 of 13
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KKC, both have been treated as service tax, as detailed in Para 7 to Para 7.5, the
rebate of SBC & KKC is allowable under Notification ibid

9.1 | also find that Notification MNo. 39/2012-ST dated 20.12.2012
granting refund of service tax paid on services used in providing export of services
has been amended vide Notification No. 3/2016-ST dated 03.02.20168 and
Notification No. 29/2018-5T dated 26.05.2016, so as to allow refund of SBC and
KRC; similarly, Notification No. 12/2013-ST dated 01.07.2013 allowing refund of
service tax paid on specified services used in SEZ has also been amended vide
Motification No. 2/2018-5T dated 03.02.2016 and Notification No. 30/2018-ST
dated 26.05.2016, so as to allow refund of SBC & KKC, however no such
amendment has been made in Notification No. 41/2012-8T dated 28.06.2012

because no amendment is required as explained below:-

8.2 | also find that Notification No. 38/2012-5T dated 20.12.2012 has
allowed refund of service tax and cess and Explanation 1 reads as under —

Explaration-1

(&) service tax means service fax leviable under Section 66 or Section
£68 of the Finance Acl 1994

(k) education cess means educalion cess on laxable service levied under
section 81 read with seclion 895 of the Finance (No.2) Act, 2004 (23 of
2004);

{c) Secondary & Higher Education Cass means Secondary & Higher
Educafion Cess on faxable services levied under section 136 read with
sechion 140 of the Finance Act, 2007 {22 of 2007).

(Emphasis supplied) 1.;3;‘,

8.3 Therefore, there was need to add SBC & KKC as clause (d) and
clause (e) vide Ncotification No, 3/2016-ST dated 03.02.2016 and Notification No.
28/2016-ST dated 28.052016 to get it added as because only Service Tax
leviable under Section 66 or Section 66B of the Finance Act, 1994 had been
covered under clause (a) and not Service Tax imposed under Section 119 of the
Finance Act, 2015 and Service Tax imposed under Section 161 of Finance Act,
2016.

94 Notification No. 12/2013-3T dated 01.07.2013 also has specifically
provided refund of service tax leviable under Section 66B of the Finance Act, 1994
whereas SBC & KKC have been levied under Section 119 of the Act inserted vide

Page Mo Sof 16
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Finance Act, 2015 and Section 161 of the Act inserted vide Finance Act, 2016,
respectively, hence there was legal requirement to amend MNotification Mo.
12/2013-5T vide Netification No. 2/2016-ST and Notification No. 30/2016-ST
dated 26.05.2016 to include SBC & KKC for refund under Notification No.
12/2013-5ST as SBC & KKC are not leviable under Section 868 of the Finance Act,
1984, whereas Notification No. 41/2012-5T dated 29.05.2016 has provided for
refund of service tax without specifying leviable under Section 56 or Section 668
of the Finance Act, 1994 and hence, no amendment in Notification No. 41/2012-
ST was/is legally required to be undertaken.

10. In view of above factual & legal position, | set aside the impugned
orders and allow the appeals filed by the appellant.

101, el aro & @1 775 ardien = Fimew TwE it @ mam
0.1, The appeals filed by the appellant stands disposed off in above terms.
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By Speed Post
To,
Mis. Anil Minerals, 105, Golden Arcade, | B, #id (o eed, -
Plot No. 141/142, Sector 8, wile & e, Y, TN e
' Gand[u_idharn {Kutch) - 370 201 | nieftem (@) - o 307
opy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad
Z) The Commissioner, GST & Central Excise, Kutch Commissionerate, Gandhidham
3) The Assistant Commissionar, GST & Central Excise Division, Gandhidham

4) Guard File.
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