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$fia aillst TiG{T (order-ln-Appeal No.):

KCH-EXCU5-000-APP- I 67-TO-1 69 -2017 -18
'nft sri 4r artoi
l)ate of issuc:

ifl?Rr +r ftai6/
l)ate of Order:

TT

q

01.02.20r8 02.02.2018

6.qR {ifi, 3tE-+a ($fr'c€), {ril*fc rsRr crfta /
Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

lrq{ 3n{ff/ s_q.tr 3rqffil 3!q'{d/ sEr{r-6 3n.q4a, i-dlq sacrd 1.E6/ i-Er6{ Trs+te / Tflr{ i aii.trnal cd]{ sq{Fifud dr{}

{d }ri?r t qftd: /

Arising out of above mentioned OIO issued by Addilional/JoinrDeputy/Assislanl Commissioner Cenlral Excise / Sewice Tax,

Rajkot / Jamnagar / Gandhidham :

3T+d-6Af & cffi sr aIFI (rd rrfl /Name & Address of the Appellant & Respondenr :-

M/s. Anil Minerals, 105, Golden Arcade Plot No. 141/142, Sector No.8, Gandhidham

Kutch-370201

afl 3ne?r(rffd) t aqFl-a +ig aqBa ffifua dif& d iq-{{d crMt / $Q6€r * F*ar 3,qd +n s{ F6dr ir/
Any person aggrieved by this Orderin-Appeal may file an'appeal to rhe appropriale aulhoriry in lhe iollowing way

(A) atfl ?'"s fi-+, f=!tz e'-s' rd sdr6r l^i_Frq ar4'!Eru ir sF 
'r.jrd 

ard'u f-crd er# -AnfuF tga{ 6r rrf 358 e
r-aa'r.E fua rFfii{F: 1994 F um 86 a +I:rrr4 ffifua !r.F *r i- sFdr ? r/

Appeal to Cusloms. Excise & Service Tax Appellate Tribunal under Seclion 358 of CEA. 1944 / under Seclion 86 of the
Finance Act. 1994 an appeal lies to:'

6rit6{or {cqird t l{FqFrd gtt alJri dtfil ?I.6. +ffiq 3icra;T ?ri6 (E +{r{{ }ffiq anqifu-+rsr nr fia}s {-d, A{z Edi6 d
t' "2, 3rr. + crfl, g f-;di sf +l srdt qrti\

The special bench of Cusloms, Excise & Servrce Tax Appellale Tribunal of West Elock No. 2, R.K. Puram New Delhi in all
mallers.elatilg lo classifical,on d1d valuaiio"

lqJ.r-a q+r.Td r(aj a' rerr' ,r' ytirFl & Frdr eh srf l.C-i FrFr {-* r*r r*rz gsa qd {d.€r JFirJTq -,-tql3]Err
(fur) *I sFYr e-+q dlfuq ffig .rd .FF-;n 9r{;1 .:rsra' :rfsqran'- rr oot!. gl & sri' ar?n ,i

To the Wesl reqional bench oi Customs. Excise & Service Tax Appellate Tribunal (CESTAT) at. 2"'' Floor, Bhaumali Bhawan.
Asarwa Ahmedabad 380016 in case of appeals other lhan as menlioned in para- 1(a) above

I
(D

(ii)

(iii) rrffio ;.rErtuEru a qFBr }dld r]f, -ri + ?r *d:u tqe oJa 1rtrl l;iqF.'s 200t a {*rF 6 + jr{rH At4tA fl+r
rri qr EA-3 41 {.' rfu p d, F+t.rrfl.Il?- I td, ! 6e e FJ, rq qF * Er:r Fr 3-re erFr & n'. "qrr 6 Fit
:fi rrnqr lrqr Ed'dr, {!! 5 drq qr rs$ 6ff, 5 Ers dqrr qr 50 drs $qc a6 3{qqr 50 aro scr t'irfud t dl 49r: t,oo0/
Eqi 5 000i *+i Xr"., 10.000t xqq 6 Br,'ri,i .I]rt ?F + qF FFra atr Fqifta rf* al lrFr;, rdt-r .}ffr,
arqrfu-sru e eri + .rara. lfts, I rp .d i-Ft ,n FAG * d-{ e +6 aT,Tr Tl- rE.iB-a i-fi $trc i+, B+ ,rer -=?q
Fdfud g]ce 6r t:rdrf, +fi *r rE Er@r * Ftdr qrG\, s6i ddfud ffrdfq a,]s],fu-fi,rT fr nrer F..a t I errra grirr (d 3n+{) +
Fc Xrdda-rr +".qrrr 500L Fcn gl ?'r-6Fi rra 

".m 
+ra, i4, ,l

The appeal to the Appellale Tribunal shall be liied in quad,upljcate in form EA-3 / as prescribed under Rule 6 ot Central
Excise (Appeal) Rules, 2001 and shall be accompanied againsl one which at leasl should be accompanied by a fee of Rs.
1,0001 Rs.50001, Rs.10,000/- whe.e amount of duty demand/interest/penaliyrefund is uplo 5 Lac., 5 Lac !o 50 Lac and
above 50 Lac respectively in lhe form of crossed bank draft in favour o{ Asst. Regislrar of branch of any nominated publia

seclor bank of ihe place where the bench of any nominaled pubiic seclor bank of lhe place where the bench ol the Tribunal
is silualed. Application made for granl of stay shall be accompanied by a fee ot Rs. 5001

3rffiq -qrqa-flTr * sqer 3r4-fi, Ead $fuF{fr, 1994 6T r.r,r 86(1) * tia+d rdr{{ 1i;ffii, i994, + fr{ff 9(t) * -ad
Bqifta cqr S.T.,5 ii Tr{ sfui t' 6r ar {iidl (d rrr+ €rrr B-F }aerr fi furs rnd ff 4ff 6i, f,6$r qfr' spr fr {iTrd *t
(r{S t ({ cfi qFrF}-d EH orBq 3it{ .;rd- t rr d 6q \'fi cfr * fiq, Tdr tarfi fI si4 ;qro *t ai{ 3tt{ d-arqr ?r{r

faiar, xqr. S l-q qr 5s$ 6F 5 f,riI srrq qr 50 dr{r {q(' As 3r:rdr 50 drs.cq i:rfuq t al *;JTrr: 1,000/- iy+. 5000i
iqE rrll{f 10 000/ rqi Fr Atii-a frcT el"B *I cfr nTra 6t Fniftd ria4 *r crrrTa, Ti?ifia Jffiq ;fiq it6{ur fi lrsr +
r.r{& ,ftrer, * FrA 4 FiS cft riiH ell r, $+ dara ?rh iEiB-d dd, flc- atII t"r sra, E-t r Eii*r irF e slrzrF,
+si5smIrtrarErtTTAi+iaa.riJIIiFi-i];qqtr+rqA?r€.r&I;rtrri:qa+rar(Ezlit{)rBn.r*eacr*qlq
5oo/ Tc( fl Gffad T6 qnr firar drrrT t/

The appeal under sub section (1) oi Seclion 86 of the Finance Act, 1994, lo lhe Appellale Tribunal Shall be fited in
quadruplicale in Form S.T.5 as prescribed under Rule 9{1) ol lhe Service Tax Rules, 1994 and Shall be accompanied by a

copy of lhe order appealed against lone of whlch shall be certif@d copy) and should be accompanied by a fees or Rs.
10001- where the amounl of service lax 8 rnierest demanded & penally levied ot Rs. 5 Lakhs or less, Rs 50001 where lhe
amounl of seNice tax & interesl demanded & penalty levied is more than five lakhs bul .1ol exceedinq Rs. Fifty Lakhs,
Rs.10,0001 where the amount of service lax & 

'nterest 
demanded & penalry levied is more than fifiy Lakhs rupees..n the

tolm of crossed bank drafl in favour of the Assistant Registrar of the bench of nominaied Public Sector Bank of the ptace
where lhe bench of Tribunal rs silualed / Application made for granl of stay shall be ac.ompanied by a fee of Rs.500/,.
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::$rqrriT (3I4w) 6,1 E,qtfrq, tr€a rni tsl 6-{ 3it{ idq 3iqrq QIEF'::

O/O THE CONTMISSIONER (APPEALS), GST & Cf,NTRAL EXCISE,

<kfr"q ild, * w & 3l-d-fr / 2"d frloor. csl llhalan

t{ 6f6 Ra 1t5, i Race Course Ring Road.

ua-+tc I Raikot 360 001

Tele Fax No. 0281 2177952i2411142 Lntail: cexappealsrajkot(i gmail.corn

rrqfq rqil

Il{annru
?#,1Y
;5lJn t\flumxn
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1i)

(r)

(ii)

(c)

Ita sfufiqs, 1994 fi rnr 86 Ar rq !n{T3t (2) I.E (2A) t ,adn * 4T 4S ti$-fr, dqls{ Fl{rqrSt, 1994 + B-{s g(2) tr{
9(2A) + 6d Frqita qqr S.T.7 t fi 6r Ffirji rd 5s+ qru 3nq{d, r;Crq raqld !lF+,. 3lqaT trEl{d (3]{r , }dq 3iqrE rr-6
aam all frZt fr q?qr 4-Tri *: r:al q - q= TF-]!.r irr- n-lF, {i "T{F dd-,*iTztq qr€?Fi :r:-et Jq,I-'i q-#q
l-qE er.q / + {I aii lflHtr .Jlqa'-rcr F qlal? /? qra qr F_C.r e-e {d rrEe: 6. q? }t r:r, Trdrr d-A afrt- | /

The appeal under sub seclion (2) and (2A) oi lhe secljon BO the Frnance Acl 1994 shall be liled in For ST7 as prescribed

undel Rule 9 (2) & 9(2A) of ihe Setuice Tax Rules 1994 and .hall be accompanied by a copy of order of Commissioner
Cenlral Excrse or Comrnissioner, Cenlral Excise (Appeals) (one of which shall be a certiiied copy) and copy of ihe order
passed by lhe Commissioner aulhorizrng lhe Assislant Coinmissroner or Depuly Commissroner oi Central Excise/ Service Tax
1o Iile the appeal before lhe Appellale Tribunal.

I

m?fl n--$, t;fi'q racr? qF$ !-E t4r+a 3rffiq'crE6{or (d€-.) * cfi'trfti + fiEri i #Aq r.c]a ?f6 JifuGqq 1944 fr
rnrT 3!,rs i ,Eta ii "& ffi.q 3{tuh-as i994 6r qRr s3 i ,irfa r}dr6{ +l eff drq fFrl t, fi ,na" + cfi rffiq
!.i=i! I ]{Iird arA qF{l }iq'? ?.-a.I+Idl F Frr + I0 cfirr- lt0-o) Fq r].rr r.E fqldl ffi t. q EffdT, rq a-df, qflia.(@ F. F TJI{F ?,l ,r" qrrr-B gE t'ra r. 3rdrrr -trF ? -? d]A rd.?d a, .{-r'qT'qiJ|< [r r ifu+ a F.

+dlq 3?qra ?rFh- ca i-dr{{ * irdii-a 'fir4 Gir' or +m- } ft'a rnft-a }
\, rn4 I 1 4 l" }'r'a t*=a

(ri) t-frd-e rff *r dt ,I5 ?roa olql
(iii) ffi{ Tar ffil + FqF 6 * rr+:ia iq 13.er

drd Td 14 as trRr + eTsrrrd f#ta 1s. 21 j,trifua 2014 + JrI'r t Bi ffi yfi'Sq erMi + 6ari ft-qrxifrd
proa :d vd a-t-a +i errl +fi d-lrl

For an appeal lo be frled belore lhe CESTAT, under Seclion 35F of the Cenlral Excise Acl, 1944 which is also made

applicable lo Service Tax under Seclion 83 of lhe Finance Ac1 1994. an appeal againsl lhis order shall lie tiefore the Tlbunal
on paymenl of 10% of the duty demanded where duly or duly and penally are in dispule, or penally, where penally alone is in

dispLte, provided the amount of pre deposlt payable would be subjeci 10 a ceiling of Rs. 10 Crores,

Under Cenlral Excise and SeNice Tax. Duly Demanded' shall include ;

(r) amounl determined under Section 1l Dl

(ii) amounl of erroneous Cenvat Credit laken

(iij) amounl payable under Ruie 6 of the Cenvat Credil Rules
- provided further that lhe provisions of this Seclion shall not apply lo the stay application and appeals pending before

any appellale auihorily pror 10 the commencemenl of lhe Finance (No.2) Acl, 20'14.

$rrd fi6R +i srfr$sr fii{d :

Revision application to Governmenl of lndia:

Ea J-ter # qfri8,,4 q1idqr Mr_ra r ssa, F .a', t:qe ,- --traqF t994 rt rFr J5EE a srJF Elde E 3rdni rdr
F*{d, errr pr*r, Tf,l1src }da? a&tE t= ,rr-;r ryra rairra ql?n qfr=. ,tdF e! sr-a Egd r:t rg 1t*t ttooot, +1

B-qr iraT qGrl / '
A revrsion applicalion lies 10 the Under Secrelary to the Governmenl of lndia, Revrsion Applicalion Unit, N,tnistry of Finance,
Deparlment oi Revenue. 4lh Floor, Jeevan Deep Building. Padiarnenl Sireei New Delhr-110001, under Section 35EE of the
CEA 1944 in iespecl of the followrng case. governed by first proliso to sub-seciion (1) of Section-35B ibid:

n-t Ftq ** ?_FI;rF{F iF ff}TI F. :rdT ;FFFr; isTi Frd "rt ?q rr€-a F }iBl1 rtt + drrJrFF 4 Arr? ,r ii+ Jra +frE,rfr q.

Fa.FC': 'tr'- 
ra f qd rI'T rrf, q-:fr}ra + ct-a ,l ?A sicp ."" d sI ,i9rst fr ril. i {qlqror & d\ra qFfr arru-} ET

+Fr 
'TE_T 

,lE f Frr- 6 ;'6Fra 6 FrFF F.
ln case of any loss of goods. where lhe loss occurs in transii from a factory lo a warehouse or 10 anolhet factory or from one
warehouse 1o another during lhe course of processrng of ihe goods in a warehouse or rn storage whelher in a faclory ot in a

f,r.d & dI.{ G t {rEo qr eH +} fuE -{ G ard * EfulT fr y.T{d {.n am w r-fi a{ #fiq r.qa llE *gz (n-a-c) +.
qIffA d. n s'qa + drFT fl l rF? qT el" 6i A-4ia fi rffi t i -
ln case of rebate of duty of excise on goods exporled to any counlry or lerrilory oulside lndia of on excisable maierial used in

the manufacture of the goods whlch are exponed lo any country or lerrilory outside lndia

qfi racK ar@ $r,'7Idla ific Ear fira + Er.{. isii{ qr 5l.rd +} rra fura Eiqr 4qT tt /

ln case oI goods exporled outside india expori {o Nepal or Bhutan, wrlhoul paymenl oi duty.

{fle$E riqrq + r,orca ?ia + t'4n- + +I' r qr- 6-rr. tq iitn}q'F r.d EFE fu c"trer a =ar F.a A rri B }t iF
:ireq sr ,,-uoa ,9fa1 a-aa,]'Ai rO+qp tF 2, 1998 fi ur 10o a edr4 faa & 16 Tf-q t'tra EFI4?O w .r dr., e
qrfl-a FsE 4t *r/
Credil of any duty allowed lo be utilized towards paymenl of excrse duly on final products under the provisions of thrs Acl or
lhe Rules made there under such oder is passed by the Commissioner (Appeals) on or afler. ihe dale appoinled under Sec.

109 of the Finance (No.2) Acr 1998.

3c{i+d 3,Tidi{ 6l d cftsT qrr ris{l EA I c'. nr fi +-fi-a ,aqrd;d eF6 (}iql4) Ffi{fi!-dl 2001. * ft{$r 9 * 3i .td fldidff"z A,

a€ jfli{ S {iicrr S 3 ar6 e raJrd Sl drfr aG,.' i qr+r va-rd 4, sp{ { 3ia{ a r,fra 3il?]r fi d cft-qi dTra +I affi
#tqr €TrT €l i;fia rac]? aF i{-ii}ft{q, 1944 *r .nn :s'rr } rr5a ftrniia 1ra S? nas"ft + €rfrq & et{ T{ rR-6 4I efA

Ti6rd- *r B'r* qGq / -
The above applicaiion shall be made in dirplicale rn Form No EA-3 as specified under Rule, I of Cenlral Excise (Appeals)

Rules. 2001 wilhin 3 months from the dale on which lhe order sought to be appealed againsl is eommunicated and shall be

accomparied by two copies each of ihe OIO and Order ln Appeal lt should also be accompanied by a copy of TR-6 Challan

evidencing payment oJ prescribed fee as prescribed under Seclion 35-EE of CEA 1944 under [,4ajor Head of Accounl

q40Hq y {<- + €.:r ffit? ?tr'ia' ,rq *- iz.Tfl r| a* r}- ;

ia .ct-,'r .{F rrr dE Etr{r r -qF Fq i -1 5va 7691 4 :-rri{ra r-ai rr Hrt ,ie s rF rFq r.s .rE FIrl F ;.o?T qI i_
Gqi 1000 -/ 61 3r4a1a Bzn 3.l(r I

The revision appication shall be accompanied by a fee of Rs 2OOl where the amount involved rn Rupees One Lac or less

and Rs 1000/- where the amount involved is more than Rupees One Lac.

o? {o ,rart F'Fi qd {rerr Ei r4ae' I -a qazra fl rz, } ? ?r;4 at !',r+a sciae d l Eq ,rl? rF4 lg arE 4,

fld 6r ei Ar ?q qe Fq !' iIiIF 4 '-F ru-r4.G }"F.= ,-qrnF., + rF JrcT. ?r ffi sr*- + F" }-Aad ?T Tr- I I /
ln cdse, if lhe o.der covers vaflous numbers of order in Originai, fee for each O l.O. shoLrld be paid in lhe aforesaid rnanner.

not withslandrng the fact lhat lhe one appeal lo ihe Appellanl Tribuial or the one applicaiion to the Cenlral Govl. As the case

may be. is {rlled to avoid sciiptoria work if excising Rs. 1 lakh fee of Rs l00l ior each

q,{|Eeffi}a -nqrdq r.1"6 }tr}F-qa, 1975, n 3ifl*-t * 31{sR {d $der [d €rFra 3n*er *t cfi q{ Flllfta 6.50 rqi 4r
;qrql4q eFF fti+_a rnr Fidr Eriirt /

One copy"oi applicalion or O.l O. as lhe case may be, and the order of the adjudicaUng aulhor,ty shall bear a courl fee stamp

o{ Rs. 6.50 as prescribed under Schedule-l in lerms oi lhe Coul1 Fee Ac1,1975. as amended

fr-flr 186 Ardiq l.c]( ?ti6 ca C-qr4{ liSdl'q arqrfir{lr (4r{ A'F}) ffi 1982 t dFrd IrE 3,;q GiqFrd FrFdi +r
qEFtrd 6d drn mi # rit{ sfi .rra sr+fid i-qr rffi t /

Altenlion is also invlled 10 lhe rules co./e.ing lhese and olher relaied rnatters contained in lhe Customs. Excise and Service

Appellate Tribunal iProcedure) Rules 1982.

3?a 316-dt4 9]Erartr +1 3i*-d E1f$d {(i n iiiea aqiqq lir;a.}ltr afr-rrs crd{ai * ia-q 3]$dl1ff Afi?ftq aBTrFc

wwwcoecgovrn + 4{e n+n F r/
For the etaborate. detatted and latest provisrons relating to liling of appeal lo lhe higher appellale aulhority, the appellanl may

rel-r ro lre Depadn o'lial websle wwcDAcgo. n
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(iv)

(v)

(vi)
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Appeal No: V2/163 to 165lcDM2O17

:: ORDER IN APPEAL ::

The appeals listed herein below have been filed by M/s. Anil

Minerals, 105, Golden Arcade, Plot No. 1411142, Sector 8, Gandhidham (Kutch) -
370 201 (hereinafter referred to as "Appellant") against Orders-ln-Original shown

against each appeal no. (hereinafter referred to as "impugned orders") passed by

the Assistant Commissioner, Service Tax Division, Gandhidham-Kutch (hereinafter

referred to as "the lower adjudicating authority").

Sr.

No.
Appeal File No. OrderJn-

Original No. &
Date

Period of Refund
claim

Amount of
refund claim

rejected
(in Rs.)

01 v2t163tGDM t2017 sTt227t2017-18
13.06.2017

November,2016 23,1021-

02 v2t164lGDM t2017 sT/336/2017-18
30 06.2017

February, 2017 48,844t-

03 vzt165tGDM|2017 s1250t2017-18
14.06.2017

January - 2017 44,137 t-

2. Since the issue involved is identical, above appeals are being taken

up together for decision.

3. The facts of the case are that the appellant filed refund claims under

Notification No.4112012-sr dated 29.06.2012 of service tax paid to various service

providers for rendering taxable services in relation to export of goods for the period

specified in the refund claims. The lower adjudicating authority vide impugned

orders rejected the refund claims for the amount as shown in the above Table on

the ground that there is no clarification regarding refund of SBC & KKC in

Notif ication No. 4 1 /20 1 2-ST dated 29.06.2012.

4. Being aggrieved with the impugned orders, the appellant preferred

the appeals, inter-alia, on the following grounds:

(i) The refund claims were rejected without giving any notice as to why such

amount is being deducted. Before rejecting any refund claim or part thereof,

the applicant must be given a chance to represent its case as to why such

amount is admissible. The lower adjudicating authority has only mentioned

that refund claimed for Swachh Bharat Cess (hereinafter referred to as 
,,the

SBC") and Krishi Kalyan Cess (hereinafter referred to as "the KKC") is

deductible from the claim. Had the appellant been put to notice with

reasons and legal provisions, the appellant would have replied to and

explained the provisions for admissibility of refund of SBC & KKC. The

'Principle of Natural Justice' has to be followed in proceedings to be carried

out, which has not been done in this case.

Page No. 3 of 10



4

Appeal No;V2,i163 to 165/GDM/2017

(ii) The appellant filed refund claims for service tax paid on input services used

in export of goods under Notification No. 4112012-Sf dated 29.06.2012.

The said Notification allows refund of service tax paid on the taxable

services received by an exporter of goods and used for export of goods.

The enabling provisions for levy of SBC on services were incorporated

under Chapter Vl of Finance Act, 2015 (hereinafter referred to as "the Act")

under Section 119 of the Act. Similarly, enabling provisions for levy of KKC

on services were incorporated under Chapter Vl of Finance Act, 2016 under

Section 161 of the said Act.

(iii) The appellant relied on a decision of Hon'ble High Court of Karnataka in the

case of TVS Motor Co. Ltd. reported as 2015-TIOL-1478-HC-KAR wherein

it was held that refund of Automobile Cess paid on motor vehicles expo(ed

out of lndia is refundable even when the same is not mentioned in the

Notification No. '19/2004-CE (ND. The appellant also relied on another

decision of Hon'ble High Court of Karnataka in the case of Shree Renuka

Sugars Limited reported as 2014-TIOL-98-HC-KAR-CX wherein it is held

that sugar cess is nothing but a duty of excise and as per Rule 3 of the

Cenvat Credit Rules, credit of the duties of excise paid are available.

(iv) They have fulfilled all conditions of the subject Notification as is also evident

from the relevant findings of the lower adjudicating authority.

5. Personal hearing in the matter was attended by Shri R.C. prasad,

Consultant, who reiterated grounds of Appeal and submitted written submission

and emphasized that SBC & KKC have been given status of Service Tax rn

Finance Act, 2015 & Finance Act,2016 respectively; that the Government never

wanted to export taxes/Cess; that there is no dispute that goods have been

exported under Notification 4112012-Sf dated 29.06.20'12; that since treatment to

SBC & KKC has been given as that of Service Tax, there was/is no need for any

clarification by CBEC or Government in this regard: that the commissioner

(Appeals), Rajkot has allowed similar appeals vide order dated 26.09.2017 and

submitted copy of that OIA; that these appeals also need to be allowed.

FINDINGS:

6. I have carefully gone through the facts of the case, the impugned

orders, appeals memorandum and the submissions of the appellant. The issue to

be decided in the present case is as to whether the appellant is entitled for refund

of sBC & KKC paid on services used for export of goods under Notification No.

4112012-Sf dated 29.06.2012 or othenivise

Page No.4 of 10
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Appeal No:Vzl163 to 165/GDM/2017

7. The appellant has contended that the refund claims were relected

without giving any notice/opportunity to the appellant to explain their case. I find

that the refund claims were decided by the lower adjudicating authority without

issuance of SCN to the appellant calling for defense reply of the appellant and

without granting any opportunity of personal hearing. I find that it is a basic

principle that nobody should be condemned without hearing and without affording

reasonable opportunities to put forth his defense.

8. I find that the lower adjudicating authority has held that refund of

SBC & KKC is required to be rejected as there is no clarification regarding refund

of SBC & KKC in Notification No.41l2012-ST, whereas, the appellant has

submitted that Notification No.41l2012-ST is clearly stating to grant refund of

service tax paid on the services used for export of goods and sub-section (2) of

Section 'l 19 of the Finance Act, 2015 and sub-section (2) of Section 161 of the

Finance Act, 2016 clearly stipulate SBC and KKC as service tax respectively; that

sub-section (5) of Section 1'19 of the Finance Act, and sub-section (5) of the

Section 161 of the Finance Act, 2016 also stipulate that all provisions related to

refund of service tax under Finance Act, 1994 shall be applicable to refund of SBC

& KKC. I find that above provisions were not taken into consideration by the lower

adjudicating authority in the impugned orders and hence, the impugned orders are

not correct, legal and proper.

8.1 I find it relevant to refer to Notification No. 41l2012-ST dated

29.06.2012 which allows refund of Service Tax, and opening Paragraph reads as

under: -

ln exercise of the
sdlL

oowers conferred b section 934 of the Finance ActV

1994 (32 of 1994) (hereinafter referred to as the said Act) and in

supersession of the notification of the Government of lndia in the Ministry

of Finance (Depaftment of Revenue) number 5U201l-Service Tax, dated

the 30th December, 2011, published in the Gazette of lndia, Extraordinary,

Part ll, Section 3, Sub-sectlon (i) vide number G.S.R.945(E), dated the

30th December, 2011, except as respects things done or omitted to be

done before such supersession, the Central Government, on being

safisfied that it is necessary in the public interest so to do, herebv qrants

rebate of service tax paid (hereinafter referred to as rebate) on the taxabte

sery/ces which are received by an expofter of goods (hereinafter referred

to as the exportei and used for expoft of goods, subject to the extent and

manner specified herein below, namely:-

(Emphasis supplied)
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8.2 ln view of above, lfind that Notification No.41l2012-ST dated

29.06.2012 grants refund of service tax paid on the taxable services received by

an exporter of goods and used for export of goods. I find that SBC is leviable by

virtue of insertion of section 1 19 of Finance Act, 2015, as service tax on the value

of taxable services at the rates notified by the central Government. I would like to

reproduce Chapter Vl inserted vide Section 'l lg of the Finance Act, 2015, which is

as under:-

Chapter Vl

Swachh Bharal Cess

119. Swachh BharafCess. -
(1) This Chapter shall come into force on such dafe as the Central

Government may, by notification in the Official Gazette, appoint.

(2) There shall be levied and collected in accordance with the

provisions of this Chapter, a cess fo be called the Swachh Bhara t

Cess as servrce lax on all or any of the taxable services at the rate

of two per cent. on the value of such seryices for the purposes of

financing and promoting Swachh Bharat initiatives or for any other

pu rpose re lating thereto.

(3) The Swachh Bharal Cess leviable under sub-section (2) shatt

be in addition to any cess or service tax leviable on such taxable

serylces under Chapter V of the Finance Act, 1994 (32 of 1994), or

under any other law for the time being in force.

(4) The proceeds of the Swachh Bharat Cess levied under sub-

section (2) shall first be credited to the Consolidated Fund of lndia

and the Central Government may, after due appropiation made by

Parliament by law in this behalf, utilise such sums of money of the

Swachh Bharat Cess for such pu,looses specified in sub-section (2),

as it may consider necessary 
$^g_

(5) The orovisions of Chapter V of the Finance Act. 1994 and the

rules made thereun der. includino those relatino to refunds and

exemptions from tax, interest and imposition of penalty shall, as far

as may be, aoolv in relation to the levv and collection of the Swachh

Bharat Cess on taxable services. as thev apolv in relation to the levv

and collection of tax on such taxable services under Chapter V of the

Finance Act, 1994 or the rules made thereunder, as the case may

be.

(Emphasis supptied)
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8.3 I also find that KKC is leviable by virtue of insertion of Section '16"1 of

Finance Act, 2016, as service tax on the value of taxable services at the rates

notified by the Central Government. I would like to reproduce Chapter Vl inserted

vide Section '16'1 of the Finance Act, 2016, which is as under:-

CHAPTER VI

KRISHI KALYAN CESS

SECTION 161 . Krishi Kalyan Cess. - (1) This Chapter shall come

into force on the 1 st day of June, 2016.

(2) There shall be levied and collected in accordance with the

provisions of this Chapter, a cess to be called the Krishi Kalvan

Cess as service tax on all or any of the taxable services at the rate

of 0.5 per cent. on the value of such services for the purposes of

financing and promoting initiatives to improve agriculture or for any

other purpose relating thereto.

(3) The Kishi Kalyan Qess leviable under sub-section (2) shall be

in addition lo any cess or service tax leviable on such taxable

services under Chapter V of the Finance Act, 1994 (32 of 1944), or

under any other law for the time being in force.

(4) The proceeds of the Krishi Kalyan Cess levied under sub-

section (2) shall first be credited to the Consolidated Fund of lndia

and the Central Govemment may, after due appropriation made by

Parliament by law in this behalf, utilise such sums of money of the

Kishi Kalyan Cess for such purposes specified in sub-section (2), as

it may consider necessaty.

(5) The provisions of Chapter V of the Finance Act. 1994 (32 of

1944) and the rules made thereunder, includinq those relatinq to

refunds and exemptions from tax, interest and imposition of penalty

shafl as far as may be, applv in relation to the levv and collection of

the Kishi Kalvan Cess on taxable servlces , as thev aoplv in relation

to the lew and collection of tax on such taxable serylces under the

said Chapter or the rules made thereunder, as the case may be

(Emphasis supplied)
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8.4 lfind that Section 119 of Finance Act,2015 levied SBC on taxable

services and Section 119(2) of the said Act specifies SBC as Service Tax and

Section 1 '19(5) of the said Act specifies that the provisions of refund of Service Tax

under Finance Act, 1994 shall apply to refund of SBC; and Section '161 of Finance

Act,2016 levied KKC on taxable services and Section 161(2) specifies KKC as

Service Tax and Section 161 (5) specifies that the provisions of refund of Service

Tax under Finance Act, 1994 shall apply to refund of KKC. I also find that Section

119(1)of the FinanceAct,2015 stipulated that SBC shall be levied from the date

as notified by the Central Government and the Central Government issued

Notification No. 2212015-ST dated 06.11.2015 under Section 93(1) of the Act and

fixed rate of SBC @ 0.5% of the value of taxable services.

8.5 lt is very clear that SBC has been levied as service tax only as has

been stated to in Section 119(2) of the Finance Act, 2015 and the rate of SBC @

2Yo of value of taxable services proposed under the Finance Act, 2015 has been

reduced to @ 0.5% of value of taxable services vide notification issued under

Section 93(1) of the Finance Act, 1994 which enables central government to grant

exemption from service tax. Therefore, I am of the considered view that SBC has

been given status of service tax levied under the Finance Act, 1994 for the

purpose of refund/rebate. ln view of discussions held above, lalso find ample

force in the arguments of the appellant that SBC & KKC though called cess but

have been given status of service tax as is evident from Section 119(2) & Section

119(5) of Finance Act, 2015 and Section 161(2) & 161(5) of Finance Act, 2016

respectively.
qR^W-

8.6 I find that it is settled position that the Government of lndia has

consistently adopted policy not to export taxes. lf the contention of the lower

adjudicating authority is accepted then refund of SBC & KKC, even if imposed as

Service Tax vide Section 119(2) of Finance Act, 2015 and vide Section 161(5) of

Finance Act, 2016, shall not be allowed, which will mean that intention of

legislation is to export taxes and the stated policy of the Government shall be

reversed by such an interpretation. It is settled position of law that any provision of

law can't be interpreted in such a way to make other provisions of law

meaningless or to reverse the intention of the legislation.

9. I find that Notification No. 4'1l2012-ST dated 29.06.2012 has been

issued under Section 93A of the Act which gives Central Government power to

grant rebate. The said Notification No. 41l2012-ST grants refund of service tax

paid on the taxable services used for export of goods by an exporter. Since SBC &
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KKC, both have been treated as service tax, as detailed in ParaT to para 7.5, the

rebate of SBC & KKC is allowable under Notification ibid.

9.'1 I also find that Notification No. 39/2012-ST dated 20.12.2012

granting refund of service tax paid on services used in providing expo( of services

has been amended vide Notification No. 3/2016-5T dated 03.02.2016 and

Notification No. 29/20'16-5T dated 26.05.2016, so as to allow refund of SBC and

KKC; similarly, Notification No. 1212013-ST dated 01.07.2013 allowing refund of

service tax paid on specified services used in SEZ has also been amended vide

Notification No. 2/2016-5T dated 03.02.2016 and Notification No. 30/2016-5T

dated 26.05.20'16, so as to allow refund of SBC & KKC, however no such

amendment has been made in Notification No. 41l2012-ST dated 29.06.2012

because no amendment is required as explained below:-

9.2 I also find that Notification No. 39/2012-5T dated 20.12.2012 has

allowed refund of service tax and cess and Explanation 1 reads as under -

Explanation-1

(a) service tax means service tax leviable under Section 66 or Section

668 of the Finance Act 1994

(b) education cess means education cess on taxable ser'tice levied under

section 91 read with section 95 of the Finance (No 2) Act, 2004 (23 of

2004);

(c) Secondary & Higher Education Cess means Secondary & Higher

Education Cess on taxable services levied under section 136 read with

section 140 of the Finance Act, 2007 (22 ot 2007).

(Emphasis supplied)

9.3 Therefore, there was need to add SBC & KKC as clause (d) and

clause (e) vide Notification No. 3/2016-5T dated 03.02.2016 and Notification No.

29/2016-5T dated 26.05.2016 to get it added as because only Service Tax

leviable under Section 66 or Section 668 of the Finance Act, 1994 had been

covered under clause (a) and not Service Tax imposed under Section 119 of the

Finance Act, 2015 and Service Tax imposed under Section 161 of Finance Act,

2016.

9.4 Notification No. 12l2013-ST dated 01.07.2013 also has specifically

provided refund of service tax leviable under Section 668 of the Finance Act, 1994

whereas SBC & KKC have been levied under Section 119 of the Act inserted vide
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Finance Act, 2015 and Section 161 of the Act inserted vide Finance Act, 2016,

respectively, hence there was legal requirement to amend Notification No.

1212013-3T vide Notification No. 2/2016-5T and Notification No. 30/2016-5T

dated 26.05.2016 to include SBC & KKC for refund under Notification No.

121201 3-sr as sBC & KKC are not leviable under section 668 of the Finance Act,

1994; whereas Notification No. 41l2012-ST dated 29.06.20j6 has provided for

refund of service tax without specifying leviable under section 66 or Section 668

of the Finance Act, 1994 and hence, no amendment in Notification No.4112012-

ST was/is legally required to be undertaken.

10. ln view of above factual & legal position, I set aside the impugned

orders and allow the appeals filed by the appellant.

effi -e-+-af 
am ed o1 q{ qfr€ 6r Fc-cRT sqi-ffi dtb fr fu qT wdr t r

The appeals filed by the appellant stands disposed off in above terms

qo.1.

'10.1
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Bv Soeed Post

To,

Copv to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2) The commissioner, GST & central Excise, Kutch commissionerate, Gandhidham
3) The Assistant Commissioner, GST & Central Excise Division, Gandhidham
4) Guard File.

M/s. Anil Minerals, 105, Golden Arcade,
Plot No. 1411142, Sector 8,

Gandhidham (Kutch) - 370 201

t GtF-dft-i-.d'q,
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