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:: ORDER IN APPEAL ::

The appeals detailed below have been fied by M/s. Rankers
International Pvt. Ltd., "Ranker House”, Plot No. 12, Sector No. 1, Gandhidham
(Kuteh) — 370 201 (hereinafter referred to as “Appellant”) against Orders-In-
Original number shown against each appeal no. (hereinafter referred to as ‘“the
impugned order”) passed by the Assistant Commissioner, Service Tax Division,
Gandhidham-Kutch (hereinafter referred to as “the lower adjudicating authority”)

Amount of
' Sr. No, Appeal File No. | Orderin-Original | Period for | claim rejected
No. & Date which
' Refund (inRs) |
| E— ~ | claimed _ Il
01 | V2I148/GDMIZ017 ST/297/2017-18 Feb-2017 | 69,400 |
B o [F—— . dated 27 06 2017 _ I
0z V2I150/GDM 2017 | STi268/2017-18 | Nov&Dec, | 108758
| dated 15.06.2017 2017
03 V2/151/GDM 12017 | ST/208/2017-18 Feb-2017 74, 166/- {
! . dated 22 06.2017 | R
04 V2/152/GOM 2017 | ST/333/2017-18 Sept 15 to 58 024/
_ 1 _ dated 30062017 | Mar 2017 | |
05 VZME3IGDM /2017 | ST/286/2017-18 Mar - 2017 V.76 996/-
| dated22 062017 | -
06 VZI154/GDM 2017 | ST/33472017-18 Jan - 2017 52.2521-
‘. dated 30.08 2017 )
07 VZII50GOM 2017 | ST/287/2017-18 Nov - 2016 26,1741
- | dated 16.06.2017 | 2017 | =
08 V2B0/GDM 2017 | ST/335/2017-18 | APR-2017 | 2.29996-
[ | dated 30.06.2017 | & May 2017 |

2. Since the issue involved is common in nature and connected with each
ather, the same are taken up together for disposal.

3. The brief facts of the case are that the appellant filed claims under
Notification No. 41/2012-ST dated 29.06.2012 for refund of Service Tax paid to
sernvice ﬁruwd-ea‘s for rendering taxable services in relation to export of goods for
the period specified in the claims. The lower adjudicating authority vide impugned
order rejected the rebate claims for the amount as shown in the above Table.

4. Being aggrieved with the impugned orders, the appellant preferred the
appeals, inter-alia, on the grounds that the lower adjudicating authonity has erred
in rejecting the refund of Krishi Kalyan Cess (hereinafter referred to as "KKC") and
Swachh Bharat Cess (hereinafter referred lo a5 "SBU).

5. Shri Abhishek P. Dashi, Chartered Accountant appeared in personal
hearing and reiterated grounds of appeal, that the goods have been expored
under Motification No. 41/2012-5T dated 29.06 2012, that refund/rebate should be
granted to them as per detailed written submission made by them; that SBC and
KKC both have been treated as Service Tax in the Finance Act, 2015 and Finance
Act, 2016; that Government / legislation never intended to export taxes/ Cess and
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A Moo V240 bo 154 AND 155 TO 180GOM016

hence, rebate / refund needs to be sanctioned when there is no dispute regarding
export of goods under Notification No. 41/2002-ST; that SBC and KKC is
demanded under Section 73 of the Finance Act, 1984 giving it treatment as
Service Tax only then non granting of rebate / refund is unfair and not legal and

proper.

51 In the written submissions filed during personal heanng the appellant, infer
aliz, submitted that SBC and KKC are part and parcel of Service Tax and i
cannot be separated from Service Tax; that there cannot be any transaction where
only SBC and KKC are levied but no Service Tax is levied, that as per Notification
Mo. 41/2012-ST refund of Service Tax on services utilized for export of goods is
available: that term ‘Service Tax' includes Cess if any leviable; that they referred to
Section 118 of Chapter V| of the Finance Act, 2015 which states the provisions of
Chapter V of the Finance Act, 1994 and the rules made thereunder. including
those relating to refunds and exemptions from tax, interest and imposition of
penalty shall be applicable in relation to levy and collection of SBC, that they
referred to Section 161 of Chapter VI of the Finance Act, 2016 which also states
that provisions of the Finance Act, 1994 and rules made thereunder, including
those relating to refunds and exemptions from tax, interest and imposition of
penalty shall be applicable in relation to the levy and collection of KKC on taxable
services: that refund of KKC and SBC is eligible to them and if refund is not
allowed it would adversely affect export of the country; that they have also got
refund of Education Cess and Secondary and Higher Secondary Education Cess
leviable to Service Tax: that there are many judgments wherein it has been held
that cess is tax and it cannot separated from tax; that they placed reliance on the
decision in the case of Mis. SRK Chemicals passed by this officevide Order-in-
Appeal  No. KCH-EXCUS-000-APPELLANT-128-TO-135-2017-18 dated
11/14.12.2017.

FINDINGS:- t

B | have carefully gone through the facts of the case, the impugned
orders, appeal memoranda as well as oral and written submissions made by the
appellant, The issue to be decided in the present case is as to whether the
appeliant is entitied for rebate of SBC and KKC paid on services used for export of
goods under Notification No. 41/2012-ST dated 29.06.2012 or not.

T8 The appellant has contended that the refund claims were rejected
without considering the facts of the case and material available on record as
well as the various details/contentions/arguments provided by the appellant;
that the nature of SBC and KKC are nothing but a levy under Service Tax and the

Page Mo. 4 of 10
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provisions of Finance Act, 1994 related to refund applicable to Service Tax would
also apply to SBC.

71 | find that the lower adjudicating authority has rejected refund of SBC &
KKC on the grund that there is no clarification regarding refund of SBC & KKC in
Notification No. 41/2012-ST, whereas, the appellant has submitted that Notification
No. 41/2012-ST is clearly stating to grant rebate of service tax paid on the services
used for export of goods and also sub-section (2) of Section 118 of the Finance
Act. 2015 and sub-section (2) of Section 161 of the Finance Act, 2016 clearly
stipulate SBC and KKC as service tax respectively. that sub-section (3) of Section
119 of the Finance Act, and sub-section (5) of the Section 181 of the Finance Act.
2016 also stipulate that all provisions related to refund of service lax under
Finance Act, 1984 (hereinafter referred to as "the Act”) shall be applicable to
refund of SBC & KKC. | find that above provisions were not taken into
consideration by the lower adjudicating authority in the impugned orders and
hence, | find that the impugned orders are not correct, legal and proper.

79 | also find it relevant to refer to Notification Mo. 41/2012-ST dated
20 06.2012 which allows refund of Service Tax, and apening Paragraph reads as
under: -

In exercise of the powers conferred by section 93A of the Finance Act,

1994 (32 of 1994) (hereinafter referred fo as the sard Act] and in

supersession of the nolification of the Government of India in the Ministry

of Finance (Department of Revenue) number 52/2011-Service Tax, dated

the 30th December, 2011, published in the Gazelte of India, Extraordinary,

Part Il Section 3 Sub-section (i) vide number G.5.R. 945E), dated the

a0th December, 2011, except as respecis things done or omitted o be

dona before such supersession, the Central Governmenl, on being

satisfied that it is necessary in the public interest so lo do, hereby grants

rebate of service tax paid (hereinafter refarred 10 as rehate) on the taxabie

sarvices which are received by an exporfer of goods (hereinafter refermed

to as the exporter) and used for export of goods, subject 1o the extent and

manner specified heren below, namely.- W

(Emphasis suppled)
73 In view of above, | find that Notification No. 41/2012-ST dated 29.06.2012
grants rebate of service tax paid on the taxable services received by an exporter of
goods and used for export of goods. | find that SBC s leviable by wvirtue of
insertion of Section 119 of Finance Act, 2015, as service tax on the value of
taxable services at the rates notified by the Central Govemment. | would like to
reproduce Chapter VI inserted vide Section 118 of the Finance Act, 2015, which

are 15 as under;-
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Chapter VI
Swachh Bharat Cess
119. Swachh Bharat Cess. —
(1) This Chapter shall come into force on such date as the Central
Govemment may, by notification in the Official Gazette, appoint.

(2) There shall be levied and collected in accordance with the
provisions of this Chapter, a_cess to be called the Swachh Bharat
Cess, as service tax on all or any of the laxable services at the rale

of two per cent. on the value of such services for the purposes of
financing and promoting Swachh Bharal initiatives or for any other
purpose relating thereio

(3) The Swachh Bharat Cess leviable under sub-seclion (2) shall
be in addition to any cess or service tax leviable on such taxable
services under Chapter V of the Finance Act, 1994 (32 of 19594), or
under any other law for the time being in force.

(4) The proceeds of the Swachh Bharat Cess levied under sub-
section (2) shall first be credited to the Consolidated Fund of india
and the Central Government may, after due appropniation made by
Parftament by law in this behalf, utiise such sums of money of the
Swachh Bharat Cess for such purposes specified in sub-section (2],

as il may consider necessary.

(5] The provisions of Chapter V of the Finance Act,_ 1994 and the

rules made thereunder. including those relafing fo refunds and
exemptions from fax, interest and imposition of penaity shall as far

as may be, apply in relation to the levy and collection of the Swachh
Bharat Cess on taxable services, as they apply in relation fo the levy
and collection of tax on such taxable services under Chapter V of the
Finance Act, 1994 or the rules made thereunder, as the case may
De.

(Emphasis supphed)

L I.*'
e

| also find that KKC is leviable by virtue of insertion of Section 161 of

Finance Act 2016, as service tax on the value of taxable services at the rates
notified by the Central Government. | would like to reproduce Chapter VI inserted
vide Section 161 of the Finance Act, 2016, which is as under:-
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CHAPTER VI
KRISHI KALYAN CESS

SECTION 161, Knshi Kalyan Cess. — (1) This Chapter shall come
into force on the 1st day of June, 2016

(2) There shall be levied and collected in accordance with the

provisions of this Chapter, a cess fo be called the Knshi Kalyan
Cess,_as service tax on all or any of the taxable services at the rate

of 0.5 per cent. on the value of such services for the purposes of
financing and promoting initiatives to improve agnculture or for any

other purpose relating therelo

(3) The Krishi Kalyan Cess leviable under sub-section (2) shall be
in addition to any cess or service fax leviable on such taxable
services under Chapter V of the Finance Act. 1994 (32 of 1944), or
under any other law for the time being in force.

{(4) The proceeds of the Knshi Kalyan Cess levied under sub-
section {2) shall first be credited to the Consolidated Fund of India
and the Central Govermment may, after due appropnation made by
Pariiament by law in this behalf, utilise such sums of money of the
Krishi Kalyan Cess for such purposes specified in sub-section (2), as
it may consider necessary.

(5) The provisions of Chapter V of the Finance Act, 1994 (32 of
1944) and the rules made thereunder, including those relating io
refunds and exemptions from tax, interest and imposition of penalty
shall, as far as may be, apply in relation to the levy and coflection of

the Krishi Kalyan Cess on taxable services, as they apply in relation
he levy and ion_of lax on such faxa rvices under [he

said Chapter or the rules made thersunder, as the case may be.
(Emphasis supplied)

7.5 | find that Section 119 of Finance Act, 2015 levied SBC on taxable services
and Section 119(2) of the said Act specifies SBC as Service Tax and Section
119(5) of the said Act specifies that the provisions of refund of Service Tax under
Finance Act, 1994 (hereinafter referred to as “the Act”) shall apply to refund of
SBC:; and Section 161 of Finance Act, 2016 levied KKC on taxable services and
Section 161(2) specifies KKC as Service Tax and Section 161(5) specifies that the
provisions of refund of Service Tax under Finance Act, 1994 (hereinafter referred
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to as "the Act”) shall apply to refund of KKC. | also find that Section 115(1) of the
Finance Act, 2015 stipulated that SBC shall be levied from the date as notified by
the Central Government and the Central Government issued Nofification No
22/2015-ST dated 08.11.2015 under Section 93(1) of the Act and fixed rate of
SBC @ 0.5% of the value of taxable services.

76 It is very clear that SBC has been levied as service tax only as has been
stated to in Section 119(2) of the Finance Act, 2015 and the rate of SBC @ 2% of
value of taxable services proposed under the Finance Act, 2015 has been reduced
to @ 0.5% of value of taxable services vide notification issued under Section 83(1)
of the Finance Act, 1894 which enables central government to grant exemption
from service tax. Therefore, | am of the considered view that SBC has been given
status of service tax levied under the Finance Act, 1994 for the purpose of
refund/rebate. In view of discussions heid above, | also find ample force in the
arguments of the appellant that SBC & KKC though called cess but have been
given status of service tax as is evident from Section 119(2) & Section 118(5) of
Finance Act, 2015 and Section 161(2) & 161(5) of Finance Act, 2016 respectively.

7.7 | find that it is settled position that the Government of India has consistently
adopted policy not to export taxes. If the contention of the lower adjudicating
authority is accepted then refund of SBC & KKC, even if imposed as Service Tax
vide Section 1198(2) of Finance Act, 2015 and vide Section 161(5) of Finance Act,
2016, shall not be allowed, which will mean that intention of legislation is to export
taxes and the stated policy of the Government shall be reversed by such an
interpretation. It is settled position of law that any prowvision of law can't be
interpreted in such a way to make other provisions of law meaningless or o

reverse the intention of the legislation

8. | find that Motification No. 41/2012-ST dated 29.06.2012 has been issued
under Section 93A of the Act which gives Central Government power to grant
rebate. The said Notification No. 41/2012-8T grants rebate of service tax paid on
the taxable services used for export of goods by an exporter. Since SBC & KKC,
both have been treated as service tax, as detailed in Para 7 to Para 7 5, the rebate
of SBC & KKC is allowable under Notification ibid

81 | also find that Motification No. 39/2012-ST dated 20.12.2012 granting
rebate of service tax paid on services used in providing export of services has
been amended vide Notification No, 3/2016-5T dated 03.02.2016 and Notification
No. 29/2016-5T dated 26.05.2016, so as to allow refund of SBC and KKC,
similarly, Notification No. 12/2013-ST dated 01.07.2013 allowing refund of service
tax paid on specified services used in SEZ has also been amended vide
Notification No. 2/2016-ST dated 03.02.2016 and Notification No. 30/2016-5T
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dated 26.05.2016, so as to allow refund of SBC & KKC, however no such
amendment has been made in Notification No. 41/2012-5T dated 29.06.2012
because no amendment is required as explained below -

8.2 | also find that Notification Mo. 38/2012-ST dated 20.12.2012 has allowed

refund of service tax and cess and Explanation 1 reads as under -
Explanation-1

fa) senice lax ns senvice lax leviable under Section 66 or Sechion
668 of the Finance Acl._ 1594

(b) education cess means educalion cess on laxable service jevied under
section 91 read with section 95 of the Finance (No.2) Act, 2004 (23 of
2004),

() Secondary & Higher Education Cess means Sacondary & Higher
Education Cess on laxable services levied under section 136 read with
section 140 of ihe Finance Acl, 2007 (22 of 2007).

(Emphasis suppied)

83 Therefore, there was need to add SBC & KKC as clause (d) and clause (e)
vide Notification No. 3/2016-ST dated 03,02.2016 and Notification No. 20/2018-5T
dated 26.05.2016 to get it added as because only Service Tax leviable under
Section 66 or Section 668 of the Finance Act, 1994 had been covered under
clause (a) and not Service Tax imposed under Section 113 of the Finance Act,
2015 and Service Tax imposed under Section 161 of Finance Act, 2016,

84 Notification No, 12/2013-5T dated 01.07 2013 also has specifically provided
refund of service tax leviable under Section 688 of the Finance Act, 1984 whereas
SBC & KKC have been levied under Section 119 of the Act inserted vide Finance
Act 2015 and Section 161 of the Act inserted wvide Finance Act, 2018,
respectively, hence there was legal requirement to amend Notification No
12/2013-ST vide Motification Mo. 2/2016-ST and Notification No 30/2016-ST
dated 26.05.2016 to include SBC & KKC for refund under Notification No.
12/2013-5T as SBC & KKC are not leviable under Section 66B of the Finance Act,
1004 whereas Motification No. 41/2012-ST dated 29.06.2016 has provided for
refund of service tax without specifying leviable under Section 66 or Section G6B
of the Finance Act, 1984 and hence, no amendment in Notification No. 41/2012-
ST wasiis legally required to be undertaken.

9 In view of above factual & legal position, | set aside the impugned orders
and allow the appeals filed by the appeliant.
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81 The appeals filed by the appellant stands disposed off in above
terms.
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Co r information and necessa on :

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad for
his kind information o .

2) The Commissioner, GST & Central Excise, Kulch Em‘n‘m_mgsmnarata, !Eandhrdham

3) The Assistant Commissioner, GST & Central Excise DI‘-I'.iEID:r"I, Gandl_'-r-!:ﬂ:lam

4) The Range Superintendent, GST & Central Excise, Gandhidham Divisicn

5) Guard File.
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