
0

a

iF

{M srfi q. *. r{ro
Jq- / slfd risr /

App€al / Filc No.

v2l149,15r,153/GD

Y2l150/GDM/2017

v2l152,154,t60/GD

Yzll59/CDMl20l7

{d' Inill i /

O.lO. No.

sr t291 ,298,296t2017 -t8
sr n68D0t1 -t8
sT/333,334,335/201 7-I 8

sr t287 t2017-18

i6dr6 /

Dal.

22.06-2011

15.06.2017

30.06.2017

16.06.2011

Ml20l7

Mn0

ET

(A)

(0

(i0

(iii)

y{fs ar&r Tisr (order-tn-Appeal No.):

KCH-EXCUS-000-APP- I 59-TO-l 66-2017-l 8

$Telr 6r frai6/
Date of Order:

01.02.2018
ilt 6'.ri fr artor
Date of issue:

02.02.2018

a

fi,,ffrt ridlc, 3ltsqd (3rqr.0, {rc-mtc rqnr qrfra /

Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

3{tr{ }qT:d/ Egra ]{rg.€/ \rq-tr/ F6r{6 Jlgfii, *-drq tiql€ rJ6/ i-Er6{. {rs6}. / arffTrr{ i nitfitnql <{r{r ltr{ftkd art

aa srtn { 1&a: I

,{ising out of above mentioned OIO issued by Additional/JoinuDeputy/Assistanl Commissiooer, Central Excise / Service Tax,

Raikol / Jamnagar / Gandhidharn :

3T+ffidt & cffi ar arq w qilr /Name & Address of the Appellant & Respondent :-

M/s. Rankers Internatlonal Pvt. Ltd."Rankers Houss", Plot No. 12 Sector-1,

Gandhidham Kutch -370201

as 3{rtT(lifro t aft'a stg eqFd iffiBd att+ i :s5*n vrffi / qrQ-d{sl + sffsl 3rfffr arfi 6{ Frdr tl/
Any person aqqrieved by this Order-in-Appeat may 1le an;ppeal to the appropriate authorily in lhe foilowing way.

frrr {Ei +drq rFrrd trFF trd tr{r{{ lrffifq anqrfu+rsr * qfr }frd. Adq rA{r( r-rd JtuFrq ,1944 *I trRr 358 *
.lrd,ia'qa H :roAcql rssl *t qnr 86 * :rrrt'a ffifua rrd *I 3r {€d t l/ -

Appeat to Customs. Excise I Service Tax Appellate Tdbunal under Section 358 of CEA, 1944 / Under Section 86 of the

Finance Act. 1994 an appeal lies lo:_

orftfr{sr x-friFa d FFHra rtfr FrFA rtfiI rf6. dr*d l.;qrad rf6 (.d d-ar6{ 3rffir -rqlG-6rsr * ftc fi'6, tE 6it e

2, yrr. }: rrr. at fr*fr, 4l *r 3ffi ftr, l/"

The specjal b€nch of Customs, Excise & Service Tax Appellale Tribunal of Wesl Block No. 2, R.K. Puram, New Delhi in all

matters relating to classification and valualion.

lq+{J qflEdd lia) l' {aI(' rrq lr,f|dt + ]fdr{r r}c {tfi 3r4rd fr{r rf6, iifrq 5flrA r1c6 I'a {tdl-6{ xfrfrq arrrlft-frsl
(frH fi 

"jtre';'ff" 
qrft#. Eftdq f,. Txrff 8-{;r :rgrdt rrrFacni- r("'r!. +l ff rri Bs ri

To the West reqional bench of Customs, Excise & SeNic€ Tax Appellale Tnbunal (CESTAT) at, 2d Floor, Bhaumali Bhavran,

Asarwa Ahmedabad-380016 in case of appeals olher than 6s mentioned in pala_ 1(a) above

:rqrfrq arq]fufr{q t €-Fn nfd c1<d Eri + ri(' *aq tccE trd+ {xfif,) fr{FE-fi. 2001, t Fi.rfl 6 fi Jid/rd ftfrJ rfic
rri cq-r EA-3 +i qR cfui d zri ffrir aral qG\' 

' E-dt i as t rr (.F qfr + Errr. 3-dl SdIe !m*]-eal arJ el eiTr

3lr{ if{rqr rrqr q8!-ar. 5c\'5 dnc qT 3,ss 6r. 5 dl{r 5cg qT 50 aI{I rqq;Fs'3nlifl 50 rs {cE t .}rlt+ t al F{rr 1,000/-

i.t, s,ooor- 
"da 

.r,ro ro,oool- 5qn qr Rtrltra F{r r|ds +r Yff Fdr, stl -qutfJ T.tr +r 
TT fla, Eift-d j'f&a

.qrqlfo-filr fr fisr * x-drffi f}fzE t ars d Bd ,ft sfrhr+ &r * +6 6dnr a{ tu'e-6 6 -tI* <dRr E1a 3r.ar grft(' I

iifta ErcE +r irrnn +i *r rs nror I iir* qrf6r' r-F E{fud vq-ftq anqrfo+lgl fl lln Rtd t r crrra vr}u (* 3n-f0 t
Fq yriEa-q-r #nnr sool- tq(' 4r aqtft-d nF EI +-{ ahr l/

The appeal lo the Appeliate Tdbunal shall be filed in quadruplicate in lorm EA-3 / as presc bed under Rule 6 of Cenlral

Excise'iAppeat) Rub;, 2001 and shall be accompanied against one which al l6sl should be accompanied by a Jee ol Rs-

t,Oool, n".sOObt-, RS.1O,0OO/- where amounr of duly demand/interest/penally/retund is upto 5 Lac., 5 Lac to 50 Lac and

aLove 50 Lac respedively in the torm of crossed bank draft in ,avour ol Asst. Registrar of branch of any nomin€ted public

sector bank of the place where the bench of any nominated public sector bank of the place where lhe bench of the Tribunal

is situated. Applicalion mad€ lor granl of slay shall be accompanied by a lee of Rs' 5001'

3rtrtq arqrtr{;{sr * sstI 3r{rd, Ra $fiifiry, 1994 #r qrn 86(l) i 3rdrta n-al6{ l:ffil, 1994, t ft{a 9(1) * fd
ijruitr-r o* s.r.+ * + efrqt it a vt r+rn rra f,(+ {Er frs snarr * tu{-d xQ-d *I nt F}, T€-€r-cfr" w{ { tE'4 qil

i;# t 
"- 

,fr cxrBd Ef* qrf6q Jit{ tfIl * 6-ff t rq r'6 cfr * rrrr, 16 trdrfi{ fI ai4 ,;qrq fr at{ 3it{ F4rqr rIqI

.+rt *r S aro . rgi rq. S rs icq qI 50 drg tcq d6 SrtEr 50 arq w('* lrE-fi t d FFrr: 1.0001 5qt, 5,000i-

*t ,'"* ro oiioT- lqt ; Atrtta ,sI rrE *l cfr Ffrri #t fufta r-r* +I trrdla Edfof, vffiq arqltu6rsr fI ?rgl *
irrq-+ rar*- 

-i 
r." { ffi rft srlfraqi d-{ } t6 -{Rr ar$ ffifrd t* st* &tr tuqr arir qrqq I Ti"tud 3rF{ 6r Tlrdri'

+i +t rw rncr f ifdr qrftq frfl ftifud 3{ffirq arqlfu+{lT *r nrgl fuA t I Flrra Snerr (P 3nl0 * taq vrifai-qr t {r!!

5Oo/- 5qs fi Ftrlft-a rj.6 tJ{l 6{ir FYr[ u

The appeal under sub section (1) of Section 86 ot ths Finance Act, 1994. to the Appellale Tribunal Shall be filed ln

quadrupiicare in Form S.T5 as prescribed under Rule g(1) oI the Service Tax.Rules, 1994, and Shall be accompanied by a

dopy oi tte order appealed against lone ol which shall be certifred copy) and should be accompanrcd by a tees ol Rs.

100b1 where the amount ol service tax & interest demanded & pehally levied of Rs. 5 Lakhs or less. Rs.5000/- where lhe

amount of service tax I inter.st demEnded & penally levied is more lhan five lakhs but not exceeding Rs Fiftv Lakhs,

Rs_.t0.000^ where lhe amount of service lax & inlere$ demanded & penally levied is mo{e than fifty Lakhs tupees, in the

form ol crossed bank drafl in favour of the Assislant Registrar ol the bench of nominated Public Seclor Bank ot Ihe place

whsre the bench of Tribunat is situated. / Applicalion made for grant of stay sha,l b€ accompanied by a {ee ol Rs.5001.
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0 B.a 3rftftr{IJ{, 1994 fr tiRr 86 *r rc-qRryl (2) \.d (2A) t' rartd {i 6r rr4 3rfifr, d-qrq;r iiqrsrff, 1994, + Fe{E 9(2) \rq
9(2A) * rra trqlfr-a crr{ s'r -7 i 4r ir airfr r'4 j8t {rrr }rrrd. #atq rFre rf6 }rrEr .]flq€ (}+o, ii7ffq ]ier( qrtr
-{nr qrft-d 3{Ierr *r cftqi Eara 6t (fiA * r.o cfr rJ{I6ra 6t+ qrfi(r) Jlt{ :nq-# fqm €Eq.; fl"€ :rtrfl ]"la-.d. +;dfq
rfrrg gi4, *dr+i, +t :rffiq -qrqQ;rvr 4r rrtfri F$ arra +r fr{v ri aTd rr$ Er ch rt sFr,t f ra Fd Etrfi- I i
The appeal under sub sectaon (2) and (2A) of the seclion 86 the Finance Act 1994, shafl be filed in For ST-7 as prescribed
under Rule I (2) & 9(2A) of lhe Se.vice Tax Rules, 1994 and shall be accompanied by a copy of order of comm,ssioner
Cenlral Excrse or Commissaoner, Central Excise (Appeals) (one ol which shall be a cenified copy) and copy ol the order
passed by lhe Commissioner aulhorizing lhe Assislanl Commissioner or Oeputy Commissioner of Cenlral Excise/ Service Tax
lo file lhe apfeal before lhe Appellate Tribunal.

drn'r {F, idq rana q6 r4 i-dr-6{ 3{ffiq crfun{ur (+.l.) + cfr Jffi } ffFn * ffirq r.qr4 116 ytfrct 1944 *.1
t{Rr 35!s * }i?rnd, n fi ffiq JrftIfr{E. 1994 Er uRr s3 fi ]rfrjld S-dr6{ +t dt rrl fr d.t. fi .mfr, * cfr J{ffiq
qrfufi{sl i Jrfi. 6ai {I.Cq t.cre rlFn tEr 6r {rr } 10 qfrrra (10q"), T{ tri?r r.i ilt{r'itdrrfd e. qr aeiar. rq +-q-d xial
ffi t, 6r {rrdra i+cl (, {rrd fr F{ rr.r i.irdt.d frsr 16 ad ErS Jdfd tq ifft z.' 6G rq(, t .ifu+ a riridq rflr{ g-6 G d-{rf{ + trirlrd ?ra laq ,rq l|a- i ftFi qnfr-e t(i) qRr rr dt i ii;rrta r+-a

{ii) ffi. .rqr *r A 4+ rra-d nfil
(iiD ffie i{r FqFr{& + E.{4 6 t ndfn tq r6q
- {sri {d fu rq rrRl i erqqri ffic (ir. 2) 3]F}tr'{q 2014 t 3aifi * Ti frd 3rfr&q crftFrft i rmr E-Ern'f{
Trrrra Jrfr !r{ 3rftfr al rrt rff Fl-t/

For an appeal to be filed before the CESTAT, under Seclion 35F of the Central Excise Act, 1944 which is also made
applicable lo Service Tax under Sectaon 83 of lhe Finance Act. 1994, an appeal against lhjs order shall tie before lhe Tribunal
on paymenl of 10y6 of lhe duty demanded where duly or duty and penalty are in dispute, or penatty, where penalty alone is rn
dispule, provided lhe amount ol pre-deposjl payable would be subjecl to a ceiling of Rs. l0 Crores,

Under Central Excise and Service lax, ,Duty 
Demanded'shall include :

(i) amounl determined under Seclion 11 D:

(ii) amount of erroneous Cenvat Credil takenl
(iil) amount payabte under Rule 6 ol the Cenvat Credjt Rules

_ provided rurther lhat the provisions ol lhis Seclion shall not apply lo lhe stay application and appeals pending before
any appellale authorily prior lo the. commencement of the Finance (N0.2) Acl, 2014.

rrrd m6R Ei fiorur rriaa :

R6vl6lon appltc;ton to Govommont of lndls:
q"E, &:at$q qtriBr ftEifrfd {rdf t, +-frq r.qr4 ?ro{ ]IfufrqE. t994 6.r rnn 35EE t e.:rE q.{6 * jir+i JErfliftr, xna lr.dr{, !3itTur }ra-a{ feri, ?a irrd{, ras Ei,rrr. dt$ Efr]-fr, drd.a Aq !rc-a, Ffl-d rnt, a5 te.*-irOOOr, +
Biqr drdr qG(,t / -

A revision applicalion lies lo lhe Under Secrelary, to the Governmenl of lndia, Revasion Application Unil, Ministry of Finance,
Depanmenl ol Revenue, 4th Floor. Jeevan Deep Building, Parliament Slreet, New Delhi-110001, under Seclion'3sEE of lhe
cEA 1944 in respect of rhe loriowing case, govemed by firsr proviso ro sub-section (1) of section-,sB ibid:

Sl.-firyTnflE + Fro-i ri. w 1-rq Ed Erd alff r 6n.fi t r-sR z16tcrrrratat{ri qrffiJr 6,{sri cr

tr{"Ery \.6 {,gr{ T6.O Est n-iR zF ctrrrFa * aka, qr E* lrsr{ zfd i cr riRor sr t rd+s'{Er + atrra, ffi +iror} qr
IiFEI rrsr{ rF * nrd + ;-rsra + Ere-A *r/
ln case ol iny loss of gtods, where the loss occurs in taansal lrom a iactory lo a vrarehouse or lo another laclory or from one
warehouse lo another during lhe course of processing ol the gooc,s in a warehouse or in slorage whether in a fictory or in a

8nI{ry 16-S nE ?T str +t frdrd F{ G ar* * Effraisr d ycra 6it er.r qr rt zr* *{lq rsn T6 * tr (ni-.) *
EIfd i, fr nr€ t 116{ ffi {rg qr Ei{ +t Ma *r 4{r tl / '
ln case of rebate o, duty ot excise on goods exporled to any counlry or terrilory ootside lndaa of on excisable malerial used in
lhe manufacture of lhe goods which are exponed to any counlry or territory oulside lndia.

qE tfrE_TE' 6r ryrdra fts fi'ir traa * ir6{, Aqtf, 4l ltsra 6t Ftf, frqid Bu zrql 3, ,
ln case of goods exported outside lndia expon to Nepal oi Bhutan, wilhout paymenl ol duty.

EAF'{{ rflrd & rd,Ti rfa. *_{naE i' Fs n r -{A fr*.d as Jrfuft-ry (,ri fle- Efia crEtrrn} * a-ad FEc & ,6 t Jit{ tt
xrErr il 3tB4q (Jfrf,) i -6dRr E-;a JEf*qc (i. 2i 1998 +t tnn tog + 6dnr Fq? fi rrg artq 3nrcr ssrqlhfu c{ cr erq *
crR?r lrFI :r(l ft/
Credil of any duly allowed to be ulilized lowards paymenl o{ excise duty on final producls under th€ provisions of this Act or
the Rules made there under such order js passed by lhe Commissioner (Appeals) on or after, the dale appoinlod undea Sec.
109 of lhe Finance (No.2) Act, 1998.

f.r{t€ sriai 6r dt cft-qi qqr riccr EA 8 *, qi €t +dtq rcqE;r rla (ffrd) frqfiT$, 2oot, * B{ff 9 fi !i i laEftE t,
ifr Snelr + Titcsr + 3 srd * nr4d 6r fl* arf6(. t Js{t€ 3rris.i * ss fs yrlrr s .]r{1-d jnhr fi z} cftci d-rra fr *
attt"r $r { Aidrq rsr( TF6 lrfuf}qA, 1944 +r qrrl 15-fE + f,a au1fd r]eF *r 3{{rlrrt t srrq i ;it{ c{ TR-6 EI cfr
{iEa fr sr* arFor /
The above applic;tion shall be made in duplicate io Form No. EA-8 as specified under Rute.9 ol Central Excise (Appeats)
Rules, 2001 withan 3 monlhs f.om lhe dale on which the orde. sought to be appealed against is communicated and shall be
accompanied by two copies each of lhe OIO and Order-ln-Appeal. il should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as presc bed under Section 35-EE of CEA, 1944, under Major Head of Account.

fdtlrg! ra-ra +, srq ffifua trq1ft-a fa ff JrEr{rft A srfr qlfa! 
I

ff irrirrr v+ arq sqt qr rgS rs Ar ai FTt 200/- 6r {rrarjT Bcr alq jit{ qE sfrri as'{ \'fi drE: Fct t -qrqr d a,l
Fct t0o0 -i +r rJrdia fr-fi aI(. r

The revision sppicalron shall be accompanied by a fee of Rs. 200/- where the amounl invotved in Rupees one Lac or tess
and Rs. 1000/- where lhe amounl involved is more lhan Rupees One Lac.

qE s lnen i +ii ro vdtt 4r FEralr t S ra-+ 4s rdn fi frq {EF rFr rir?rEr. jq&a E{ t l+'cr irar rrHt rs dr;4 ir
Erl rfi 4l F*qr qdi 6Fi * -{i fi frq znnerF yffiq rqrfu+rsr # r.+ l#a qr +& smn i} !-6 rrriai frqr srar t r l
ln c5se, il the ordel covels various numbers ot order- in OrEinal, fee for each O I O should be paid in the atoresaid manner,
not withslandinq the lact lhat the one appeal to the Appellanl Tribunal or lhe on6 application to the Centrat Govt. As the case
may be, is filled lo avoid scriptoria work if excisinq Rs. 1 lakh fee of Rs- 1001 for each.

mmhifoa ;qrqr"rq T4 .Ifr 
-F;i{ff, 

t975, i it?r€-*-t * ]l{TR {d Jne?r (i FFra sren fi cfr c{ Aqtft-a 6.50 nsi 6r
arqFr.t trE{ ieft-d din Eidr qriiql /
One copy-of apphcalion or O l.O as lhe case may be, and lhe order ot Ihe adjudicating aurhority shall bear 6 courl fee slamp
of Rs. 6.50 as presc bed under Schedulel in lerms of lhe Coun Fee Act,t975, as amended.

frEl rFa. id{ rflI{ ifffi (rE flirr{T r{-frq arqrfuF{ur (6r{ E1t) ffir, 1s82, Efi-a ('{ 3ra FdErrd x.,rdi +}
x?qffia +-rJ Er& hqH 6'3it{ {r eqra ymfta fuql qi"I tt /
Auention ls also invited lo lhe rules covering lhese and olher related matters conlained in the Cusloms, Excise and SeNice
Appellale Tribunal (Procedure) Rules, 1982.

3Eq $ffiq Ytft.6It 6i 3r+s (rEfr 6ri * irif*a aqre-d, Fdqd J+r rfri-dF sr<qat * fr(., dfi{rrfr F,{F"ifq airrg-a
www cbec.gov.in dr -s r€i t I /
For the elaboraie, detarled and lalest provisions relatrng to filing of appeal to lhe higher appellale authority, the appetlanl may
refer lo lhe Departmenlal websile www.cbec gov in
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A No: V2/149 to 154 AND 159 TO '160/GDM/20'16

:: ORDER IN APPEAL ::

The appeals detailed below have been filed by M/s. Rankers

lnternational Pvt. Ltd., "Ranker House'', Plot No. 12, Sector No. 1, Gandhidham

(Kutch) - 370 201 (hereinafter referred lo as "Appellant") against Orders-ln-

Original number shown against each appeal no. (hereinafter referred to as "the

impugned order") passed by the Assistant Commissioner, Service Tax Division,

Gandhidham-Kutch (hereinafter referred to as "the lower adjudicating authority").

Sr. No. Appeal File No Order-ln-Original
No. & Date

Period for
which
Refund
claimed

Amount of
claim rejected

(in Rs.)

01 v2t149tGDM|2117 sT t297 t2017 -18

dated 27 .06 .2017

Feb-2017 69,400/-

02 v2l150tGoM 12017 sTt268t2017-18
dated 1 5.06.2017

Nov & Dec,

2017

'1,09,759/-

03 v2tl51|GDM 12017 sTt298t2017-18
dated 22.06.2017

Feb-2017 74,1661-

04 vzt152lGDM 12017 sT/333/2017-18
dated 30.06.2017

Sept,l6 to

Mat. 2017

58,9241-

05 vzt1S3|GDM 12017 s129612017-18
daled 22.06.2017

Mar - 2017 1,76,996/-

06 v2t154lGDM 12017 s7t334t2017-18
dated 30.06.20'17

Jan - 2017 52,2521-

07 v2tISS|GDM 12017 s128712017-18
dated 16.06.20'17

Nov - 2016

2017

26.1741-

08 v2l160/GDM /2017 sT/335/2017-18
dated 30.06.2017

APR - 2017

& May -2017

2,29,996t-

2. Since the issue involved is common in nature and connected with each

other, the same are taken up together for disposal.

3. The brief facts of the case are that the appellant filed claims under

Notification No. 4'll2012-ST dated 29.06.2012 for refund of Service Tax paid to

service prcividers for rendering taxable services in relation to export of goods for

the period specified in the claims. The lower adjudicating authority vide impugned

order rejected the rebate claims for the amount as shown in the above Table.

4. Being aggrieved with the impugned orders, the appellant preferred the

appeals, inter-atia, on the grounds that the lower adjudicating authority has erred

in rejecting the refund of Krishi Kalyan Cess (hereinafter refened to as "KKC") and

Swachh Bharat Cess (hereinafter refened to as "SBC");

5. Shri Abhishek P. Doshi, Chartered Accountant appeared in personal

hearing and reiterated grounds of appeal; that the goods have been exported

under Notification No. 4112012-ST dated 29.06.2012', that refund/rebate should be

granted to them as per detailed written submission made by them; that SBC and

KKC both have been treated as ServiceTax in the FinanceAct,2015 and Finance

Act, 2016; that Government / legislation never intended to export taxes/ Cess and

Page No. 3 of 10



A No: VZ1 49 to 1 54 AN D '1 59 TO 1 60/G DM/201 6 6\'
hence, rebate / refund needs to be sanctioned when there is no dispute regarding

export of goods under Notification No. 41l2002-ST; that SBC and KKC is

demanded under Section 73 of the Finance Act, 1994 giving it treatment as

Service Tax only then non granting of rebate / refund is unfair and not legal and

proper.

5.1 ln the written submissions filed during personal hearing the appellant, lnter

a/la, submitted that SBC and KKC are part and parcel of Service Tax and it

cannot be separated from service Tax; that there cannot be any transaction where

only SBC and KKC are levied but no Service Tax is levied, that as per Notification

No. 4112012-ST refund of Service Tax on services utilized for export of goods is

available; that term 'service Tax' includes Cess if any leviable; that they referred to

Section l19 of Chapter Vl of the Finance Act, 20l5 which states the provisions of

chapter V of the Finance Act, 't994 and the rules made thereunder, including

those relating to refunds and exemptions from tax, interest and imposition of

penalty shall be applicable in relation to levy and collection of sBC; that they

referred to section 161 of Chapter Vl of the Finance Act, 2016 which also states

that provisions of the Finance Act, 1994 and rules made thereunder, including

those relating to refunds and exemptions from tax, interest and imposition of

penalty shall be applicable in relation to the levy and collection of KKC on taxable

services;thatrefundofKKCandSBCiseligibletothemandifrefundisnot

allowed it would adversely affect export of the country; that they have also got

refund of Education cess and secondary and Higher Secondary Education cess

leviable to service Tax; that there are many judgments wherein it has been held

that cess is tax and it cannot separated from tax, that they placed reliance on the

decision in the case of M/s. SRK Chemicals passed by this officevide order-in-

Appeal No. KCH-EXCUS-O0O-APPELLANT-128-TO-135-2017'18 dated

11t14.12.2017.

FlNDINGS:-

6. I have carefully gone through the facts of the case, the impugned

orders, appeal memoranda as well as oral and written submissions made by the

appellant. The issue to be decided in the present case is as to whether the

appellant is entitled for rebate of sBC and KKC paid on services used for export of

goods under Notification No. 4112012-ST dated 29.06.2012 or not.

7. The appettant has contended that the refund claims were rejected

without considering the facts of the case and material avaitable on record as

wetl as the various detaits/ contentions/argu ments provided by the appettant;

that the nature of SBC and KKC are nothing but a levy under Service Tax and the

4

Page No. 4 of 10
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A No: V2l149 to l AND 159 TO 160/GDMi20'16

provisions of Finance Act, 1994 retated to refund appticabte to Service Tax would

atso appty to SBC.

7.1 I find that the lower adjudicating authority has rejected refund of SBC &

KKC on the grund that there is no clarification regarding refund of SBC & KKC in

Notification No. 41l2012-ST, whereas, the appellant has submitted that Notification

No. 4.1/2012-ST is clearly stating to grant rebate of service tax paid on the services

used for export of goods and also sub-section (2) of section 1"19 of the Finance

Act, 2015 and sub-section (2) of section 161 of the Finance Act, 2016 clearly

stipulate sBC and KKC as service tax respectively; that sub-section (5) of section

119 of the Finance Act, and sub-section (5) of the section 161 of the Finance Act,

2016 also stipulate that all provisions related to refund of service tax under

Finance Act, 1994 (hereinafter refened lo as "the Act') shall be applicable to

refund of sBc & KKC. I find that above provisions were not taken into

consideration by the lower adjudicating authority in the impugned orders and

hence, I find that the impugned orders are not correct, legal and proper'

7.2 I also find it relevant to refer to Notification No. 41i2012-ST dated

29.06.2012 which allows refund of service Tax, and opening Paragraph reads as

under: -

ln ercise of he confened b secti 934 of the Finance Act

(hereinafter referred lo as the said Act) and in
1 94 32 of 1994

supersesslonofthenotificationoftheGovernmentoflndiaintheMinistry

of Finance (Depaftment of Revenue) number 52/201l-Servrce Tax, dated

the 31th December, 2011, published in the Gazette of lndia, Extraordinary'

Pad ll, Section 3, Sub-sectlon (i) vide number G.S'R' 945(E)' dated the

30th December, 2011, except as respects things done or omifted to be

done before such superses sion, the Central Government, on being

satlsfied that it is necessary in the pubtic rnterest so to do, herebv qrants

rebate of service tax oaid (hereinafter refened to as rebate) on the taxable

services which are received by an expofter of goods (hereinafter referred

to as the expofter) and used for exporl of goods, subiect to the extent and

manner specified herein below, namely:-

(Emphasis supplied)

7 3 ln view of above, I find that Notification No. 41l2012-ST dated 29.06.2012

grants rebate of service tax paid on the taxable services received by an exporter of

goods and used for export of goods. I find that sBC is leviable by virtue of

insertion of section 1 19 0f Finance Act, 2015, as service tax on the value of

taxable services at the rates notified by the Central Government. I would like to

reproduce chapter Vl inserted vide section 119 of the Finance Act, 2015, which

are is as under:-
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Chapter Vl

Swachh Bharat Cess

119. Swachh BharatCess. -
(1) This Chapter shall come into force on such date as the Central

Govemment may, by notification in the Official Gazette, appoint.

(2) There shall be levied and collected in accordance with the

provisions of this Chapter, a cess to be called the Swachh Bharat

Cess as seruice tax on all or any of the taxable services at the rate

of two per cent. on the value of such servrces for the purposes of

financing and promoting Swachh Bharat initiatives or for any other

pu rpose relating thereto.

(3) The Swachh Bharat Cess leviable under sub-section (2) shall

be in addition to any cess or service tax leviable on such taxable

servlces under Chapter V of the Finance Act, 1994 (32 of 1994)' or

under any other law for the time being in force.

(4) The proceeds of the Swachh Bharaf Cess levied under sub-

section (2) shatl first be credited to the Consolidated Fund of lndia

and the Central Govemment may, after due appropnation made by

Padiament by law in this behalf, utilise such sums of money of the

Swachh Bharat Cess for such purposes specified in sub-section (2),

as it may consider necessary.

(5) The vrstons of Chaoter V of the Finance Act 1994 and the

rules made thereunder. includino fhose relatinq to refunds and

exemptions from tax, interest and imposition of penalty shall' as far

as may be, applv in relation to the lew and collection of the Swachh

Bharat Cess on taxable services. as thev aoolv in relation to the lew

and co ttection of tax on such taxable seruices under Chapter V of the

Finance Act, 1994 or the rules made thereunder, as the case may

be. w-t-

(Emphasis supPlied)

7.4 lalso find that KKC is leviable by virtue of insertion of Section 161 of

Finance Act, 20,16, as service tax on the value of taxable services at the rates

notified by the cenkal Government. I would like to reproduce chapter Vl inserted

vide Section 161 of the Finance Act, 2016' which is as under:-
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CHAPTER VI

KRISHIKALYAN CESS

SECTION 161 . Kishi Kalyan Cess. - (1) This Chapter shall come

into force on the 1st day of June, 2016.

(2) There shall be levied and collected in accordance with the

provisions of this Chapter, a cess fo be called the Kishi Kalvan

Cess, as seruice tax on all or any of the taxable seruices at the rate

of 0.5 per cent. on the value of such services for the purposes of

financing and promoting initiatives to improve agiculture or for any

other purpose relating thereto.

(3) The Krishi Kalyan Cess leviable under sub-section (2) shall be

in addition fo any cess or seNice tax leviable on such taxable

servlces under Chapter V of the Finance Act, 1994 (32 of 1944)' or

under any other law for the time being in force.

(4) The proceeds of the Kishi Kalyan Cess levied under sub-

section (2) shatl first be credited to the Consolidated Fund of lndia

and the Central Govemment may, after due appropriation made by

Parliament by law in this behalf, utilise such sums of money of the

Kishi Katyan Cess forsuch purposes specified in sub-section (2), as

it may consider necessary.

(5) The provisions of Chapter V of the Finance AcL 1994 (32 of

1944 and the rules made thereunder. includi those relat no to

refunds and exemptions from tax, interest and imposition of penalty

sha//, as far as may be, apolv in relation to the levv and collection of

the Kishi Ka/van Cess on taxable servrces. as thev aoplv in relation

to the lew and collection of tax on such taxable services under the

said Chapter or the rules made thereunder, as the case may be.

(Emphasis supplied)

7 .5 I find that Section 1 19 of Finance Act, 2015 levied SBC on taxable services

and Section 119(2) of the said Act specifies SBC as Service Tax and Section

119(5) of the said Act specifies that the provisions of refund of Service Tax under

Finance Act, '1994 (hereinafter referred to as "the Act") shall apply to refund of

SBC; and Section 16"1 of Finance Act, 2016 levied KKC on taxable services and

Section 161(2) specifies KKC as Service Tax and Section 161(5) specifies thatthe

provisions of refund of Service Tax under Finance Act, 1994 (hereinafter referred

s*)9
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to as "the Act") shall apply to refund of KKC. I also find that Section 119(1) of the

Finance Act, 2015 stipulated that SBC shall be levied from the date as notified by

the Central Government and the Central Government issued Notification No.

2212015-5T dated 06.1'l .2015 under Section 93(1) of the Act and fixed rate of

SBC @ 0.5% of the value of taxable services.

7 .6 lt is very clear that SBC has been levied as service tax only as has been

stated to in Section 119(2) of the FinanceAct,2015 and the rate of SBC @2o/oof

value of taxable services proposed under the Finance Act, 2015 has been reduced

to @ 0.5% of value of taxable services vide notification issued under Section 93(1)

of the Finance Act, 1994 which enables central government to grant exemption

from service tax. Therefore, I am of the considered view that sBC has been given

status of service tax levied under the Finance Act, 1994 for the purpose of

refund/rebate. ln view of discussions held above, I also find ample force in the

arguments of the appellant that sBC & KKC though called cess but have been

given status of service tax as is evident from section 119(2) & Section 119(5) of

Finance Act, 2015 and Section 161(2) & 161(5) of Finance Act, 2016 respectively.

7.7 I find that it is settled position that the Government of lndia has consistently

adopted policy not to export taxes. lf the contention of the lower adjudicating

authority is accepted then refund of sBC & KKC, even if imposed as service Tax

vide section 119(2) of Finance Act,2015 and vide section 161(5) of FinanceAct,

2016, shall not be allowed, which will mean that intention of legislation is to export

taxes and the stated policy of the Government shall be reversed by such an

interpretation. lt is settled position of law that any provision of law can't be

interpreted in such a way to make other provisions of law meaningless or to

reverse the intention of the legislation.

8. I find that Notification No. 41l2012-ST dated 29.06.2012 has been issued

under section 93A of the Act which gives central Government power to grant

rebate. The said NotificationNo.41l2012-ST grants rebate of service tax paid on

the taxable services used for export of goods by an exporter. Since SBC & KKC'

both have been treated as service tax, as detailed in Para 7 to Para 7.5, the rebate

of SBC & KKC is alowabte under Notification ibld 
$a9

8.1 I also find that Notification No. 39/2012-5T dated 20.12.2012 granting

rebate of service tax paid on services used in providing export of services has

been amended vide Notification No. 3/2016-5T dated 03.02.2016 and Notification

No. 2912016-ST dated 26.05.2016, so as to allow refund of SBC and KKC;

similarly, Notification No. 1212013-ST dated 01 .07.2013 allowing refund of service

tax paid on specified services used in SEZ has also been amended vide

Notification No. 2/2016-5T dated 03.02.20't6 and Notification No. 30/2016-5T

Page No. 8 of 10



4
A No: V2y149 to l AND 159 TO 160/GDIW2016

%

dated 26.05.2016, so as to allow refund of SBC & KKC, however no such

amendment has been made in Notification No. 41l2012-ST dated 29.06.2012

because no amendment is required as explained below:-

8.2 I also find that Notification No. 39/2012-5T dated 20.12.2012 has allowed

refund of service tax and cess and Explanation "l reads as under -

Explanation-1

(a) service tax means service tax leviable under Section 66 or Section

of the Fina Act 1994

I

6

(b) education cess means education cess on taxable service levied under

section 91 read with section 95 of the Finance (No.2) Act, 2004 (23 ot

2004);

(c) Secondary & Higher Education Cess means Secondary & Higher

Education Cess on taxable sevices levied under section 136 read with

section 140 of the Finance Act, 2007 (22 of 2007).

(Emphasis supqlied)

g.3 Therefore, there was need to add sBC & KKC as clause (d) and clause (e)

vide Notification No. 3/2016-5T dated 03.02.2016 and Notification No. 29/2016-5T

dated 26.05.2016 to get it added as because only service Tax leviable under

section 66 0r section 668 of the Finance Act, 1994 had been covered under

clause (a) and not service Tax imposed under section 119 of the Finance Act,

2015 and Service Tax imposed under Section 161 of Finance Act' 2016'

8.4 Notification No. '.1212013-ST dated o'l .07.2013 also has specifically provided

refund of service tax leviable under section 668 of the Finance Act, 1994 whereas

sBC & KKC have been levied under section 119 0f the Act inserted vide Finance

Act,20l5andSection16loftheActinsertedvideFinanceAct,2016'

respectively, hence there was legal requirement to amend Notification No.

12t2013-ST vide Notification No. 2/2016-5T and Notification No 30/2016-5T

dated 26.05.2016 to include sBC & KKC for refund under Notification No.

1212013-3T as SBC & KKC are not leviable under section 668 of the Finance Act,

1994;whereasNotificationNo.4ll2012.STdated29.06.2016hasprovidedfor

refund of service tax without specifying leviable under sectron 66 or Section 668

of the Finance Act, 1994 and hence, no amendment in Notification No.4112012-

ST was/is legally required to be undertaken. SnlA

g. ln view of above factual & legal position, I set aside the impugned orders

and allow the appeals filed by the appellant.
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The appeals filed by the appellant stands disposed off in above

1.1.

9.1.

terms

b\xN\Y

$'an
srstrd Frae)

Bv Reqd. Post AD
To

M/s. Rankers lnternational Pvt. Ltd.,

"Ranker House",

Plot No. 12,

Sector No. 1,

Gandhidham (Kutch) - 370 201

f. {$.* ird?te-d,

rr# frrs,

ter - ot

Plot No. 12,

Ti$qre (i5?5) - tb" 1"f

Coov to for information and necessarv action :

.l) The chief commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad for

his kind information .

2) The Commissioner, GST & Central Excise, Kutch commissionerate, Gandhidham

3i Tne Assistant Commissioner, GST & Central Excise Division, Gandhidham.

41 The Range Superintendent, GST & Central Excise, Gandhidham Division

5) Guard File.
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