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Passed by Shrt Lalit Prasad, Commisslotrer, C€trtral Goods and Service ?ax & Central
E::cise, Rajkot

Jifrqerdr €sr le/1.flr-i.5.9. ((rfr.fi.) ffai+ rtr.ro.?.ru t srq qe dt 3fiffr€ :rhr €'.

o9ltotre-(rg.A. ftaio te,.rr.lotre fi ir"+a-tw *, * dft-f, qqr{ , J{rq-rfr , fifrq Eq qd tdr 6{
sik r.qrd 116, {ffi+tc +} fraa yftfr-qa- rqcu 6r qrrr e,r, drftq rflra erffi JrBfr{q rc,uu &
trrr 3e +-3iirfa nS 6r rT$ 3rffi + g;cet d'$r*r crft-d 6{i + 5*q S :r{-s crnmft t Fc

fr hg+a A-+r er+t t.

In pursuance to Board's Notilication No.26l2Ol7-C.Ex.(NT) dated 17.1O.217 read
with Board's Order No. 05/2017-ST dated 16.11.2017, Shri l,alit Prasad, Commissioner,
Central Goods and Service Tax & Central Excise, Rajkot has been appointed as Appellate
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of
Central Excise Act, 1944 and Section 85 of the Finance Act, 1994.

I

er 3Tq{ il{;Fd/ Ir -:r+a rncml 3qrzrfrf,/ s6rrF6 3{Frfd. a*q 369 1ra/ s-iII6T, IT"d-+tc / 3r+rilrR
I +irftnir sERi Jq{Rft-d ilt"qa mtrr t qfta: 7

Arising out of above mentioned OIO issued by Additional/Joint/ Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham :

q 3r+tr66t & cfr{r& str arq (r4 rrar /Name & Address of the Appellants & Respondent :-

M/s Saaghi Industries Llmlted, Cement Divlslon (Grlnding Unitl, Sanghipuram,
Motlber, Taluka : Abdasa,Kutchch

{s^ 3{re!(Jffl t qfud +tg qFd ffifua atfi d scq-{d crfufirft / qrfufi{sr t {Erar
srfifr ar4t 6{ {FFair tt/
Any pe1qgn aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in th'e followiri'E' way.

(A) fiar e1a ,iffiq r.qr rlffi !-4 +drs{ 3rqrdrq anqrfr'o{ur fi cfr 3rfr'fr, an*q ricrE rl-ffi
JrfuB+ff,1944 fr qrr"3sB t 3idlrd (,ri Fea:rfrfi-cq, tsga Er'qrr 86 h 3i,+Ifd'
ffifua a-rr6 fr ar rrff t rt
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

(i) drtr+{q {-pqi6-d t lr<Fra s:t x.r4-A drqr rla, idq racr6a eIFr t's n-dr+a 3lq-&q
arqrfufl-fr 6r hels qrd, a-€ @fr6 2, 3{R. +"'wq. ilg FcdI, at 6r'ar$ orBa' rr

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in a-ll matters relating to classification and valuation.

(ii) Jqtt+-d cffFda 1(a) d a-arr mr 3rqrdt *. rrsrer elq q?t 3r+i fiqr rl-ffi., i,?rq r.qE qrffi'qd
Q-dr-6'{ $ffiq ;qrqrfu6{ur^(Rdd) 6I cRilq' etfrq frF+l, , EB-frq'ra, crqrdt ar+a'3*rui
3r64ffEr(- 3cooi6 si 6t affi ilB(r tl
To the West resional bench of Customs. Excise & Service Tax Aooellate Tribunal ICESTAT| ar.
2"d Floor, .Bhalmali. phawan, Asarwa Ahmedabad-38OO16 in idse of appeals other thari ad
menlloneo ln para- llal aDove



)

(iii)

(B)

(i)

(ii)

afrftq ;qrqrfu+roT t +rqer 3rqrfr cF.f,a 6{i t R('Adqrflr( sfeq'(3{ffd) lM, 200I,
t frcq o fi 3ia"ld Eqiftd fuq ert iq* en-s +t qn cffi fr d Hr oEn qrft(' r r+d. if
o.q t 6'.q y6 cfa t sFr, tr6r rflr< Ttr 6I airr ,qra SI afrq 311-i Frrr{rr arrtr qat-ar, tw s
ars qr :nr$ 6+r, s drn sqq qr 50 ilro rc(' dqr 3TTdr 50 dnr sq( t 3lfufi" t il *-qrr:
1,000/- $cE, 5,000/- sqq 3r?rqr 10,000/- nqd or frqttra dffr qo.F 6I yfr ,HETa +tr Etttft-a
rF"$' a6r eprara, ffia $trrq ;qrsrE-f,trrr 6r Ensr + H6Td+. {BER * aFr t F;S cfr

ifr6B'a-6 qt{ fi d'6 q-rrtr artr W+? d'+. grqc {drr fuqr drdr ilB(' r g;ifua irw 6r ryrdn,
to 6r ss errcr d 6IBr qrG(' J-6r *19-6 ffifr ;erqrfu+{oT 6r-srR{r Rrd 6 1 prara"rrrt{
(e 3f'60 6 Fq 3[ifa-q{ + flRr 500/- rc('6r frqiFa iJFF qr rr+ otrn rt'

The appeal to the Appellate Tribunal shall be filed in ouadruolicate in form EA-3 / as
prescribed under Rul'e'6 of Central Excise (Appeal) Rules.' 2001 'and shall be accomoanied
agarnst one which at least should be accbrirbanied bv a fee of Rs. 1.O00/- Rs.SOOO/-.
R-s. 10,000/- where amount of dutv demand / int'erest / oerialw / refund is upto 5'Lac.. 5 Lac'tri
50 Lac and above 50 Lac respecfivelv in the form rjf cross"ed bank draft in favoui of Asst.
Registrar of branch of any nominated "public sector bank of the olace where the bench oi a-nv
nominated public sectoi bank of the' place where the bench'o[ the Tnbunal is situated.
Application inade for grant of stay shail be accompanied bv a fee of Rs. 500/-.
3{qdrq -qrqrtrl6{ur + sftf 3rqtd, rdccr 3rlqff{FT, I 994 dir qRr 86(1) fi 3rflJIfr s4r6{
lffi, 1994, + F-{n 9(t) t;rt-a Fnitfta !N:r s.r.-s fr sR cffi d 6r;n €affi q.i Tsh
qrer B€ yrtlr t fucg 3{trf, 6I ?rt d, 3T-6I cft snr d tilrd st (rd-d't rra cfr rqrF-d
d-fr qTft(r) 3i1-r 5d-d't rq t s-rr (16 cfr fi qnr, s6i $-dr-6{ ff aiar ,qra ff aia 3it{ ilrnqr
Trqr {sr4r, s'q(r 5 drg qI 5{r$ 6fr, 5 drtl 5qq qT 50 drg sq(r F6 3rrltn 50 dItI 5cq t
nfu+-5 6 irirnr' 1,ooo/- t.ri, 5,000/- sst 3rrdr10,000/- w-t +r Frqift-a rqr ql6 6r qfr
€"rcr +tt Rtffta sIdq 6l eraar;r, diifta lffiq ;qrqrfu+-€r ffr wsr t rou+'rmen *
arq t 166 et edffi++ rt{ + f6 rqm arir ffi6.d ffi gFrc tdRr frqT drdr qriA' r ffia
grE 6r elrrdr4, d-o fr rs erR{r fr ildT !rB('il6r siie"d xffi'q;qrqrfr-6{ur fit em{r Rrd t I

F€rrrd 3lrfil (e }fiT) t frq 3{rt{fr-c-d + Hr:r 500/- rcq 6r Fqtfrd e]c*F ,II rrar ilrn tl

The appeal under sub section (ll of Section 86 ot the Finance Act. 1994. to the ADDellate
Tribund! ShaI be filed in quadrublicate in Form S.T.5 as prescribed undei Rule 9(11'oi the
Sersice Tax Rules. 1994. afid Shall be accomoanied bv a cbov of the order aooealed hsainst
(one oi which shall be caflijled copvl and should be hccomo'anied bv a fees^ 6f Rs. IOOO/-
lvhe_re-the amount of service tax &'ihlerest demanded & penalry levied of Rs. 5 l,akhs or les's,
Rs.5000/- where the amount of service tax & interest tleman"ded & Denalw levied is more
than five lakhs but not exceeding Rs. Fiftv Lakhs, Rs. 10,000/- where'the ainount of service
tax & interest demanded & pen5ltv levietl is moie than'fifti Lakhs ruoees. in the form of
crossed bank draft in favouf of ttie Assistant Registrar of the bench 6f n6minated Public
Sector pank of thg place where the bench of Tri6unal is situated. / Application made for
grant of stay shall be'accompanied by a fee of Rs.500/-.

fr;a ufrfr-q:+, 1994 ffI trRr 86 6I ic-qrffirl' (2) t.i (2A) A 3iilJta q-$ 6'r erfr 3rfr'fr, Q-drs-{

lM, 1994, + B-qq 9(2) a?i 9(2A) t ;rra Fnfft-a qqrr s.T.-7 fr 6r ar si;2fr r's rsfi srtr I
rr"wd, tdfq Jry( altr 3rerdr_3rq-rd (sffl, ardr'q raqrd el6 rqm qrfua yrtrsr 6t cG-qi

{iilra6t 1r+fr t r.+; cfr rqrE-{ 6tfi arBq dtt :rr-q-ra r+t wrco 3riffi 3{rrdr 3qrT+d,

*;fiq 
=qre 

rJ6/ fidrF{, +t sqrdrq arqrtu'+rur +} 3r6fi # rr+ or ftdir -A Eril 3ntr'i 6r
qfr sfi ffiq d-dfrr{ a.rfr 6)-rff I /
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
frled in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner,
Centra.l Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed
by the Commissidner 

'ai.rthorizing 
the Assistant Commissi<irier or Debuty Commissioner of

Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

fiqr rrffi., adrq rflrE lra'r.i t-dr-6{ 3iffiq clfus{u, (t€-O fi cfr 3rmdt t qr4-& d +-#q
3iqr( ere.F $frfr-{q' 1944 6I qr{r 35vrF fi lia?td, d 6r ffiq 3{ftAqq, 1994 6I erRT 83 +
3rilna tdT6r +t ,fi arq fi ,rg t, {s 3irhr fi cfr Jffiq crfu*lur t 3rq-fr {le sarq s;qr6

e1ffi.itrEr 6-{ qirr + 10 cfrsrd (10olo), ffir aia a-e gatm ffi t, qr 
Ea'rdr, Bq +d-f, il4ldr

#qftd t, unr errkrEr P+-qr dnr, *.t'f+ r* trrr t fud rqr fu ari aif :rqB-d t-q {rfti ffi
6{tg dcq t sfuo a dtr

*drq r.qrd sfffi vd t-dr6{ fi 3rd/rd "aia fu\'rrr aI6'd-Eq lnfra H

(i) qRr 11 $ t iddd r6-q
(ii) ffie a-qr SI fr 4$ qnftr {rRI
(iii) ffie a-an fM * fr{q 6 fi 3iil/rd aq 16{
- ErrS {6 fu gs tnu t crd?na ffiq ({. 2) srfuB-q-q 2014 * 3nter t T& ffiS 3r0-ffq I
crfu+rtl & wraT fuErrtra Fr4a 3r.fr w 3{qril +t ar{ a8i ill}tl

For an appeai to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service'Tax under Section 83 of the Finance Act, 1994,
an appeal against lhis orilCr shall lie before the Tribunal on payment of l0% of the duty
demririded w6ere duty or duty and penalty are in dispute, or penalty, where penalty alone rs rn
dispute, provided thC amount of pie-deposit payable would be subject to a ceiling of Rs. 10
Crores,

Under Central Excise and Service Tax. 'DuW Demanded" shall include :

{i) amount determined under Section 1 1 D;
{ii) amount of erroneous Cenval Credit talen'
tiiil "iir""iii 

plv.tr. under Rule 6 ofthe cenvLt credit Rules
. provided further that the provisions of this Section shall not apply to the stay

tf|'if3:'saifti arfl:?]L8:i:t"* 
before a',v appellate authoritv prior to the commencement of

I
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rct md g{tFr( +t c-f,tfful 3ni{a :

Reviglon aooll8ation to Government of Indla:
#-ffi?{"ifiiffiiffi-t#itailiJ-ertr"fr, +-frq rnlrq etffi rqft{n' 1ee4 6t qrtl

isee & qqq'.riT4; e 3iilrtd 3rd-{ €fud, efl{ ' {lTq;R, Tdtqrur 3na.{d fc;r*, B-.a 4rrilq, {|orE

fr?Trq, dl'rfr qfrai*{d frq er+a, {is-d r{rJr, af ftaff-t iooot, +t P+-qI srar EG('t i
A rerrision aoolication lies to ihe Under Secretary, to the Governm.en!-of India, Revlsion
i";ii;;iY;;"fifiii:*iitliiiiitil ;T iiinan;4,-btparam;,it ol' Rivenue,,11h floer, {eevan Deep
'd'"iriiif,J."Fii,ifi.iifSiiltt.-Ni#'5t]iii t id'oOt, .,i"aii Sictirn SsEE qf-the cEA re44 ih
I"iiiid",ir ift i6iio*iiriiaii,'eiji6hia'ijv hisiprtvGo to sub:section (1) of section-3sB ibid:

... Tft xra * Effi rrera t qa-d fr. rrr ++gm F;S qra 6t ffi +.rsri t aiER rrd t qrrrrqa
(t) fi h.,- qr frm fr-q q;r{sri qr fu-r f+t'r'o risR q-6 t <st rm T6 

q[rErf, fi aftn, qr fuS
fisR 116 d'qr 

'isrur 
fr qre t wi6'{uT fi d{rd, G",fr amiri qI ffrS sER Td fr 

qrd + ilr€rfr
t qrrd frrl
In case of anv loss of soods. where the loss occurs in bansit frgm a factory-to a warehouqe or
tij iff"oint.*ii.td'rv- ;i ?iom bn;'ri;ihou-se to anbttrertunng the course 6f processrng of the
goods in a warehouse or in storage whether rn a tactory or ln a wa.rehouse

(ir) s{rrd + Er6{ ffi rE qr al{ +} ffia +r G arq fi EFEiuI fr q-+rd 6.t ary cI fitr 4"t

+#" t"'a'':- a gt ina-tl * qrq-n fr, di i{rrd e qr'{ F6-dI {E'dr qtd 6t a-qid * * t'

ln case of rebate of dutv of excise on goods exported tp Any country. or. territory outside India
bT 66"iiiiiiuG-riitiil"rit rjsea rn itr-e'manuiadture of the"goods *hich are eiported to any
country or territory outside lndia.

(iiil qft :-ara etF6 .Fr crflara fr\r F{ar firrd fi Er6{, eqrfr qr errq +t qro fura hqr trqr tt /
f"i.". of dooa" exdoried outside India.*pori to Nepal or Bhrtan, without pavment of dutv.

(iv) eftft-s-d r.qrd + 3rqrd;i ttr.F + errrdrd fi. frq. d ss& itfrc fs nfufr-+q ro 7ct frfta
t'rqln+ + il6a .T"q 6I ard t rtr tt $rasr * $lq+al3rfi-d1 t' ranr la-.a sifrF-{q Ia. z),

1998 fiI nrm tos t rorr Eria 6I eT'g drftq nq-qr ffifu q{ qI Er( * crft-d fu(' ert' Hl/
Credit of allv dutv allowed to be utilized towards payment o-f excisq duty on final p.roduqts
under the niovisiSns of this Act or the Rules made there under such order IS passed hv lne-"*- *;i.fr;;'(A;p.;i"'t 

6ii"#"^iGi.'itie'bit-,iiiii6inteii-undii Sec. tos oiihe Finance (No.2)

Act, 1998.

(") jqn.+-d rrrind 6r d cfi-qi q.r{ Ti@r EA-8 *, d €r *-dr{ rflrdld e{F1 (y.fiO lM,
ioor, * h-qq s t 3idJrd fdBfrE t, rs vrftr fr tlsI t 3 str + fud frr arfr-qrBq- t

#a :rara t uFr 4-fr sntnr E n{ra'yrhr fr at cF,Tqi {trrf, ffr drfr q.rBa.l €rq fr at-frq

Fqre sr6; 3rfuFsq. 1b44 ffT qgr 35-EE t rea Eqift-a rl-dq; ffr 3rdrq-rfr * qr$q t d{ q{

iirf6 # rfr qd- # am arn('r I
The above aoolication shall be made in duplicate in For4 N-o. EA-8 aq specified- under Rule, 9
;ib;;;'Jtt*ti'"?iX;";aT;i "Rni;, 

i0-01 iliiiin-e'inontt,s from the dat'e on which ttre order
Ii"l"rii-tb-b6'L"oii,ii;'d;sa'ihai-i;;bmmuniCiiad ana shatt be accompanied by tw_o copies each
;f iB;'dYdlil5'5;d"e;-ift:A;;.';l."ii'i66ir1a-iiJo-6e aicoinpaniea 6! a copyipf rR-6 challan
Eiib'ii,Ji"E fri,;ilt;f i;;d;EfiGii iie-is plesCribed under Section 35-EE oTCEA' 1944, under
Major Head of Account.

("i) Td$.iur ilt{4 fi {Rr ffifud Btrlfoa sri6 AI 3rdrq?t 6r aifr qrGv 
t

il6r {rd-rfr {+q (1q; 65s 6q$ qr 3-{t sirT fr a sc-} 2OOl- 6t ryrdld frrqT -IR' 3lt{ qfr 
'dilr4

raq qo drs sqi t;qrdr d d tqi 1000 -/ 6I errklEl Ffrqr sfo I

The revision aoplication shall be accompaniqd'by a_ fee of Rs. 200/- where the amount
lriiit"Ea lii^n"rie?i-0;; L'ia oi leis and nls. t0007: where the amount involved is more than
Rupees One Lat.

(D) qft rs :ntsr fr o6 ra vrhi mr c-qrlsr t d c-&6. {fr snall & frv t5a +r rymra, es{ra
6-rr ii fr4 war e1itil 5s a?2I * ilt rq sff 6r frgT 'iA 

q'14 t il{-i +- R(' qqRtR 3rqft.q

+qrfu6{q +'f rra Sitril qr +frq [r6rf +] q+ nrtCa f$qr Brdr t t / I" case, if the order

covers various numbers of order- i4 Qrigin-al, fee for each O.l.O.- should..be paid in the
,i"res*a-mhn-nei. 

'not 
rirjttiitindine iiieGbl i6dt the bne appeql io the Appellant Tnbunal or

ffr;;ffi;;;nAtibh i6'tiiJ Ci.,ti.i-GoUi. AsGe cise may bel is filled to avdid scriptona work if
eiai;ins RC I takh fee of Rs. 100/ - for each.

{tr) ?IqTslnfud rqrqrrs sr6 3{frG-{q, 1975, + vq ^cfr-l fi ${gR {f, 3{rhr (rd RrrEr srhr ffr
,fr'* di,ftd o.so o"t +r anqlffi aftq'frtuc'ifir otar qG('r I ^

c)ne coDv of aoolication or o.l.o. ,3 the cas" Inav be, and the ordel -of the adiudicating,
;'lih#f,i 

"f,!rT%".'ii*i'iij";i 
f;C';idr1p oi'ns.-ti.so id preisciiirea undiiSchedule-l ifi terms oT

the Couit Fee Act,1975, as amended.

(F) d-r{r 116;. ai4yq r.cr6 qri4 (.a t-dr6{ 3rtrfq ;qrqrfr-+ruT torf Efu1 ffi, 1982 * dErd

aa .rr* +idfrId alrrd 6l sFqRa +-{-} dri M 6r rik sfr !-qrd 3{rmff-d fuqr urar tt /
Attention is also invited to the rules covering theqe and othe! related qatters contained in the
Cii;t;fr;, E*?jl; ^ina Sir"ice Appelhie Tribu"nal (Procedure) Rules' 1982.

I
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Appeal No: 67 lGDMl2Ol6 to 69lGDMI2O76
Appellart: M/s. Sanghi Industries Limited. Grinding Unit.

3

:: ORDER-IN-APPEAL::

Being aggrieved with the following tabulated Order-in-

Original (hereinafter referred to as 'the impugned order') passed by

the Assistant Commissioner of Central Excise, Bhuj (Kutch)

(hereinafter referred to as "the Lower Adjudicating Authority',),

M/s. Sanghi Industries Limited, Cement Division (Grinding Unitt,

Sanghipuram, Motiber, Taluka: Abdasa, Dist: Kutch (hereinafter

referred to as (the appellants") have filed foliowing appeals:

2.1 The facts are that during the scrutiny of ER-1 returns of

the appellant for the period from June, 2OO9 to December, 2OO9, lt

was noticed by the Jurisdictional Superintendent of Central Excise

that the appellant had availed CENVAT credit as inputs in full in

respect of following capital goods received by them:

153230

Since, majority of the items being used were for the purpose of

civil construction and repairs thereof and hence the same appeared to

be not falling under the definition of "input" or "capital goods" given

under Rule 2 of the CENVAT Credit Rules, 20O4.

2.2 The above observations culminated into issuance of Show

Cause Notice No. 32l2O1O dated |7.O6.2OLO to the appellant,

wherein it was proposed to deny the CENVAT credit and recover the

Order-in- Original Period CEI{VAT
credit

disallowed

Penalty
imposed

Appeal Number
Number Dated from to

to/Dc/2016 28.0S.16 6 /2OO9 12l2oo9 1,57,830/- 1,57,830/- 67 IGDM/2016
t1/DC/2016 28.09.16 4l2OtO 6 /2O1O |,71,740 /- 1.7 t.740l- 68lGDM l2Ot6
12lDC/2016 2A-O9.16 7 /2O1O 9l2O1O 4,15,311/- 4,15.311/- 69 /ADM l2Ot6

SNo Month Description of item CEI{VAT Credit Availed

BED E.C SHE Total

1 June - 09 M.S. Plate 5 mm 7972 159 80 82t I

2 June - 09 M.S. Fiats 50 X 12 mm t944 39 19 2002

3 July - 09 M.S. Pipe 40 mm 3572 70 3617

4 JuIy - 09 M.S. Pipe 150 mm 10043 201 100 10344

5 July - 09 M.S. Pipe 300 mm 2150 43 22 2215

6 July - 09 M. S. Pipe 150 mm 11940 239 t20 t2299

7 Sept - 09 M.S. Plate 16mm t7784 356 t79 18319

8 Sept - 09 M.S. Plate 8mm 950 19 10 979

9 Sept - 09 M.S. Angle 65X65X6 5179 104 52 5335

10 Nov - 09 Chain Pitch - 250 mm 9689 194 97 9980

11 Nov - 09 Steel Plate 5 mm 82067 7641 82t 84529

TOTAI-
)

3065 1535 157830



Appea-l No: 67 I CDM I 2016 to 69 I GDM l2ot6
Appellant: M/s. Sanghi Industries Limited. Grinding Unit.

4

same along with interest. Further, it was also proposed to impose

penalty under Rule 15 of the CENVAT Credit Rules, 2004.

3. Like wise, during the scrutiny of ER- 1 retums of the

appellant for the period from April, 2O1O to June, 2OlO, it was

noticed by the Jurisdictional superintendent of central Excise that
the appellant had availed CENVAT credit as inputs in full in respect of

following capital goods received by them:

Since, majority of the items being used were for the purpose of

civil construction and repairs thereof and hence the same appeared to

be not falling under the definition of "input" or "capital goods" given

under Rule 2 of the CENVAT Credit Rules, 2004. Therefore, Show

Cause Notice No. 97 l2OlO-2O11 dated O6.O4.2O11 was issued to

ttre appellant, wherein it was proposed to deny the CENVAT credit

and recover the same along with interest. Further, it was also

proposed to impose penalty under RuIe 15 of the CENVAT Credit

Rules, 20O4.

4- Further wise, during the scrutiny of ER-l returns of the

appellalt for the period from rluly, 2O1O to September, 2OlO, it was

noticed by the Jurisdictional Superintendent of Central Excise that

the Appellant had availed CENVAT credit as inputs in full in respect of

following capital goods received by them:

CENVAT credit availedSr.
No

Month Description of item
BED EC SHE Total

1 A -10 M.S. Plate 5 mm 797 t.7 0 159.44 79.72 8210.86
2 April- 10 Pipe M.S. B-class 40

mm
3519.78 70.4t 35.20 3625.39

3 April- i 0 Pipe M.S. B-class
300 mm

2150.33 43.01 21.50 22t4.84

4 April- 10 Pipe M.S. B-class
150 mm

21983.06 439.23 219.a4 22642.t3

April- 10 M.S. Pipe 250 NB C-
class

14989_8S 299.41 149.90 15439.6

6 A ril- 10 M.S. Plate 16 mm 17783.50 355.47 t74.32 ta3t7 .2s
A -10 M.S. Plate 8 mm 950.40 19.01 9.51 978.92

8 -10A M.S. 65X65X6 5178.s0 i03.50 52. OO 5334
9 April- 10 Lloyds Steel Plate 5

mm
82067 .O4 1641.35 820.67 84529.06

lo April- 10 Flats 50X12M.S
mm

70143.42 202.A9 10t.44 10447.75

11 -10 NIL 0 0 0 0
t2 June- 10 NIL 0 0 0 0

TOTAL ) 166737.62 3334.12 1668.1 t71739.84



Sr. Month Description if item CEI.IVAT Credit availed
BED EC SHE Total

I Jul- 10 G.i. Strips 3885.5 39 4002
2 Jul- 1O G.I. S 619 t2.5 6 637 .5

Aug- 10 M.S. Flats 50* 12 mm 1343.5 27 13.5
4 Aue- 10 M.S.Beam 250 mm 5644 113 56.5 581.5
5 Aug- 10 M.S.Beam 350 mm 23195.5 464 232 23891.5
6 Aus- 1O M.S. 25*25*5 250.5 5 2.5 258
7 Aug- 10 M.S. Beam 300 mm 4100.5 82 4t +223.5
8 Aug- 10 M.S. Chequered Plate 8 mm 1807.5 36 18.5 1862
9 Aus- 10 M.S. Channel 100*50 mm 1882.5 37.5 19 1939
10 Aug- 10 M.S. Beam 150 mm 3785.5 75.5 J6 3899
11 Aug- 10 M.S. Charnel 75 mm I328.5 26.5 13.5 1368.5
t2 Aue- 10 M.S. Channel 150 mm t47 28 294.5 747 .5 15170
13 Aug- 10 2OO NB Pipe 5930_5 118.5 66_5 6115.5
74 Aug- 10 200 NB M.S. Pipe 7047 20_5 10.5 1078
15 Aug- 10 Pipe MS ERW, 5" IS, 3589,

SCH
2385.5 48 24 2457 .5

16 Aug- 10 M.S. Plate 8 mm Hao7 296 148 15251
r7 Aug- 10 Pipe MS ERW, 500 NB, 9.5 T 9382.5 187.5 93.5 9663.s
18 Aue- 10 Pipe MS ERW, 350 NB, 9.5 T 945 19 9.5 973.5
19 Aug- 10 M.S. Pipe 10" NB 23668 47 3.5 236.5 24378
20 Aug- 10 M.S. Pipe 1.5" NB 4189.5 a4 42 43I5.5
2l Aue- 10 Pipe MS ERW, 400 NB, 9.5 T 31 121.5 622.5 311 32055
22 Aug- 10 E MS ERW, 5OO NB, 9.5 T 30545 611 305.5 31461.5
23 Aug- 10 Pipe MS ERW, 500 NB, 9.5 T 24a17 .5 496.5 248 25562
24 Aus- 10 Pipe MS ERW, 450 NB, 9.5 T JJ.'' JJ 667 333.5 34355.5
25 Aug- 10 M.S. Angle 75*75*6 mm i6230 325 t62.5 t6717 .5
26 Aue- 1O Pipe MS ERW, 350 NB, 9.5 T 26203

3332

<)L 262 26949
27 Aus- 10 M.S. Angle 65*65*6 mm 66 JJ 343 I
28 Aus- 10 Pipe MS ERW, 500 NB, 9.5 T 29254 585 292.5 30135.5
29 Aue- 10 M.S. Plate 12 mm 196A7 393.5 t97 20277.5
30 Aus- 10 M.S. Flats 100*6 mm 705 l4 7 726
.1 I Aue- 10 M.S. Plate 12 mm t4223.5 284.5 142 14650
32 Aue- 10 M.S. Plate 16 mm 31496 630 315 32441
JJ Aug- 10 M.S. Flats 50*6 mm 899.5 18 9 926.5
34 Aug- 10 M.S. Flats 150* 12 mm 2209 44 22 2275
35 Aus- 10 M.S. Beam 125 mm 425t 85 42.5 437 8.5
36 Sep- 10 Pipe M.S. C-Class 300 mm 9950 199 99.5 10244.5
Total ) 403208_5 8063 4039.5 415311
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Since, majority of the items being used we re for the

purpose of civil construction and repairs thereof and hence the same

appeared to be not falling under the definition of "input" or "capital

goods" given under Rule 2 of the CENVAT Credit Rules,2OO4.

Therefore, Show Cause Notice No. O4l2Oll-2OL2 dated

25.07.2()11 was issued to the appellant, wherein it was proposed to

deny the CENVAT credit and recover the same along with interest.

Further, it was also proposed to impose penalty under Rule 15 of the

CENVAT Credit Rules, 2004.

5. The Show Cause Notices No. (i) 32l2O1O dated

17.06.2O1O, (iil97l2OtO-2011 dated 06.O4.2Or 1 & (iii) 04l2OL1-2O|2

dated 25.07.2011, were adjudicated by the Lower Adjudicating

Authority vide above impugned orders respectiveiy. However, in the
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case of (i) Show Cause Notice No. 3212010 dated 17.06.2010 & Show

Cause Notice No. 97 l2OlO-2011 dated 06.04.2OI1, it has been noted

that physical verification was caried out by the Jurisdictional

Superintendent of Central Excise. However, no such veriflcation by

the Jurisdictional Superintendent of Central Excise was carried out in

the case of Show Cause Notice No. 04/2011-2012 d.ated.25.O7.2}ll.

Thus, Lower Adjudicating Authority concluded that since the goods

have been used for repair, maintenance, fabrication ald replacement

purpose to optimize the life of said equipments of the machines which

are embedded to earttr therefore they are used for repair and

fabrication of "capital goods" and thus they are neither inputs as raw

materials for manufacture of linal product nor quali$r as inputs for

manufacture of capital goods. Accordingly, vide his impugned orders

the Lower Adjudicating Authority has confirmed the demand of

CENVAT credits along with interest and have also impose penalLy

equal to CENVAT credit.

6. Being aggrieved with the impugned orders, the appellant

have filed present appeals on the common grounds that

(i) they had utilized the said items like the MS

Beams/ Plates/Angles/ Channels/Chequered Plate/MS Flat etc

in the works for repair and fabrication of machineries to

optimize the life of the said equipment and hence fall under tJle

definition of input of capital goods which are further used in the

manufacturing process;

(ii) as per the definition of oinputs" given under Rule 2(k) of the

CENVAT Credit Rules , 2OO4, used in constn-rction of the

foundation of structures which is required for effective

functioning of capital goods used for manufacturing also falls

within the definition of "inputs";

(iiil in terms of the CENVAT Credit Rules, 2OO4, capital goods

includes components, spares and accessories of tJle goods and

the only condition to extend the credit is that the same is

required to be used in the factory of the manufacturer and this

fact is not denied by the department but only alleges that items
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used for repair of capital goods does not falls under the

definition of capital goods;

(iv) department's allegation that the items are genera_liy used for

civil construction work cannot be upheid in the absence of

adducing evidence in order to deny substantial benefit of

CENVAT credit under the CENVAT Credit Rules, 2004;

(v) their plant has innumerable machinery which requires

periodical maintenance in order to maximize the life of the

machinery and to use it at optimum efficiency for the

production of excisable goods and therefore items which are

used for the structural foundation of machineries are eligible

input for the CENVAT credit and the allegation of the

department that the said items are generally used for civil

construction work cannot be made applicable uniformly in all

cases;

(vi) that the contention of the department that the items are neither

input nor capital goods itself proves that the department is not

sure how to treat the said items under the CENVAT credit

scheme and, whether the items are input or capital goods, the

department is bent upon denying the credit, on the assumption

that the said items'are generally used for civil work. Thus, the

notice issued on assumption/presumption cannot be sustained

and the notice requires to be vacated on this ground alone;

(vii) that above items are inputs for capitai goods used for

construction of foundation of the machineries which is required

for effective functioning, without which the machines cannot

function properly and therefore they became part of the

machinery itself once used in the cement producing machinery

since the definition of capitai goods specifically includes

components, and accessories thereof vide S1. No.(iii) of Rule 2 of

Cenvat Credit Rules, 2OO4 and only condition imposed to be

eligible for ttre credit of duty paid on the said items is that the

same are used in the factory of the manufacturer. Therefore, the

said structure becomes part of the respective machinery which

is further used for manufacture of excisable goods;
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(viii) the appellant submitted that in Chapter S - CENVAT Credit in

C.B.E.C 's Excise manual of supplementary instructions 2005,

it is clarified that the components, spares and accessories may

fall under any chapter but they should be component spares or

accessories of capital goods. In view of the said clarihcalion the

aforesaid items such as TMT bars/ CTD bars which falls under

chapter 72 and are used as component and spares of capital

goods for its smooth working cannot be held not eligible for the

CENVAT and place reliance on the case law of Ispat Industries

Ltd - 2006 (1951 ELT 164 (Trif, Hindustan Zinc Ltd. - 2OO7

(2141 E.L.T. 51O (Rajf, Bhushan Steel & Strips Ltd - 2OO8

12231 ELT 517 (Tri. - Mumbai, Rashtriya Ispat Nigam Ltd -

2OLl |.2671 ELT 311 (APl, CCE vs App Mitts Ltd - 20tl -

TIOL- 1 s78-CESTAT-BANG

(ix) that in an identical matter in the show cause notice bearing No.

V.2514-23lsanghil06 dated t9.7.2006 was issued to their

group company M/ s. Sanghi Industries Ltd, covering similar

items for the period Oct.2OOs to March 20O6 issued on identical

ground has been set aside by the Hon'ble Commissioner

(Appeal) Rajkot vide OIA.No.2O2 12008/ COMMR(A)/RAJ dated

14 .7 .2OO8 and the s€une was accepted by the department;

(*) that the explanation 2 to the Rule (k) of the Cenvat Credit

Rules, 2004, was inserted by No. 16/2009 - CX (NT), dated 7-7-

2009, and was effective only from 7 -7 -2OO9 however they have

taken credit on the said items in the month of July to

September-20O9, when this explanation was not there and this

explanation is not given retrospective effect, and therefore, the

same will not apply for the period prior to 7 -7 -2OO9;

(xi) that the decision of the Larger Bench in the case of Vandana

Global Ltd. is per incuriam and not reliabie as inasmuch as the

clecision taken by the Tribunal is contrary to the intention of the

legislature and well settled legal position in this regard. The

Larger Bench of the Hon'ble Tribunal in the case of Vandana

G1oba1 is ex-facie erroneous and contrary to facts on record as

evident from the orde r of the Tribunal arrd the clarification

issued by the Board and placed reliance on the case law of
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Grasim Cement reported - 2OO8 1223} ELT 583 (Raj),

Pioneer Agro Extracts Ltd. - 2OO8 (2301 ELT 597 (P&Hl ,

Hindustan Zirlc Ltd, - 2OO7 (2141 ELT 51O (Raj); Ispat

Industries Ltd- 2006 {1951 ELT 164 (T), India Cements Ltd -

- 201 1-TrOL-558-HC-MN)-CX

7. The Central Board of Excise and Customs vide

Notification No. 26 I 2Ol7-Central Excise (N.T.) dated 17. 10.20 17 read

with Order No. 05/20l7-Service Tax dated 16.ll.2OIZ, has appointed

undersigned as appellate authority, under Section 35 of the Central

Excise Act, 1944, for the purpose of passing orders in these appeals.

8. Accordingly, a personal hearing in the matter was held on

17-01-2018. Shri R. Subramanya, Advocate of M/s. Subramanya Law

Company, Ahmedabad appeared on behalf of the appellants for

personal hearing and reiterated the written submissions made by

them in appeal memorandum. Further, he submitted the copies of (i)

Order No. All2O83-L2O85l2Ol7 dated 28-08-2017, (ill Order No.

Al12941-12949 12017 dated 09-10-2017 and (iii) Order No. A/ 12086-

L2O88l2Ol7 dated 28-08-2017 passed by Tribunal in their own case.

Discussion and findings:

9. I have carefully gone through the entire case records and

the submission made by the Ld. Advocate during the personal

hearing. I lind that appellant have debited (i) Rs. 1 I,837 /- vide Entry

dated 19.10.2016, (il Rs. 31,148/- vide Entry dated 19.1O.2016 and

(iii) Rs. 12,8811- vide Entry dated 19.10.2Ot6 for Appeal No:

67 lGDMl2Ol6,68lGDM|2016 and 69 lGDMl2Ol7 respectively being

7.5 o/o of the demand of CENVAT confirmed vide impugned orders.

Thus, I find that there is substantial compliance to Section 35F of the

Central Excise Act, 1944. Accordingty, I proceed to decide these 3

appeals.

10. I find that issue to be decided is to determine the exact

use of the goods on which CENVAT has been availed by the Noticee. I

find that in the identical case of the appellanfs another unit the

Tribunal vide its Order No: AIIZOBO-LZOBSI?OIZ dated 28-O8-

2Ol7 and Order No: All2OA6-I,2OAal2OtT dated 28.08.2017 have
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clearly held that CENVAT credit on MS Angles, MS plates, MS pipes,

etc. used in repair and maintenance of capital goods installed in
factory is admissible in view of the decision in the case of Kisan

Sahkari Chint Mills Limited - 20tg l2g2l E;LT 094 (Tri. Det),

Jindal Stainless Limited - 2Ot6 l34gl ELT S2Z (Tri. Bang! ahd

Sarjoo Sahakari Chini Mills Limited - 2OOg (248) ELT SS9 (Tri.

Delhi|. The same ratio of judgments has been followed in the Order

IVo. a/rZS+],-1^2g4gl2}t7 dated O}-LO-?IOL7 in the case of
appellants and others.

11. In view of the above settled position of law, the question is

what is exact quantum of inputs which have been used for repairing

and maintenance of machinery and the quantity which have not been

used for repairing arrd maintenance of machinery. I find from the

impugned orders that there is no factual report thereof. I also find

ttrat appellant vide their letter dated 20.01.2018 have requested that

a joint verification be carried out to ascertain the facts in this regard.

L2. Therefore, to meet the ends of justice, the exact report

with respect to the quantum of goods used in repairing of machines

and used in civil structure work is not available so as to enable me to

dispense justice, therefore, in light of the decision in the case of Singh

Alloys (P) Limited - 2OI,2 (2841 ELT 97 lTti. Delt the case needs to

be remalded back to Lower Adjudicating Authority to carry out joint

verification with the appellants and based on the outcome thereof the

matter would be adjudicated, after observing the principles of natural

justice.

13. I also rely upon the case law of Honda Seil Power

Products Limited - 2013 PAT ELT 353 (Tri. Dell wherein a similar

view has been paraphrased as regard inherent power of the appellate

authority to remit back the matters under the provisions of Section

35A(3) of the Central Excise Act, 1944. Further, Honb1e High Court of

Gujarat in Tax Appeal No: 276 of 2074, in the case of Associated

Hotels Llmited has held that even after amendment in Section 35A(3)

ibid alter 10.05.2011, Commissioner of Central Excise would retain

the powers of remand.
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14, Accordingly, appeals disposed by way of remand with a

direction to carry out joint verilication regarding the use of thd goods

in the factory and thereafter the matter would be adjudicated afresh

after following principles of natural justice.

F. N. v.2/tglGDM|2Or7
Place: Rajkot.

Dated: 31.01.2018
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