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Passed by Bhri Lalit Prasad, Commissioner, Central Goods and Service Tax & Central
Excizse, Rajkot

Hﬁﬂﬂﬂﬁﬂ'?ﬂ?ﬂth-ﬂ#ﬂ.!} (C.81) AWE th.te 3ot & Ty o @F ¥ifwE amdw @
oaf3ere-rE A, Re rett ety & FegEon &, & ofed e, e | ST TR 09 far
W 39 7k, Teee # e s e @ o on, Bl 3eae aew iRl ey
AT 3 & Hoda g oo anfiet & et & ey ofte & F 2w @ ol witerh & v
¥ e R o b

In pursuance to Board's Notification No, 26/2017-C.Ex.(NT| dated 17,10.217 read
with Board's Order Nao. 05/2017-5T dated 16.11.2017, Shn Lalit Prasad, Commissioner,
Central Goods and Service Tax & Central Excise, Rajkot has been appointed as Appellate
Authorty for the purpose of passing orders in reapect of appeals filed under Section 35 al
Central Excise Act, 1944 and Secton 85 of the Finance Act, 1994,

H HIE EE I AR | FEI 3G AEE WA, UARE | R
| e EEnl FYAE HEA A }&%‘: /

Arising out of above mentioned OI0 issued by Additional/Joint/Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar { Gandhidham

sdrawaT & oftardl & A% 09 AT /Name & Address of the Appellants & Respondent |

M/s Sanghi Industries Limited, Cement Division (Grinding Unit), Sanghipuram,
Motiber, Taluka : Abdasa, Kuteheh
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&n?h!:miﬁlunr:v?r%;?l by this Order-in-Appeal may file an appeal to the appropriate authority
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.I"np[fcal to Customs, Excier & Service Tax Appellate Tribunal under Section 358 of CEA, 1944
{ Under Section B6 of the Finance Act, 1994 an appeal lies tog-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Blnck No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.
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To the West regional bench of EuﬁmmahE:cise & Bervice Tax Appellate Tribunal i{:ESTATp at,

20d Floor, Bhaumali Bhawan, A dabad-380016 1 f :
ipe A m“__h:] e nmr sarwa Ahmeda in case of appeals olher than as
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Application made for g{tml ol ut h accompanied by a fee of Rs, 500
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The | under sub section (1) of Section 86 of the Finance Act IQEH to the Appellate
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Seﬂ'i::t ax Rules, 1994, and Shall be a:r.:n d:d p}r of the c-rdcr ap mﬂt
of which shah be certified copy) and an::-m niewc? a ﬁeﬂs uf E

s ‘Ec‘iu‘u [ “'w““m““‘ fﬂﬁﬁﬁhﬁﬁ:ﬁﬁﬂ““‘““‘“ R mist & pena s nf.?f'e

than five E!.Lt not exceeding Bs. Fifty Lakhs, Rs. 10,000/- where the al}:quum BETVICE

msué“h’ﬁﬁ‘fmﬂ :|r|. le&ﬁf}""” ’mqa;m“.m:? of The hench BF Aémnated Bablie

Sector k of the place where the Tnbunal is situated. / Application made for
grant of stay shall hr accompanied by a Fr_'u: ﬂl' Rs.500/ -, R

W faes wfifrms, 1094 &1 omr 86 1 Inemmd (2) @ (28) & IedE oz & o e, daee
Tmandh, 1994, & Braw 9(2) vg 9(2A) & 3 FifE wox 877 & €1 o ol oo sk o )
WG, ﬁﬂmmmm:m M IUE FE AW o sl fy ot
mﬁ:mﬂ#ﬁﬁmﬂﬁmw;mm@mmmmm
Frnrd FeE AE e, F AT TR F W T S R A T e &
ufer 8 @ & dewa w5 el g
The appeal under sub section (2} and [2A) of the section 86 the Finance Act 1994, shall be
filed in For 3T.7 as prescribed under Bule '}éﬂj & 9{2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner,
Central Excise (Appeals] [one of which shall be a certified copy] and copy of the order pa;nd

the Commissioner authorizing the Assistant Commissioner or Deputy Commuissioner of

niral Excise/ Service Tax (o file the appeal before the Appellate Tribunal.

) g o, F0 TR OFE oF dEE ndei ot (SR § ofy e & s A e
I oFF AR 1944 Fr umn 35UF F NeEw, S & iy wfofaae, 1004 &Y anr 83 ¥
Hﬂﬁ#ﬂ'ﬁﬂ'ﬂ#iﬁﬁrﬁlﬂr'ﬂﬁt o s & ufn wiem oftse & wfe F1 50 37

mnmaﬁmwﬁma:m%}mww faarfem &, wﬁwmhaﬂ;ﬂm
faagr T, Iﬂﬁﬁiﬂﬂm#mmﬁﬂlﬂ‘ WET &
iﬂ’mw# il il
mﬁmqﬁﬁwmmmmmﬂmﬁrﬁmﬂmﬁmt
i) o 11 & & e TR
i} #=de Far 7 @ 98 o o
lii) AT FA PaEEd & FUA 6 % N 2w A
- @y P =W uRy & wawe faeie (6. 2) i 2014 & e A o Rl e |
wiiterdt & woey Frovmeha w5l vd arde = ARp A e
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal inst this order shall lie before the Tribunal nn pﬂ}'mmt of 10% of the dut;n,r

demanded where duty or duty and penality are in dispute, or pe , where penalty alone is i
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Under Central Excige and Service Tax, "Du Dl:manl:lcd" shall include :
i) amount determined under Section 11
i) amount of erroneous Cenvat Credit taken;
111 amount payahle under Rule & of the Cenvat Credit Rules
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Application  Urut, Minisiry of Finance, menf of Revenue, 4ih Floor, Jeevan p
Building, Parl H:;,-nt Street, New D:IIEI.H‘G I, under Section EEEW ?l' the CEA 1944 1
respect of the o wing case, governed by first proviso to sub-section (1) of Section-358 tbd:
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In case of any loss of s, where the loss occurs in transit from a factory to a warchouse or
to another factory or [rom one warehouse to another during the course of processing of the
poods in a warehouse or in storage whe in a fetory or in 8 warehou se
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In ease of rebate of duty of excise on goods exported to any country or termitory outside [ndia
of on u:iaaltlj:; materﬁaﬁ used in the manufacture of Lh:}lgu-uﬁn which aﬁmgirmrttd fo any
country or territory outside India.
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In case of grods exported outside India export to Nepal or Bhutan, without payment of duty
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Credit of anv duty allowed Titbe utilized towards pﬁrmem of excise duty on final products
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The abave anp]_ir,atmn shall be made in dup]d_ic.ptu;- in Form No. EA-8 as specified under Rule, 9
of Cﬂﬁ'g'l LXCISE t.lu.p!:-:u]q] Rules, 2001 within 3 months from the date on which the arder
Order-
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SO be a nst 15 communicated and shall be accompanied by two mé”ﬁ’ each
of the QIO and n-Appeal, }t should also e n:mmgmn;md h; a copy of TR-6 Challan
evidencing payment of prescribed {ee as prescribed under Section 353-EE of TEA, 1944, under

Major Head of Aceount.
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aforesaid manner, not withstanding the fact that the one nppcﬂ to the Appellant Tribunal or
the one a h:—a‘unnfwl e Central t. As the case may be, is filled to avoid scriptona work if
excistng Rs. 1 lakh fee of Ra, 1080/ - for each.
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One copy of application or 0.1.0. as the case may be, and the r of the adjudicatin
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the Court Fee Act, 1975, as amended.
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Attention :ﬂ also invited to the rules cnﬂng these and other relate gmm:ra contained in the
Customs, Excise and Service Appellate iinal (Procedure} Hules, 1952,



Appeal No: 67 /GDM/ 2016 to 69/GDM /2016
Appellant: M/s. Sanghi Industries Limited. Grinding Unit.
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Being aggrieved with the following tabulated Order-in-
Original (hereinafter referred to as “the impugned order”) passed by
the Assistant Commissioner of Central Excise, Bhuj (Kutch)
(hereinafter referred to as “the Lower Adjudicating Authority™),
M/s. Sanghi Industries Limited, Cement Division (Grinding Unit),
Sanghipuram, Motiber, Taluka: Abdasa, Dist: Kutch (hereinafter
referred to as “the appellants”) have filed following appeals:

Order-in- Original Period CENVAT Penalty Appeal Number
Number Dated froem o credit imposed
disallowed

10/DC/2016 | 28.09.16 | 6/2009 | 12/3009 1,57, 830/- | 1,57.830/- | 67/GDM/2016

11/DC/2016 | 28.09.16 | 472010 | 6/2010 1,71, 7407- | 171,740/ | 68/GDM/3016

12/DC/2016 | 28.09.16 | 7/2010 | 9/3010 | 4,15311/-| 4,15,311/- | 69/GDM/2016

2.1 The facts are that during the scrutiny of ER-1 returns of
the appellant for the period from June, 2009 to December, 2009, it
was noticed by the Jurisdictional Superintendent of Central Excise
that the appellant had availed CENVAT credit as inputs in full in
respect of following capital goods received by them:

SNo. | Month Description of item | CENVAT Credit Availed
BED |EC |[SHE | Total |
1 | June - 09 | M.S. Plate 5 mm 7972 | 159 a0 8211
2 | June-09 | M.S. Flata 50 X 12 mm 1544 39 19| 2002
3 July - 09 | M8, Pipe 40 mm 1 3512 70| 35| 3617
4 July -09 | M.S. Pipe 150 mm 10043 | 201 100[ 10344
5 July-09 | M.E. Pipe 300 mm 2150 | 43| 22| 2215
6 July =09 | M. 8. Pipe 150 mm 11940 | 239 | 120 12299
7 Sept- 08 | M.S. Plate 16mm 17784 | 356 179 18319
8 Sept— 00 | M.S, Plate 8Bmm 950 | 19| 10 979
[ Sept - 09 | M.5. Angle 65X65X6 5179 | 104 52 | 5335
10 |Nov—09 | Chain Pitch - 250 mm 0680 | 104 o7 | 9980
11 |[Nov-09 | Steel Plate 5 mm BIDGE7 | 1641 | B21 | 845290
'E}GTAL- 153230 | 3065 | 1535 | 157830

Since, majority of the items being used were for the purpose of
civil construction and repairs thereof and hence the same appeared to
be not falling under the definition of “input® or “capital goods® given
under Rule 2 of the CENVAT Credit Rules, 2004.

2.2 The above observations culminated into issuance of Show
Cause Notice No. 32/2010 dated 17.06.2010 to the appellant,
wherein it was proposed to deny the CENVAT credit and recover the

==



Appeal No: 67/GDM/2016 to 63/ GDM, 2016
Appellant: M/s. Sanghi Industries Limited, Grinding Unit.

4

same along with interest. Further, it was also proposed to impose
penalty under Rule 15 of the CENVAT Credit Rules, 2004,

3. Like wise, during the scrutiny of ER-1 returns of the
appellant for the period from April, 2010 to June, 2010, it was
noticed by the Jurisdictional Superintendent of Central Excise that
the appellant had availed CENVAT credit as inputs in full in respect of
following capital goods received by them:

Sr. . . CENVAT credit availed
Month Description of item
No = Hpaan BED EC SHE Total
1 April-10 | M.S, Plate 5 mm T971.70 15, 44 T3.72 -E-Ell]-ﬁﬁ_
2 April-10 | Pipe M.S. B-class 40 3519.78 T0.41 | 35.20 J625.39
mim
3 | April-10 | Pipe M.S. B-class 2150.33 43.01 | 21.50 2214 84
300 mm
i April-10 Pipe M.5. B-cless 21983.06 43023 | 219.84 22642.13
| 150 mm
| & April-10 | M.5. Pipe 250 NB C- 140809 ARG 299.81 | 149.90 15439 .6
| class
_-Eu April-10 | M.S. Plate 16 mm 17T83.50 35547 | 178.32 1353-1?.29
7 | April-10 | M.S. Plate 8 mm 95040 | 1901 | 051 978.92 |
] April-10 | M.5. Angle G5XE5XA 5178.50 10:3,50 5200 5334
9 April-10 | Lioyds Steel Plate 5 82067.04 | 1641.35 | 820.67 B84529.06
mm
10 | Apnl-10 | M3, Flats 50X]12 10143.42 20289 | 101.44 10447 .75
TTm
11 May-10 | NIL 4] 4] 0 1]
12 | Juns-10 | NIL 1] 1] 0 1]
L0 | P ——— 166737.62 | 333412 | 1668.1 | 171739.84

Since, majority of the items being used were for the purpose of
civil construction and repairs thereof and hence the same appeared to
be not falling under the definition of “input” or *capital goods® given
under Rule 2 of the CENVAT Credit Rules, 2004, Therefore, Show
Cause Notice No. 97/2010-2011 dated 06.04.2011 was issued to
the appellant, wherein it was proposed to deny the CENVAT credit
and recover the same along with interest. Further, it was also
proposed to impose penalty under Rule 15 of the CENVAT Credit
Rules, 2004,

4. Further wise, during the scrutiny of ER-1 returns of the
appellant for the period from July, 2010 to September, 2010, it was
noticed by the Jurisdictional Superintendent of Central Excise that
the Appellant had availed CENVAT credit as inputs in full in respect of
following capital goods received by them:

=



Appeal No: 67 /GDM /2016 to 69 /GDM/ 2016
Appellant: M /s, Sanghi Industries Limited. Grinding Unit.
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8r. | Month Description if item CENVAT Credit availed
BED EC SHE Total
1 | Jul-10 G.1. Strips 3885.5 77.5 39 4002
2 | Jul-10 G.l. Stnps 619 12.5 G 637.5
3 | Aug-10 | M.S. Flats 50*12 mm 1343.5 | 27 13.5 138
4 [Aupg-10 | M.S.Beam 250 mm 5644 | 113 56.5 581.5
5 | Aug-10 | M.S Beam 350 mm 23195.5 454 232 | 23891.5
6 | Aug-10 | M.S. Angle 25°25*5 250.5 5 2.5 258
7 | Aug-10 | M.S. Beam 300 mm 4100.5 82 41 | 4223.5
8 Aug-10 M.E. Chequered Plate § mm 1BOT.5 36 18.5 1862
9 | Aug-10 | M.8. Channel 100*50 mm 1882.5 37.5 19 1939
10 | Aug-10 | M.5, Beam 150 mm d785.5 75.5 38 38549
11 | Aug-10 | M.S. Channel 75 mm 1328.5 26.5 13.5 | 1368.5
12 | Aug-10 | M.S. Channel 150 mm 14728 | 2945 | 1475 15170
13 | Aug-10 [ 200 NB Pipe 5930.5 118.5 66.5| 61155
14 | Aug-10 | 200 NB M.5. Pi : 1047 20.5 10.5 1078
15 | Aug-10 | Pipe M5 ERW, 5" IS, 3580, 2385.5 48 24 | 24575
SCH
16 | Aug-10 | M.5. Plate 8 mm 14807 296 148 15251
17 | Aug-10 | Pipe MS ERW, 500 NB, 95T 5382.5 187.5 893.5 | 9663.5
18 | Aug-10 | Pipe MS ERW, 350 NB, 9.5 T 945 19 8.5 8973.5
19 | Aug-10 | M.S. Pipe 10" NB__ 23668 | 4735 | 236.5| 24378
20 | Aug-10 | M.S. Pipe 1.5" NB 4189.5 84 42 | 43155
21 | Aug-10_ | Pipe MS ERW, 400 NB, 9.5 T 31121.5| 6225 311 | 32055
22 | Aug-10 | Pipe MSERW, 500 NB, 95T 30545 611 | 305.5(31461.5
23 | Aug-10 | Pipe M8 ERW, 500 NB, 95T 24817.5 | 496.5 248 | 25562
24 | Aug-10 | Pipe M8 ERW, 450 NB, 95T 33355 _ 667 | 333.5 | 343555
(25 | Aug-10 | M.5. Angle 75*75*6 mm 16230 325 | 162.5 | 16717.5
26 Aug-10 | Pipe MS ERW, 350 NB, 9.5 T 26203 524 262 | 26989
27 | Aug-10 | M.5. Angle 65656 mm 3332 &6 33 3431
28 | Aug-10 | Pipe MS ERW, 500 NB, 9.5 T 29258 585 | 2925 | 301355
20 | Aug-10 | M.5. Plate 12 mm 19687 393.5 197 | 20277.5
30 | Aug-10 | M.5. Flats 100*6 mm 705 14 7 T26
31 | Aug-10 | M.S. Flate 12 mm 14223.5 | 2845 142 | 14650
32 | Aug-10 | M.S. Plate 16 mm 31496 630 315 | 32441
33 | Aug-10 | M.S. Flats 50°6 mm 899.5 18 E) 926.5
34 | Aug-10 | M.S. Flats 150°12 mm 2209 44 22 2275
35 | Aug-10 | M.S. Beam 125 mm 4251 85 42.5 | 4378.5
36 | Sep-10 | Pipe M.5. C-Class 300 mm Q950 199 90.5 | 10248.5
A 403208.5 BOG3 | 4039.5 | 415311

Since, majority of the items being used were for the

purpose of civil construction and repairs thereof and hence the same
appeared to be not falling under the definition of “input” or *capital
goods” given under Rule 2 of the CENVAT Credit Rules, 2004.
Show Cause Notice No. 04/2011-2012 dated
25.07.2011 was issued to the appellant, wherein it was proposed to

Therefore,

deny the CENVAT credit and recover the same along with interest.
Further, it was also proposed to impose penalty under Rule 15 of the
CENVAT Credit Rules, 2004,

5. The Show Cause Notices No. (i) 32/2010 dated
17.06.2010, (i) 97/2010-2011 dated 06.04.2011 & (iii) 04,/2011-2012
dated 25.07.2011, were adjudicated by the Lower Adjudicating
Authority vide above impugned orders respectively, However, in the

&
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Appeal No: 67/GDM /2016 to 69/ GDM /2016
Appellant: M/s. Sanghi Industries Limited, Grinding Unit.
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case of (i) Show Cause Notice No. 32/2010 dated 17.06.2010 & Show
Cause Notice No. 97/2010-2011 dated 06.04.2011, it has been noted
that physical verification was carried out by the Jurisdictional
Superintendent of Central Excise. However, no such verification by
the Jurisdictional Superintendent of Central Excise was carried out in
the case of Show Cause Notice No. 04/2011-2012 dated 25.07.2011.
Thus, Lower Adjudicating Authority concluded that since the goods
have been used for repair, maintenance, fabrication and replacement
purpose to optimize the life of said equipments of the machines which
are embedded to earth therefore they are used for repair and
fabrication of “capital goods” and thus they are neither inputs as raw
maternials for manufacture of final product nor qualify as inputs for
manufacture of capital goods, Accordingly, vide his impugned orders
the Lower Adjudicating Authority has confirmed the demand of
CENVAT credits along with interest and have also impose penalty
equal to CENVAT credit.

6. Being aggrieved with the impugned orders, the appellant
have filed present appeals on the common grounds that

(i} they had  utilized the said items like the MS
Beams/Plates/Angles/Channels/Chequered Plate/MS Flat etc
in the works for repair and fabrication of machineries to
optimize the life of the said equipment and hence fall under the
definition of input of capital goods which are further used in the

manufacturing process;

(it} as per the definition of "inputs” given under Rule 2(k) of the
CENVAT Credit Rules, 2004, used in construction of the
foundation of structures which is required for effective
functioning of capital goods used for manufacturing also falls

within the definition of “inputs”;

(iii}f in terms of the CENVAT Credit Rules, 2004, capital poods
includes components, spares and accessories of the goods and
the only condition to extend the credit is that the same is
required to be used in the factory of the manufacturer and this
fact is not denied by the department but only alleges that 1tems

L
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Appeal No: 67 /GDM /2016 to 69 /GDM /2016
Appellant: M/s. Sanghi Industries Limited. Grinding Unit.

7

used for repair of capital goods does not falls under the
definition of capital goods;

department’s allegation that the items are generally used for
civil construction work cannot be upheld in the absence of
adducing evidence in order to deny substantial benefit of
CENVAT credit under the CENVAT Credit Rules, 2004;

their plant has innumerable machinery which requires
periodical maintenance in order to maximize the life of the
machinery and to use it at optimum efficiency for the
production of excisable goods and therefore items which are
used for the structural foundation of machineries are eligible
input for the CENVAT credit and the allegation of the
department that the said items are generally used for civil
construction work cannot be made applicable uniformly in all

CASCS;

that the contention of the department that the items are neither
input nor capital goods itsell proves that the department is not
sure how to treat the said items under the CENVAT credit
scheme and, whether the items are input or capital goods, the
department i1s bent upon denying the credit, on the assumption
that the said items are generally used for civil work. Thus, the
notice issued on assumption/presumption cannot be sustained

and the notice requires to be vacated on this ground alone;

that above items are inputs for capital goods used for
construction of foundation of the machineries which is required
for effective functioning, without which the machines cannot
function properly and therefore they became part of the
machinery itself once used in the cement producing machinery
since the definition of capital poods specifically includes
components, and accessories thercof vide S1. No.(iii) of Rule 2 of
Cenvat Credit Rules, 2004 and only condition imposed to be
cligible for the credit of duty paid on the said items is that the
same are used in the factory of the manufacturer. Therefore, the
said structure becomes part of the respective machinery which

is further used for manufacture of excisable goods;
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(vili) the appellant submitted that in Chapter 5 - CENVAT Credit in

[1x}

(x)

(i)

C.B.E.C 's Excise manual of supplementary instructions 2005,
it is clarified that the components, spares and accessories may
fall under any chapter but they should be component spares or
accessories of capital goods, In view of the said clarification the
aforesaid items such as TMT bars/ CTD bars which falls under
chapter 72 and are used as component and spares af capital
goods for its smooth working cannot be held not eligible for the
CENVAT and place reliance on the case law of Ispat Industries
Ltd - 2006 (195) ELT 164 (Tri), Hindustan Zinc Ltd - 2007
(214) E.L.T. 510 (Raj), Bhushan Steel & Strips Ltd - 2008
(223) ELT 517 (Tri. - Mumbai, Rashtriya Ispat Nigam Ltd -
2011 (267) ELT 311 (AP), CCE vs APP Mills Ltd - 2011 -
TIOL-1378-CESTAT-BANG

that in an identical matter in the show cause notice bearing No,
V.25/4-23/5anghi/06 dated 19.7.2006 was issued to their
group company M/s. Sanghi Industries Ltd, covering similar
items for the period Oct. 2005 to March 2006 issued on identical
ground has been set aside by the Hon'ble Commissioner
(Appeal) Rajkot vide OIA.No.202/2008/ COMMRI(A)/RAJ dated
14.7.2008 and the same was accepted by the department;

that the explanation 2 to the Rule (k) of the Cenvat Credit
Rules, 2004, was inserted by No. 16/2009 - CX (NT), dated 7-7-
2009, and was effective only from 7-7-2009 however they have
taken credit on the said items in the month of July to
September-2009, when this explanation was not there and this
explanation is not given retrospective effect, and therefore, the

same will not apply for the period prior to 7-7-2009;

that the decision of the Larger Bench in the case of Vandana
Global Ltd. is per incuriam and not reliable as inasmuch as the
decision taken by the Tribunal is contrary to the intention of the
legislature and well settled legal position in this regard. The
Larger Bench of the Hon'ble Tribunal in the case of Vandana
(ilobal is ex-facie erroneous and contrary to facts on record as
evident from the order of the Tribunal and the clanfication
issued by the Board and placed reliance on the case law of

=,



Appeal No: 67 /GDM/2016 to 69/GDM /2016
Appellant: M/s. Sanghi Industries Limited. Grinding Unit.

9

Grasim Cement reported - 2008 (223) ELT 583 (Raj),
Pioneer Agro Extracts Ltd. - 2008 ({230) ELT 597 (P&H) ,
Hindustan Zinc Ltd - 2007 (214) ELT 510 (Raj); Ispat
Industries Ltd- 2006 (195) ELT 164 (T), India Cements Ltd -
- 2011-TIOL-558-HC-MAD-CX

7. The Central Board of Excise and Customs vide
Notfication No. 26/2017-Central Excise (N.T.) dated 17.10.2017 read
with Order No. 05/2017-Service Tax dated 16.11.2017, has appointed
undersigned as appellate authority, under Section 35 of the Central
Excise Act, 1944, for the purpose of passing orders in these appeals.

8. Accordingly, a personal hearing in the matter was held on
17-01-2018. Shri R. Subramanya, Advocate of M/s, Subramanya Law
Company, Ahmedabad appeared on behalf of the appellants for
personal hearing and reiterated the written submissions made by
them in appeal memorandum. Further, he submitted the copies of (i)
Order No, A/12083-12085/2017 dated 28-08-2017, (11} Order Nao.
A/ 12041-12949 /2017 dated 09-10-2017 and (iii) Order No. A/ 12086-
12088/2017 dated 28-08-2017 passed by Tribunal in their own case.

Discussion and findings:
o I have carefully gone through the entire case records and

the submission made by the Ld. Advocate during the personal
hearing. I find that appellant have debited (i) Rs. 11,837 /- vide Entry
dated 19.10.2016, (i) Rs, 31,148/- vide Entry dated 19.10.2016 and
() Rs. 12,881/- vide Entry dated 19.10.2016 for Appeal No:
67 /GDM /2016, 68/GDM/2016 and 63/GDM /2017 respectively being
7.3 % of the demand of CENVAT confirmed vide impugned orders.
Thus, I find that there is substantial compliance to Section 35F of the
Central Excise Act, 1944, Accordingly, I proceed to decide these 3
appeals.

10. I find that issue to be decided is to determine the exact
use of the goods on which CENVAT has been availed by the Noticee. |
find that in the identical case of the appellant’s another unit the
Tribunal vide its Order No: A/12083-12085/2017 dated 28-08-
2017 and Order No: A/12086-12088/2017 dated 28.08.2017 have

s '2

-

il
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clearly held that CENVAT credit on MS Angles, MS Plates, MS Pipes,
etc. used in repair and maintenance of capital goods installed in
factory is admissible in view of the decision in the case of Kisan
Sahkari Chini Mills Limited - 2013 (292) ELT 394 (Tri. Del),
Jindal Stainless Limited - 2016 (343) ELT 527 (Tri. Bang) and
Sarjoo Sahakari Chini Mills Limited - 2009 (248) ELT 559 (Tri.
Delhi). The same ratio of judgments has been followed in the Order
No. A/12941-12949/2017 dated 09-10-2017 in the case of
appellants and others.

11. In view of the above settled position of law, the question is
what is exact quantum of inputs which have been used for repairing
and maintenance of machinery and the quantity which have not been
used for repairing and maintenance of machinery. | find from the
impugned orders that there is no factual report thereof, | also find
that appellant vide their letter dated 20.01.2018 have requested that

a joint verification be carried out to ascertain the facts in this regard.

12, Therefore, to meet the ends of justice, the exact report
with respect to the quantum of goods used in repairing of machines
and used in civil structure work is not available so as to enable me to
dispense justice, therefore, in light of the decision in the case of Singh
Alloys (P) Limited - 2012 (284) ELT 97 (Tri. Del) the case neceds to
be remanded back to Lower Adjudicating Authority to carry out joint
verification with the appellants and based on the outcome thereof the
matter would be adjudicated, after observing the principles of natural

justice.

13. | also rely upon the case law of Honda Seil Power
Products Limited - 2013 (287) ELT 353 (Tri. Del) wherein a similar
view has been paraphrased as regard inherent power of the appellate
authority to remit back the matters under the provisions of Section
35A(3) of the Central Excise Act, 1944, Further, Hon'ble High Court of
Gujarat in Tax Appeal No: 276 of 2014, in the case of Associated
Hotels Limited has held that even after amendment in Section 35A(3)
thid after 10.05.2011, Commissioner of Central Excise would retain

the powers of remand.

==
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14, Accordingly, appeals disposed by way ol remand with a
direction to carry out joint verification regarding the use of the gndds
in the factory and thereafter the matter would be adjudicated afresh

after following principles of natural justice.

F. N. V.2/18/GDM/2017 ; W/

Place: Rajkot, (LALIT PRASAD)

Dated: 31.01.2018 COMMISSIONER, CGST & CEX, RAJKOT/
COMMISSIONER (APPEALS-III),
CGST & CEX, RAJKOT

By Speed Post

To, ST AL,
M/s. Sanghi Industries Limited, |'fr
Cement Division |(Grinding Unit), Pl
Sanghipuram, e "L‘l,1
Motber, i
Taluka: Abdasa,

Dist: Kutch — 370 635

Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad
Zone, Ahmedabad.

2 The Commissioner, GST & Central Excise, Kutch.

3] The Commissioner, GST & Central Excise, Rajkot.

4] The Assistant Commissioner, GST & Central Excise,
Division: Bhuj.

_xJEi‘r Appeal File No: V.2/69/GDM/2016
5]] Appeal File No: V.2/70/GDM/2016
7 Guard File.



