sHTEA () W e e T # e SN S e
/0 THE COMMISSIONER (APPEALS), CENTRAL GST & EXCISE,
giady a=, @t v & ®aF 1 2™ Floor, GST Bhavan,

W ®1 for 8, Race Course Ring Road,

TSI | Rajhot - 360 0601

Tele Fay Mo, 0281 - J4TT9522441142

e : W
& Wi | TEE wE 4 . A R H farerra |
Appeal [ File Mo, e ;.;cl I Date
V2/51/GDM/2017" R W 11/DC/17 21.03.2017

W AT HEY FWE (Order-In-Appeal No |

KCH-EXCUS-000-APP-155-2017-18

m m.r EFH ¥ arh' mﬂ # m .'l
Date of Order; 23.01.2018 [iate of iszue: 30.01.2018

Fassed by Shri Lalit Prasad, Commissioner, Central Goods and Service Tax & Central
Excise, Rajkot

HiEEaAT Wen JE.'uclu-!;‘ﬁ_l (e &) fEomE tateotn & AT Of & AR wPw B
ogf3et-TH A, FE terr ety & WO A, N I W, aE | BT aR ve A &9
N I ok, vk & R diTaE ey B U e, FET IR AR AHOREE o @
UNT 39 & a2 & 7 wdE & g A Ay ofte e & st @ she wrifterl & F
A Togeer fean o @

In pursuance to Board's Notification No, 26/ 20017-C.Ex, (NT) dated 17, 10.217 read
withh Board's Order No: 0572017-3T dated 16.11.2017. Shn Laht Prasad, Commissiomner,
Central Goods and Service Tax & Central Excise, Rajkot has been appointed as Appellate
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of
Central Excise Act, 1944 and Secton B3 of the Finance Act, 1004
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Arising out of above mentioned OO  issued v  Additional /Joint / Deputy/ Assistant
Commissioner, Central Excise | Service Tax, Rajkot | Jamnagar | Gandhidham

| Ffiwadt & STEET F1 AW TF 9 (Name & Address of the Appellants & Respondent
M/s Kachchh Steel P. Ltd., At : Gunau, Ta : Lakhapat, Via : Nalia Dist : Kutch-370655
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ﬁ:ﬁh‘:ﬁ:ﬁ&?ﬁ&rﬂfd by this Order-in-Appeal may file an appeal 1o the appropriate authority
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Ap to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944
{ Under Section 86 of the Finance Act. 1993 an appeal lies to:-
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Thl:' special I:u:1'|.rl1 of Customs, Excise & Serviee Tax Appellate Tribunal of West Block Na, 2,
R.K. Puram, New Delhi in all matters relating to classification and valustion
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I'o the West regional bench of Customs, Excise & Service Tax Appellate Tribunal 1::1—'_5’[‘,&;‘]‘] i

20t Floor, Bhatumali Bhawan, Asarwa Ahmedabad-38001 i
mentioned 1n para- 1ia) ahove Gt 0016 in Case of appeals other than as
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Th al to the Appeliate Tnbunal shall be filed 3 il EA-3
e I P e T TR Sy DX hcrompaniod
inst one which @ least should be accompanmied by a fee of Rs. 1,000/- Rs UG/ -,
10,000/ - where amount of duty demand / inferest na!tm‘éml’u d is upto 3 Lac., 5 Lac to
50 Lac and above 50 Lac respecfively in the form of crossed bank draft in fayour of Asat.
Registrar of branch of any nominated public sector bank of the pﬁu‘l]lt'_ the bench of any
nominated public sector bank of the Fhw where the bench af the 'rf:urmli 18 situated.
Application made for grant of stay shall be accompamied by a fee of Rs, 500/ -
mﬁrﬁmﬂﬂﬁwﬂ#w . A ¥TNETE, 1994 &7 o 86(1) & AT HaE
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The appeal under qu.:H section [1) of Section B6 of the Finance Act, 1994, to the Appellate

ribunal Shall be filed m gquadruplicate in Form 5.T.5 as prescobed under Rule S(1) of the

rvice Tax Rules, 19594, and Shall be acrompanied by a copy of the order appealed irat
{one of which shall be certified copy) and  should be accompanted by ?p',;”?_’i 5. 1 /
where the amount of service tax & interest demanded gt'rLﬁ tv levied of Bs. 3 Lakbhs or less,
Re 5000/ - where the amount of service tax & interest demanded & penalty levied 18 more
than five lakhs but not exceeding Rs_ Fifty Lakhs, Rs 10,000 /- where the amount of service

tax & interest demanded & penalty levied 18 more than fifty Lakhs rupees, in the form of

crossed_bank draft m favour of the Assistant Registrar of the bench of nominated Fubhc
Sector Bank of the place where the bench of Tribunal 15 situated. [ Application made for
grant of stay shall be accompanied by a fee of Ka.500/ -
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Browamn, 1904, & Trow 9(2) va 924 & apd fufe guw 577 & & @ w07 3Ee A
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The appeal under sub section (2) and [2A) of the section 86 the Finance Act 1994, shall be
filted in For ST.7 as prescribed under Rule 9 [2) & 9(2A) of the Service Tax Rules, 1994 and
ghall be accompanied by a copy of order of Commissioner Central Excise or Commissioner,
Central Excise (Appeals] jone of which shall be a certified copy) and copy of the order passed
tw the Commissioner asutherizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal,
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For an appeal 10 be filed before the CESTAT, under Section 35F of the Central Excise Act,
1044 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994
an appeal against this order shall lie before the Tribunal on pasment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provuled the amount of pre-deposit payable would be sulsject 1o a ceiling of Rs 10
Crores,
Under Centeal Excise and Service Tax, “Buty Demanded” shall include
1) amount determined under Section 11 D,
i1} amount of erronecus Cenvat Credit taken; _
hi.t} amotnt payable under Rule © of the Cenval Credit Riules
rovided further that the provisions of this Section shall not apply to the stay
application and appeals 1}3 nding before any appellate authorty pror (o the commencement of
the Finance {MNo EFA-: £, 2004



)

[l

(il

i}

fiv)

(vl

[vij

i

(E}

¥

WA WEE FraEa

Revision t t of India:
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A revision H.El.rl!f:ﬂilt!n lies o the Under Secretary, to the Govemmeni of India, Revision
pfnl atjon. Unit, Ministry of Finance, Departmefit of Revenue, 4th Floor, Jeevan Deep
uilding. Parhament Street, New Dethi-110001, under Section I5EE of the CE I.?-'-H in

reapec] of the followine cass poverned by first proviss to sub-section [ 1) of Section- 358 1bdd:
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In case of 3}15' logs of &, where the loss occurs in transit from s factory o a warghouse or
to another (actory or Irom one warehouse to another durmg the course of processing of the
& in a warchouse or in storae whether in a factory of in & warehogse
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In case of rebate of duty of excise on goods exparted 10 any country or territory outside India
of on excisable matenial used in the manufaciure of the goods which are exported to any
country or termtory oulsele India

ofe Irwe OFE W I T R A & e, Awe 1 ar W R o b
In case of goods exported outside India export to Nepal or Bhutan, withoui pavment of duty,
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Credit of any duty allowed 10 be utilized towards pavment of excise duty on final products

under the p'n:winﬁnﬁ of Lﬂ-}s i::t or the Huﬁs madrpm:rt under such lJn!F:*.r is passed by the

ch:m:lingtaalunﬂ (Appeads) on or after, the date appointed under Sec. 102 of the Finance [No.2|
L. .
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i peati hall e i duplicate in Form No, EA-8 px specified under Rule, O
I{h "f:fimm] 1 1‘31.‘;".? :IRE - qu Rqﬁi. Etlil?ﬂ ‘i!-rl'-':tlﬁinnfﬂ nu1hn fl:'um rhq:I ::lmrnn which the order

sought to be appeal Rinst 15 communicated an all be accompanied by two copies each
of the Q10 METJE :rﬂﬁ-hpﬁt&l. [t should alsg be accom an;m:l'r%i -ghﬁal.la
evidencing payment of prescribed fee as prescribed under Section 35

Major Head of Account.
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The revision apphication shall be uc‘cﬂm mied by 4 fee of KHa 200/ where the amount
ﬁwnlmian Rupees One Lac or less and Ks, 1000 - whete the amount involved is more than
upees Line -
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covers varous numbers of order- in Orignal, fee for each 010, should be paid tn the
aforesaid manner, not withstandimg the et that the one appeal to the Appellant Tribunal or
the one apphcation o the Central Giowt, As the case may be, is filled to avoid senptona work if
excizing Bs. 1 lakh lee of Rs. 100/ - for each.
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OUne copy of application ar 010, ad the case may be, hﬂl;!.: he order of the a:jjud:’mtin$
authorty shall ra court fee stamp of Rs. 6.50 as presen unier Schedule-1 m terms o
the Court Fee Act 1975, as amended
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Attention is also invited to the rules cove thess and aother related matters contained in the
Customs, éx-l:‘iﬂ-t anl:rl Service Appellate Trlla ::lllmmrluml Bules, 1952
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Appeal No: 51,/GDM,/ 2017
Appellant; M/s. Kachehh Steels Private Limited

Being aggrieved with the Order-in-Original No: 11/Deputy
Commissioner/2017 dated 21.03.2017 (hereinafter referred to as
“impugned order”), passed by the Deputy Commissioner of Central
Excise, Bhuj (hereinafter referred to as “Lower Authority”), M/s.
Rachchh Steels Private Limited, Gunav, Motiber, Abdasa (Kachchh)
(hereinafter referred to “the appellant”), who are engaged in
manufacturing of excisable goods falling under Chapter 72 of First
Schedule to Central Excise Tariflf Act, 1985 and also availing CENVAT
credit of the Input, Capital goods and Input services under CENVAT
Credit Rules, 2004, have filed present appeal.

2, During the course of audit of records of the appellants, apart
from other things, it was noticed that appellant have availed CENVAT
credit of Rs. 41,774/-, on 16-07-2007, being the Service Tax paid on
invoice issued by M/s. Vagabond Holidays under Business promotion.
However, in absence of such invoice the exact nature of the service and
its relation te manufacture of final product could not be ascertained.
Therefore, Show Cause Notice dated 05.08.2011 was issued proposing
recovery of such wrongly availn:ld CENVAT credit along with interest.
Further, it was also proposed to impose penalty,

3.1 During the adjudication of the Show Cause Notice before
Lower Authority, the appellant submitted the copy of the said invoice and
stated that the same relates to “Business Promotion” for conducting
conference of dealers in connection with promotion of final products, The
Lower Authority in his findings have held that particulars mentioned in
the inveice stands corroborated with the appellants submission since
“includes” part of the definition of the *input services” given under Rule
2(1) of CENVAT Credit Rules, 2004, clearly covers the advertisement and

sales promotion activity.

3.2 However, Lower Authority noticed that as mandated under
Rule 9(2) of CENVAT Credit Rules, 2004, as it stood on the date af
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Appellant: M /s, Kachehh Steels Private Limited
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availment of credit i.e. 16-09-2007, the relaxation was not available to
absence of Service Tax registration number in the invoice, Hence, it was
held that such credit was not available.

3.3 The Lower Authority further reasoned that if he took the date
of invoice i.e. 04-10-2006, then as per Rule 9(2) of CENVAT Credit Rules,
2004, as it stood at relevant time, the CENVAT credit was admissible
even if the invoice did not bear the Service Tax registration number.
However, it is admissible only if the same is used i the manufacture of
final product, Therefore, Lower Authority held that even though “sales
promotion” activity is a valid input service, the CENVAT credit was not
admissible as the said services did not went into manufacture of final
product.

3.4 Accordingly, the demand of irregularly availed CENVAT
credit of Rs. 41,774/- was confirmed by Lower Authority along with
interest. Further, equal penalty was also imposed upon appellant under
Rule 15 of CENVAT Credit Rules, 2004 read with Section 11AC of Central
Excise Act, 1944,

4. Being aggrieved with the impugned order, the appellant
preferred an appeal before Commissioner (A), by depositing an amount of
Rs. 3,313/-, being 7.5% of the demand confirmed, vide Challan dated
21.04.2017, on the grounds that:

i) The services received by them, on which they have availed
CENVAT credit is in order since the definition specifically
mentioned in the inclusive clause “sales promotion” as one of
the eligible services for credit:

{uj The CENVAT credit was availed in 16-07-2007, which was
shown in the return filed for the month of July, 2007 and the
Show Cause Notice was issued on 05-08-2011 i.e. after a period
of 4 years;

(

{;‘-‘



Appeal No: 51/GDM /2017
Appellant: M/ s. Kachchh Steels Private Limited
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(i)~ That the Show Cause Notice issued belatedly without invoking
extended period is not sustainable in eyes of law and cited

various case law;

liv) That ne penalty can be imposed as necessary ingredients for
invoking extended period are not present;

(vl  That no interest is pavable since demand itself does not survive.

B The Central Board of Excise and Customs vide Notification
No: 26/2017-Cx(NT) dated 17.10.2017 read with Order No: 05/2017-
Service Tax dated 16.11.2017, has appointed undersigned as appellate
authority under Section 35 of Central Excise Act, 1944 for the purpose of
passing orders in this appeal.

6. Accordingly, personal hearing in the matter was held on 17-
01-2018, which was attended by Shri R. Subramanya, Advocate of M/s.
Subramanya Law Company, Ahmedabad. During the hearing L.
Advocate reiterated their written submissions and placed reliance on the
case law of Sarita Handa Exports (P) Limited, reported at 2016(44) STR
634. He requested to allow their appeal. Nobody was represented by the
department despite being asked to do so vide letter dated 29.12 20 17.

Di ions an -

 § | have carefully gone through the appeal memorandum and
the submissions made by the Ld. Advocate during personal hearing, |
find that as the appellant has deposited mandatory 7.5% of the duty,
thus I find that there is compliance to requirement of Section 35F(i) of
Central Excise Act, 1944. | also find that vide letter dated 30.05.2017
Lower Authority was asked to submit parawise comments on the points
raised by the appellants, but till date the same has not been received,



Appeal No: 51/GDM/ 2017
Appellant: M/s, Kachchh Steels Private Limited

. [ find that in the entire proceedings it is not disputed that
the invoice on which CENVAT is being sought is dated 04-10-2006. It is
also not disputed that the said CENVAT was availed by the Noticee on
16-07-2007. Thus, following points are arising for decision in these
appellate proceedings:

(1) whether appellants are entitled to the disputed CENVAT credit?

(i)  If no, whether the same is liable to be recovered along with

interest?.

(1)  Whether, in the facts and circumstances of the matter, penalty

s liable to be imposed upon appellants?.

9.1 I find from the findings of the Lower Authority that he has
correctly held that the CENVAT credit of Service Tax on services received
for dealers tour by the appellant is a valid input services since it is
related to sales promotion of their final product. Thus, prime
requirement of Rule 2(l) of CENVAT Credit Rules, 2004 stands satisfied.

9.2 | further find that the CENVAT credit was availed on 16-07-
2007, therefore the provisions in vogue on that day shall be applicable.
Though the CENVAT credit appears to be admissible, however, the
nvoice on which CENVAT is availed should be proper. In this case, il
should contain the details prescribed under Rule 4A of Service Tax
Rules, 1994 viz,

(i) the name, address and the registration number of such person;

(i} the name and address of the person receiving taxable service;

()  description, classification and value of taxable aervice provided
or to be provided; and

ftv)  the service tax payable thereon.

,\
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9.3 Upon perusal of invoice in question, | find that it does not
contain the registration number of the person providing such service. |
find that Rule 9(2} of CENVAT Credit Rules. 2004, as it stood during
relevant time, provides that if the invoice does not contain all the
particulars but contains the details of duty or service tax pavable,
description of the goods or taxable service, assessable value, Central
Excise or Service Tax registration number of the person issuing the
invoice, as the case may be , and the Deputy Commissioner of Central
Excise or the Assistant Commissioner of Central Excise, as the case may
be, is satisfied that the goods or services covered by the said document
have been received and accounted for in the books of the account of the
receiver, he may allow the CENVAT credit.

9.4 In the instant case | find that there is no Service Tax
registration number of the service provider in the invoice. Therefore, |
find that requirement prescribed under Rule 9(2) of CENVAT Credit
Rules, 2004 are not completely fulfilled. Even otherwise, the appellant
could have adduced their claim by producing some evidences in the form
of Service Tax registration of the service provider, the details & breakup
of the Service Tax returns filed by the service provider for the period in
which the appellant made the payment and copies of the ledgers from the
appellants books of account confirming the fact that same has been duly
accounted for. However, no such additional details have been produced
neither before Lower Adjudicating Authority nor before me. | find that
my views are supported by the decision of Tribunal in the case of Integra
Software Services Private Limited reported at 2017 {48) STR 137 (Tri.
Chennai), HCL Technologies Limited rcported ar 2015 (40) STR 1124
(Tri. Del), Shree Chaltan Vibhag Khand Udhyog Sahakari Mandli
Limited reported at 2014 (34) STR 65 (Tri. Ahmd), Ahmednagar
Merchants Co-op Bank Limited - 2009 (15) STR 729 (Tri. Mumbai),
Thus, [ find that the Invoice No. VH/SV,/06-07/1005 dated 04-10-2006
of M/s. Vagabond Holiday is not a valid document for availment of
CENVAT credit and hence | hold that the CENVAT ecredit availed thereon

15 irregularly availed.

59
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Appellant: M/s. Kachchh Steels Private Limited
8
10.1 Now the point arises that whether the said irregularly availed

CENVAT credit can be recovered from the appellant or otherwise. T find
that appellant has argued that disputed credit was availed by them in
the July, 2007 and the Show Cause Notice has been issued in August,
2011, Thus, there is a gap of 4 years. I find that Lower Authority in his
findings para 7.2.3 has held that format of ER-1 return has been so
designed that it discloses only statistical data of CENVAT credit i.e.
its opening balance, availment, utilization and its closing balance.
However, it has been further noted that the statement showing
details regarding name of the service provider/invoice number and
ate/ amount of Service Tax involved in the invoice / details of
CENVAT credit taken as input service are not submitted by the
appellant. Thus, | find that revenue was not having the information of
the credit availed, as input services and it came to notice only during the
course of audit since the appellant were working under self assessment
regime Further, Rule 9(6) of CENVAT Credit Rules, 2004 specifically
casts an obligation on the appellant to ensure that whatever credit is
availed by them is admissible to them. So by mere filing of ER-1 returns

the appellant cannot say that extended period is not invocable.

10.2 Without prejudice to above, | find that the issue of irregular
avallment of CENVAT credit first time came to the knowledge of the
department during the audit for the period from August, 2006 to July,
2009 but the Show Cause Notice and impugned order is silent regarding
the date of audit. However, if it is presumed that the audit was
conducted on a day before the date of issue of Show Cause Notice dated
05.08.2011, then the Show Cause Notice should clearly bring out the
ulterior move of the appellant for resorting to fraud or collusion or any
willful mis-statement or suppression of facts, or contravention of any of
the provisions of the Central Excise Act, 1944 or of the rules made
thereunder with intent to evade payment of duty. I find that Show Cause
Notice is totally silent on this aspect. Not a single word has been spelt
out in the entire Show Cause Notice about it. | also find that in the

charging section of the Show Cause Notice, wherein the appellants were

'\lh'q'.'"!-
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directed to show cause under Section 11A of the Central Excise Act,
1944 and there is no invocation of the proviso to Section 11A ibid. Thus,
| find that the Show Cause Notice suffers from non-curable defects and it
cannot help in recovery of the irregularly taken CENVAT credit. availed
prior to 06-08-2010. Since the demand of irregularly availed CENVAT
credit does not sustain the question of interest and penalty does not

arise,

11, Accordingly, the appeal filed by the appellants is allowed and
the impugned order is set aside. Appeal disposed accordingly.

F.N. V.2/51/GDM/2017
Place: Rajkot. (LALIT PRASAD)

Dated:  .01.2018 COMMISSIONER, CGST & CEX, RAJKOT/
COMMISSIONER [APPEALS-III),
CGST & CEX, RAJKOT

By Speed Post

To,

M/s. Kachchh Steels Private Limited,
At: Ganau,

Ta: Lakhpat,

Via: Nalia,

Dist: Katchehh - 370 655

Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad
Zone, Ahmedabad.

2] The Commissioner, GST & Central Excise, Kutch.

3 The Commissioner, GST & Central Excise, Rajkot.

4) The Assistant Commissioner, GST & Central Excise, Division-
Bhuj.

5) The Superintendent, GST & Central Excise, A.R. [, Bhuyj.

&) Guard File.



