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3rfu 
"srdT 

wsqr r€,/ro r b-+'.5.g. (a-d.fi.) Ear+ tu.ro.rotrs t gnr qb Et6 3ifu-g snlqr s.
oelaosb-(rg.fr. Ear* rE.rr.r.qb * gr+grur fr, ,iT ilfr-d wrr{ , Jr{r"rar, A,?-q dFE rrd +dr 6{
sik rrqrs rra, rrr+tc +t lata yfrfr'+q rqqu SI urr ze, ihfi-q rdrK et6 3rfrF-+:{ tq,uu Er

urr 3e + s-d?fd d-S fir 4t 3{fui + g<:i d mter crft-d 6{i t rieq fr:rfi-s crffi * $q

t ft.-f,d fuqr arqr t.

In pursuance to Board's Notification No. 26i 2017-C.Ex.(N'l) dated 17.10.217 read
t-ith Board's Order No. 05/2017-ST dated 16.11.2017, Shri Lalit Prasad, Commissioner.
Central Goods and Senice Tax & Central Dxcise, Rajkot has been appointed as Appellate
Authority for the purpose of passing orders in respect of appeals liled under Section 35 of
Central Excise Act, 1944 and Section 85 ol the Finance Act. 1994.

3Fr{ 3n ":i:rai s{f,d $Ef,d/ 3cqfd/ s6ltl6 Jrlzr{d adtq 3tqrd er6/ i-dr6{. TrJ-6iC / dr}I;rrR
i arfrurfrl ndr{i'3q{afud art'na nrtrr t qHa: I
Arising oui of above mentioned OIO 'issued b1. Additional/Joint/ Deputv/ Assistant
Commissioner, Central Excise / Servlce Tax, Rajkot / Jamnagar / Gandhidham :

3[+il6-dt & Cffi 6r arli (rd C?iI / Name & Acldress of the Appellants & Respondent :-

M/s Kachchh Steel P. Ltd., At : Gunau, Ta : Lakhapat, Via : Nalia Dist : Kutch-3ZO6SS

as $res(3lqffl t Eqfud stt Eqtra ffifua dt* ii 5q{rd crB+rtt / vrfu+-qur 5 qq.sr
yfi-a ar+r qd EfiaTr tt/
Anv nerson aggrieved l-,v this orcler in Appeal rnay file an appeal to the appropriate authoritvin lh'e follorr ifi'E rlar.

dlaT are<F .ffiq 3iqr q16 t.d
3rfrBiq ,1944 fir ern'sss +'
ffi.Ba il46 Sr rr s+-& t u

+ar6{ 3{ffi-q anqft'+rrr t yfA 3rfrd, #f,rq 3iqrq qri;6
rrerta r.a trca srfufrqq, tgga fi qRr 86 + 3ri+lr-d

Appeal to^custory9, E-xgise $ Sen'ice Ta-.< fppeltate Tribunal under section 35B of ctrA, 1944
/ Under Section 86 of the Finance Act, 1994'an appeal lies to:-

drf*g {Fqf+E $ +rreftra €sff ffrffi ffqr lra', i- fiq rqrqa ?]ffi rs *-qrhr 3{qrfiq
;qrqrBa{q fir fa*q qrd. a€ Edi6 d 2. }rR * -Tq. 

ilS ffi. 6'r fi'arfi ErB(' t/
Th.e special b_ench_of .customs, Excisc & service ta-x Appellate Tribunal of west Block No. 2,
R.K. Puram, Nerv Delhi in all matters rclaling to classifi-cation and valuation.

3!-{i+d q'fi=tse t(al fr arrr eTq 3rffd *'trsrq a}q ffifi 3Tffi d:reT ?16. }rfiq r.qrd sr6 rd
€-dr6{ 3rffitq ;fi,qrfufi{q (F-€-c) fi cfi'frff etfrq frfu.4;r, . affiq" ad.. +5+rff ar+a" :rwra

3/oo?e *) 6r srdt aG(' ri

To the West resronal hench of Cusroms.- Exr.rse & Sen.ice Tax Appcllate Tribunal {CESTAT) at.2n,r Floor..BhaImali Bhauan. Aaa ni; -A h;ild; uaa jsiio 
r ii iri 

'5i;;';i 
"'rj#;i"-;it""iiliu" ,.mentioned in para 1{a) above
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(il

::srqifd (3{fftr) 6T firdrdrq, infrq r€q Eri tal *-r litr rar4 re+'::
O/O TIIE COMMISSIONER (APPEALS), CENTRAL GST & EXCISE,

q-Fdfrq ftT, * w fi IGFT / 2*r Ftoor, GST Bharan.

ts o't$ ftt {tg, / Racc Course Ring Road.

{rfrEtg / Ilaikor 160 001

l;nrori
Sffirn

Tele Far No, 0281 - 217795212411112

Email: cexappealsraj kot@gmail.com

(ii)



{iiil srfrtrq arqrfusrur t sq'sT 3rfd qrdd 6{* 6 6a q,-fr+ rcqrE ?lc.F 1ufi41 1iilrrrtr+ff, zoot,
fi G-qq o fi 3rd?td FlrtRd ftrr rr$ i.n rn-; +i qx cfui fr E* Erqr srdr ErEq r f+S t
6q t 6;r i'a cft t urrr, s-O r.ttr( el6 6t airr ,qro fi afq Jlk drn{Ir rrql qalar. wt' s

Ars qr 3-g$ 6#r, S dr8r sq(r sr 50 *Ra {qs dzF Jreffl 50 FIrs Sc(r + 3{ffi t d rqsr:
1,000i- 5q{, 5,000/- rqt 3{?rtir 10,000/- rq-} ar ftsifoa sfir slffi ffr eft {id?q +tt F'utft-a

srffi mr alrm"r. +irift-a affiq ;qrq.rit'flnT 6r qrsr e [6rd6 {BF.R + aro t ffi afr

iiriBn+ #* * a-+ rqRI dft ffi? d'm irrc {drrr fuqr srnr qIBq r {idfud SrFc 61 glrrTrfr.

d'+ 6t rs snsr A dfrr altdr' il6 €dftla ffi anqrfu-flnT fit crrur Rrd B t erra"vr&t
1€ 3fi-f0 * R('3ni{"r-q{ + €Er 500/- wq 6r fru1fod at;6 s+rT *'adr drr ti

The aooeal to the ADDellate Tribunal shall be filed in quadruplicate in form EA-3 / aq
nrescri6ed under Rul'e'b of Central Ex( tse (Appeall Rules. 2O0l and shall be accompanied
5a;;;i;;Jiliicir'ii teadr-s-hoirld liii;acbriba"iea 6r' a fee ol Rs l,00Q/-- Rs.-5000/-.
R"s. 10.000/ \'here amounl o[dutv demand / int'erest / penaitv / retu nd !s u-pto 5^Lac.' 5 ^Lac 

to
s'o' LiE in'a atioue 50 Lac riioeilivelv in ttie form df cross'etl bank draft in favour of Asst.
nesistiai oT urancn of ani nominaiedbLrhlic sector bank of rhe place where the-bench of any
noErinated public seclor'bank of the platc r\here the bench ol the 'l'rlbunal rs sltuated.
Aoollcation inade for srant ol sla\ shall bc atcompanied br a fee of Rs. 500/-
liffi --r+ltqrq fi €Br{ j{qfd, fa?d ytttt+cq, r9q,1 fi qr{r 86(1) + 3rf,ird €-dr6{

f;irqrsr&, 1994, + F-qn 9(1) h raa Frutfua c.rd s.r. s fr qn cm d ffr ;n s+rft lti tflh
snr B{ 3fiaar fr fr'F6 }frfr Sr 4S d. rsfi cfr €l"T ,t [frrfr 6t (rme S t-+ cfr rqlfi-d
dfr Ertrq) Jlh-ad-d.t rq * +;+I r'6 cfr * ERr, il6r t-{r6"{ Sr irar ,qro Ar airr 3it{ drnqr
rrqr s41ar srl(r 5 drcI qr 5{r$ 64, 5 drsl 5cq qI 50 drg 5q(r 6 3l?Fir 50 FIruI 5Cq t
riB'+"6 6 f,ff?r: r,oo0/- $q{, 5,000/- wri vrro 10,000/- 5q{ ar Betft:a r+r tJta 6r *fr
ffi +t-r fi*ita ir6 *r rrraa. ffia gqtdq ;qrqft-f{"T fir rnsr t [6r++'"{Brcrr *
arq t ffi eft sitH-++ qf{ + d'6 rqrtr ilt ffia d-6 5Frc -.IRr ft-qr drfrr ilfrq t stifu-d
gFFc 6r srrtcrEr, &+ 6r rs rnor S dar EGq il6r sdfra 3rfffrq:anqrfu+{ur frr srR{r Rrd t t

irr4a sndrr (€t Jfrf{) fr fr(' JTr}64-q{ + sM 500/- {cq 6r frtr!fi:d q16 frql rrar dm tl

The aoneal under sub section {ll of Section 86 of the Finance Act, 1994, 10 the Appellate
iii6riri{l"St 

"it 
t,. ritea rn ciuaaiubtiiaii in Foim S.T.5 as prescribed under Rule,9(-ll of rhe

Siritiiax nute;. i004. ahd ShaII be a< comnanied bt a cbpt of the ordqr app-eal-ed lgainst
i-o.i,i'oi ,it oii Ir,ilt'tj. iirtrheci i"pti ai,a shotrld be "accom';ia nierl. b-r q !ees-o.t .Rs 1o00/-
ivhere the amount of sen,ice tax & interest (lemanded & penalt\ Ievled ol KS. 5 l-al{hS or leSS,

H..srioo7 -ii:6.i. thi amouni oi sFn jc. tax & interesl demarided & penalB lesied i-s more
ih;n fivd lakhs but nol ex.eedins Rs. Fiftr Lakhs, Rs.'l0,0OO/- tthcre the amount ot -servrceiii'il, 'iriteieii" 

oenian.iea 
'a 

#riEtir: tCvlia is more than fifl\: Lakhs rupees. in the form of
i;6.;",i"iji;i'd;ii*iili;';iI'cii"r'trt'Aiiii{riii nielsirai of lni'6inttr'6i nominared [ub.]ic I
bliioi"Aii li 

'oi 
i n-i niaii irrrere ilri uinch of Tii$lrnal is situared. / Application made for

[iani oisiay shall be accompanied bv a fec of Rs.500/'.

F+ea :rfufa+a, 1ee4 SI tlrr 86 6r :q-?rrB{i (2) ad (2A) # nilJrd nS nT 4S sfif,, €-drBT

ffi, 1994, * F-{q 9(2) (rd 9(2A) * atn FmtR-a crd s.r.-7 fr ffr ar €-anft (lii tflh slq

3Trrrfid, +-f,rq 3irrrq eFzF $.rdr xrryd i:$-ol. #fiq 3iqrq fl6 rqm qrtra $rtet 6r cft-qY

+dq riqe Tffi/ +-qrs'{, si} 3lffiq;qrqrft'+ror 6r 3]T+d,d # +r-a mr fr&'r ta d're flrRr sr

cfr efr €rq d-€d?a.+-{fr d-rfr I /
The aooeal under sub section 12) ancl l2A) o[ the section 8b thc Finance Act 1994' shall be

iii.ir lfi"i.i St.7 ri n..iirit ia ri.',a". Rule 9 {2) & 9(2A) ol'the Service Ta-x Rules, l9q4 and
.f,r'if ii. 

^".o.ro-.b 
Uu a copt' of ordr.r of Coi:rmissioner Central Excise or Commissioner.

c.i,i rJ er..ii lAooirt"r'rone #shich shatl be a certified copl1 and copr of the order. passed^

f,i ttre Commiisioner authorizrnq lhe Assislant Commissioner or Deput\ Commlssroner ol

Ctnirai Excise/ Sen ice Tax to filc-ihe appeal before the Appellate l'ribunal'

g'qr rFr. idq J.cr( qri6 ('d tdr6{ }ffiq cTfr-swr (&) fi cfr xffi fi 4Tffd * +frq
r.snir6; vfufrqa 194'4 fir cr1qr 35utr fi 3rd:td, d 6r ffiq:rfr'fr+4, 1994 6I qflr 83 +'

3{a-,td "fr-dr6{ +t sfi il{ 4;1 4$ t. {fl 3ne?r fi cR 3trfq qrft-+rq fr J11-d +-{A q-}rzl 3-aql(

ql5rfu, an qizr * rohqra'tiov"l, ild {i4 uo qai-ar ffid t, * ulh, 5 +ra 
^qat-drfufd t. 6r slrklrd hql ;rrrr. derd 16 f€ qT{T + fu-d rqr l+ ari dl;t }tBf, i-q uQt es

ants $q('t afu+ a dt
a-fiq 3aqr T"a t'E €qFnt + :rfljrf, "4j4 fttu 

'Rr 
aI*F" fr B-a qnF-a H

(r) qRr 11 fr t JiE?ii{.6,r
(i1) ffiec arTr 6T ff 4$ aa-a nftl
(iii) H*c r++r F-{firddr * B-{8'6 fi rdra tq rra
- uta *r fu g€ rIEr }.crdtffr fiFd-g (g. 2) :+ftF-q-ry 2014 t 3arE{ €.$ ffi 3rfr.ffq

qrffi * $rTEi fd-{Rrtra ezrem :r.fr (rd 3rfifr +} atzl r& dfntl

For an appeal rcr be filed be[ore rhe (1.STA]._under Seclio; JSF of the Central Excise Act,

iS+4 ivtrith is also macle upplii"t i" 1o-S.^,ice'Ta-x under Section 83 of the Finance Act, 1994,

"n 
upp"rl Lgr-"i rtris orct.i'sttatl iie trelor. rhe Tribunal on navment of 10"i, of the duty

demanded uhere dul\ or.rrrv i'iji b.iz rt.,,: oi. ii,, ai.prr". or_penAttr, r.r here penaltyalone rs rn

;;i;;i;:';;,;i;;;",i," i-Jrii, i,i pI"_.r.rlo.;ii plrabll" uorrtd't,e suhiecr ro d ceiling of Rs lo
crores' 

Under central Excise and Service Ta-x, "Dut-v Demanded" shall include :

lil amoLrnt determined under Section I I D;

liir amount of erroneous Cenvat Credit taken;
);;ir .-"u"i o",l"Ut" under Rule 6 of the Cenvat Credit Rules

- ,.,rliula"a'iii;'il;; 'r.ti;I-ihi p-u,*,,,"* of this Secrton shall not applr to the star

,ooti.rri'on"".I}-";;;i.'p;;;i"g BefSie a"i:ipp.ttaie authorrtv prior 1o the iommencement of

thi Finance {No.2) Acl. 2014.
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(vi)

(D)

(E)

(F)

firGr {riFFR 6l qfrftrur 3ni(a :

Revision aoolitation to Government of India:
gg $rtsl 6I q-nftarrrr qrfury ffifua qlrdi fr. i;frq rcqrd srffi 3rfuA-{ff. rqgr 8r trRr

ssee fi qqq tiil6 t 3rdrta rrar sfua, entr scrrl, qilflrpT JT'd-(d g4rg, krr r*raq, {rsg
Ben?T, dt?fr dF-il:tr{d frq r+a, s1re qrfr. a$ ft-dr-rt'ooor. 61 fu-ar ar-ai EIBar I
A revision application lies 1o the Under Secrelary. lo lhe Colernment of India. Revision
Application Uhil, Ministn of Finance, Deparrmerii o[ Revenue. 4th Fioor. Jeevan Deep
Bir]ldins, Parliament Srreet, Neu Delhi I 10001. under Section 35EE ol' the CEA 1944 ih
respectbfthe lollowing case. govemed br firsl proviso to sub-seclion (l)ofSeclion 358 ibid:

qE qrfr t fr;fr a+-sra fi qra-& fr, ro +rsm Effi qra dr ffi 6rrsr] t arsrr rrr fi qwrqa
t Etua qr fu61 #q q;Ksri qr fr-r fit"r.o asR r|6 t {€t sr-fl{ rrd qr{rrrl;r t dir-a, qr fu.S
a+sn rp d qr rsnur fr qra t wrFr{sr + dhra, fuS anriri qr Grfr ersT{ .16 * qrfr * arsr+
+ qr+& frr/
In case of anv loss of soods. where the loss occurs in transit from a factorv to a warehouse or
to another fatton or Yrom one uarehouse to another durins the course 6[ orocessine of lhe
goods in a wareh6use or in storage lvhether in a factory or in"a warehouse

Errrd t qrf,{ ffi {rEq qr at{ +} ftqta +r G qm t faMur fr e--{+-d +-tn qrd rr fit at
affiq r.cc Tffi t gc (ftd-c) t a.r4-d fr, ai rn-o * drd{ ffi {E {I st'{ ft} ffia * * t,

ln case of rebate of dutr oI excise on qoods exporled to an\ counrn or terrilon ourside India
of on excisable materidl used in the"manulatture of the goods r,ihich are eiported to an]
country or territorv outside lndia.

qft s.qrE afc+'+r er4ina f$!-kdr eTrrd + Erf,{. icrfr qr slcrfr +t qrd G-{td f+-qr rrsr tr /
lncaseo[g"oodsexp-ortedoutsidelndiaexportloNepal or Bhutan. \\ithoul pavment o[dul\.

{trdftrd rcqrd + racred si6 + slrrdrd t fr\'r} E{el Arfii i-s vfrfr"+s a.d {q} hfrd
+firrdt +.' il6a rFq fir ,r{ H sih t$ nrtsr d m -q-+a ir+e) + q-dqr frca nftF-qa (a. zt.
1998 6r qRr 109 t rqRr F-{d SI G d.rfr's ntrEr ffifu c{ qr Er( fr qrfra ftq rI('ttt
Credit of anv dutv afiowed to be utrlized towards Da\ment of excise dutv on final producls
under the oiovisi6ns of this Act or the Rules made there under such order is passed by the
Commissioher {Appeals} on or a[ter. lhe dale appointed under Sec. 109 of the Finance (No.2;
Act. 1gg8

Jqt-+a 3{ra6d ff (t cfr-qi qEri {itzn EA-8 fr, d a adq rf,Irra ?IFF (Jfifr) E'{qta-&,
200r, t F-qrT s i 3{B-,ta fdBftE t, fs :n*r + TiEcrI il 3 qr6 + ffia SI ;rff qrGq 

I

rctfrd 3iri(d t spr 4f, vrisr E 3lfra vriet ffr d cR-qi scra ff srfi ilFqt qEI fr A,,-fi-q

J Te er.*F sftfr-+s, 1044 SI qr{r 35-EE i af-a Fruiftd rfcs ff 3rdErfr t qIF.q t ait{ q{

TR 6# cfr sdrd 6r arfr qG('r I
The above aoolication shall be made in duDlicate in Form No. EA-8 as specified under Rule, 9
of Central Eicise lAooealsl Rules. 2001 rriiLhin 3 months from the dat'e on which the order
iouehi io bE annedted asaihst is communicaled and shall be accomparied br tltq copiqq each
;flB;-6io;riA'Oidii-[fi-Aooeal. It should also be accompanied bv a copt'ofTR-6 Cha]lan
;via?;c,ina paymeni ol"presiiibed fee as prescribed under Section 35-EE oI CEA, 1944, under
Major Head of Account.

qdtal,xr JnA(d S snr ffifua Bttitd al.*r fir 3rdrq?fr frr offi aGq t

,#A glt.+ {6q \16 ils Fqi qI rs$ 6ff & a sqA 2ool-6t ryard Ei4'r dr('3lk qfa {i6rd
r6q G dTE sqd t;elqr d d sqt 1000 -/ 6r slrkna Aqr afr r

The revision aoolicarion shall be accompanied "bv a lee ol Rs. 200/- uhere the amounl
involved in Rupees One Lac or less and Rs. 1000i: uhere the amounl tnvolved is more than
Rupees One Lat.

qE 5fl Jnarr fr 63 {f, :ntei 6r sqrier t at q?tr6 qa rrhr t frv r5a ar ryran. sq{f,d
# li mqr orai Erittl ss dzq + 6ta 6! sfi 6r fr'or +e +T?i t sili +" Aq q:rfurF :rqtfrq
rqrfuflur +t t+ :rtre qr iiftq [a6'ri 6] \rfi 3nt{d fr-qr drar t t 7 tn case, if the order
covers various numbers of order- in Orisinal. fee for each O.l.O. should be paid in the
aforesaid manner. not withslandine the fac'i that the one aDpeal to the Appellant Tribunal or
the one applicatioh to the Central Govt. As the case mav bel is filled to avtiid scriptoria work if
eicising Rd. I lrkh fee of Rs. 100/- for each.

qrrrcqtftId FqrrrTirq ar6 yfr'fra-q, 1975, + 3w{rfi I fi 3r;rsr qii vrllt w er+r vrhr #r
cfr .rr Bqift-d 6.50 $eqd 6r r-qrqr { qrt+ tB-c'n{in daT qr6qr /
C)ne coov oI aoolicarion or O.l.O. a5 the case mav be. and the order of rhe adiudicatins
authoriti shall Uear a courl fee stamp of Rs. 6.50 aS orescribed under Schedule I iir terms oT
the Couit Fee Act,l975, as amended.'

gaT erc<6, +dq ricr qr6 ('E +ar6{:iffi-q;qlqfr-fi{"r (*Tf Efu) lM, 1982 fr dFtd
r.q 3r& ffiftrd 4l-trf,t +T qfufAd +-.i dl-& M 6r:itr at e-qra 3fi6ff-d fu.qr drdr tr /
Attention is also invited to the rules coverins these and other related matters contained in the
Customs, Excise and Service Appellate Tribulnal (Procedure) Rules, 1982.

I
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Appeal No: SllcDMl2OtT
Appellant: M/s. Kachchh Steels Private Limited

3

:: ORDER-IN.APPEAL::

Being aggrieved with the Order-in-Original No: 1 l/Deputy

Commissionerl2OlT dated 21.03.2017 (hereinafter referred to as

'impugned ordcr'|, passed by the Deputy Commissioner of Central

Excise, Bhuj (hereinatter referred to as .Lower Authorityrf , M/s.

Kachchh Steels Private Limited, Gunav, Motiber, Abdasa (Kachchh)

(hereinafter referred to ,,the appe[ant,f, who are engaged in

manufacturing of excisable goods falling under Chapter 72 of First

Schedule to Central Excise Tariff Act, 1985 and also availing CENVAT

credit of the Input, Capital goods and Input services under CENVAT

Credit Rules, 2004, have Iiled present appeal.

2. During the course of audit of records of the appellants, apart

from other things, it was noticed that appellant have availed CENVAT

credit of Rs.41,7741-, on 16-07-2007, being the Service Tax paid on

invoice issued by M/s. Vagabond Holidays under Business promotion.

However, in absence of such invoice the exact nature of the service and

its relation to manufacture of final product could not be ascertained.

Therefore, Show Cause Notice dated 05.08.2011 was issued proposing

recovery of such wrongly availed CENVAT credit along with interest.

Further, it was aiso proposed to impose penalty.

3.1 During the adjudication of the Show Cause Notice before

Lower Authority, the appellant submitted the copy of the said invoice and

stated that the same relates to "Business promotion" for conducting

conference of dealers in connection with promotion of final products. The

Lower Authority in his findings have held that particulars mentioned in
the invoice stands corroborated with the appellants submission since
oincludes" part of the delinition of the "input services" given under Rule

2(l) of GENVAT credit Rules, 2oo4, clearly covers the advertisement and

sales promotion activity.

3.2 However, Lower Authority noticed that as mandated under
Rule 9(2) of CENVAT Credit Rules, 2004, as it stood on the date of

#*



Appeal No: 51. I GDMI 2OI7
Appellant: M/s. Kachchh Steels Private Limited

4

availment of credit i.e. 16-09-2007, the relaxation was not available to

absence of Service Tax registration number in the invoice. Hence, it was

held that such credit was not available.

3.3 The Lower Authority further reasoned that if he took the date

of invoice i.e. 04-10-2oo6, then as per Rule 9(2) of cENVAT credit Rules,

2004, as it stood at relevant time, the CENVAT credit was admissibre

even if the invoice did not bear the Service Tax registration number.

However, it is admissible only if the same is used in the manufacture of
final product. Therefore, Lower Authority held that even though usales

promotion" activity is a valid input service, the cENVAT credit was not

admissible as the said services did not went into manufacture of hnal
product.

3.4 Accordingly, the demand of irregularly availed CENVAT

credit of Rs. 41,7741- was confirmed by Lower Authority along with
interest. Further, equal penalty was also imposed upon appellant under
Rule 15 of GENVAT credit Rules, 2oo4 read with section 1lAC of central
Excise Act, 1944.

4. Being aggrieved with the impugned order, the appellant

preferred an appeal before Commissioner (A), by depositing an amount of
Rs. 3,313/-, being 7.5% of the demand confirmed, vide Challan dated

21 .O4.2017 , on the grounds that:

(i) The services received by them, on which they have availed

CENVAT credit is in order since the definition specifically

mentioned in the inclusive clause "sales promotion" as one of
the eligible services for credit;

(ii) The CENVAT credit was availed in 16-0Z-2007, which was

shown in the return filed for the month of July, 2OOZ and, the
Show Cause Notice was issued on 05-Og-2011 i.e. after a period

of 4 years;

;t"
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(ii! That the Show Cause Notice issued belatedly without invoking

extended period is not sustainable in eyes of law and cited

various case law;

(i") That no penalty can be imposed as necessary ingredients for

invoking extended period are not present;

(") That no interest is payable since demand itself does not survive.

5. The Central Board of Excise and Customs vide Notification

No: 26l2Ol7-Cx(NT) dated 17.10.2017 read with Order No: 05/2017_

service Tax dated 16.lr.2ol7, has appointed undersigned as appellate

authority under section 35 of central Excise Act, 1944 for the purpose of

passing orders in this appeal.

6. Accordingly, personal hearing in the matter was held on lT-
01-2018, which was attended by Shri R. Subramanya, Advocate of M/s.

Subramanya Law Company, Ahmedabad. During the hearing Ld.

Advocate reiterated their written submissions and placed reliance on the

case law of Sarita Handa Exports (p) Limited, reported at 2016(a4) STR

654. He requested to al1ow their appeal. Nobody was represented by the

department despite being asked to do so vide letter d,ated,29.l2.2OlT.

Discussions and

7 . I have carefully gone through the appeal memorandum and

the submissions made by the Ld. Advocate during personal hearing. I

find that as the appellant has deposited mandatory Z .SVo of the duty,
thus I find that there is compriance to requirement of Section 35F(i) of
central Excise Act, 1944. r also find that vide retter dated 30.05.2017
Lower Authority was asked to submit parawise comments on the points
raised by the appellants, but till date the same has not been received.

,1
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8. I find that in the entire proceedings it is not disputed that
the invoice on which CENVAT is being sought is dated 04-10-2006. It is
also not disputed that the said cENVAT was availed by the Noticee on

16-07 -2007 . Thus, following points are arising for decision in these

appellate proceedings:

(1) whether appeiiants are entitled to the disputed CENVAT credit?

(iil If no, whether the same is 1iab1e to be recovered along with

interest?.

(iii) Whether, in the facts and circumstances of the matter, penalty

is iiable to be imposed upon appellants?.

9.1 I find from the findings of the Lower Authority that he has

correctly held that the GENVAT credit of Service Tax on services received

for dealers tour by the appellant is a valid input services since it is

related to sales promotion of their final product. Thus, prime

requirement of Rule 2(l) of CENVAT credit Ruies, 2004 stands satisfied.

9.2 I further find that the CENVAT credit was availed on 16_07_

2007, therefore the provisions in vogue on that day shall be applicable.

Though the CENVAT credit appears to be admissible, however, the

invoice on which CENVAT is availed should be proper. In this case, it
should contain the details prescribed under Rule 4A of service Tax

Rules, 1994 viz.

(i) the name, address and the registration number of such person;

(ii) the name and address of the person receiving taxable service;

(iii) description, classillcation and value of taxable service provided

or to be provided; and

V\

(i") the service tax payable thereon.

,r:-+ --
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9.3 Upon perusal of invoice in question, I hnd that it does not
contain the registration number of the person providing such service. I
find that Rule 9(2) of GENVAT credit Rures, 2004, as it stood during
reievant time, provides that if the invoice does not contain alr the
particulars but contains the deta s of duty or service tax payable,

description of the goods or taxable service, assessabie value, central
Excise or service Tax registration number of the person issuing the
invoice, as the case may be , and the Deputy Commissioner of Central
Excise or the Assistant commissioner of central Excise, as the case may

be, is satisfied that the goods or services covered by the said document

have been received and accounted for in the books of the account of the

receiver, he may allow the CENVAT credit.

9.4 In the instant case I find that there is no Service Tax

registration number of the service provider in the invoice. Therefore, I

find that requirement prescribed under Rule 9(2) of GENVAT credit
Rules, 2004 are not completely furfiIed. Even otherwise, the appellant

could have adduced their claim by producing some evidences in the form

of Service Tax registration of the service provider, the details & breakup

of the Service Tax returns filed by the service provider for the period in

which the appellant made the payment and copies of the ledgers from the

appellants books of account confirming the fact that same has been duly

accounted for. However, no such additional details have been produced

neither before Lower Adjudicating Authority nor before me. I find that

my views are supported by the decision of rribunal in the case of Integra

Software Services Private Limited reported at 2O1-Z (481 STR l3Z (Tri.

Chennai), HCL Technotogies Limited reported at 2O15 (rtOl STR 1124

(Tri. Del), Shree Chaltan Vibhag Khand Udhyog Sahakari Mandli
Limited reported at 2Ol4 (44) STR 65 (Tri. Ahmd), Ahmednagar

Merchants Co-op Bank Limited - 2OOg (t5l STR 229 lTri. Mumbai),

Thus, I find that the Invoice No. VH/SV/06-07 IIOOS dated O4-10_2006

of M/s. Vagabond Holiday is not a valid document for avaiiment of

CENVAT credit and hence I hold that the GENVAT credit availed thereon

is irregularly avaiied.
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10. 1 Now the point arises that whether the said irregularly availed

CENVAT credit can be recovered from the appe[ant or otherwise. I find
that appellant has argued that disputed credit was availed by them in
the July, 2oo7 and the show cause Notice has been issued in August,

201 1 . Thus, there is a gap of 4 years. I find that t ower Authortty in his
findings pata 7.2,3 has held that format of ER-r return has been so

designed that it discloses only statistical data of CENVAT credit l.e.

its opening balance, availment, utilization and its closing balance.

However, it has been further noted that the statement showing

details regardlng name of the service provrder/lnvoice number and
atel amount of Senrice Tax involved in the invoice / details of
CENVAT credit taken as input service are not subrnitted by the
appellant. Thus, I find that revenue was not having the information of
the credit avaiied, as input services and it came to notice oniy during the

course of audit since the appellant were working under self assessment

regime Further, Rule 9(6) of GENVAT credit Rules, 2004 speci{icalry

casts an obligation on the appeliant to ensure that whatever credit is
availed by them is admissible to them. So by mere fi1ing of ER-l returns

the appellant cannot say that extended period is not invocable.

1O.2 Without prejudice to above, I find that the issue of irregular

availment of cENVAT credit first time came to the knowledge of the

department during the audit for the period from August, 2006 to July,

2009 but the Show cause Notice and impugned order is silent regarding

the date of audit. However, if it is presumed that the audit was

conducted on a day before the date of issue of show cause Notice dated

05.08.201 1 , then the Show Cause Notice should clearly bring out the

ulterior move of the appellant for resorting to fraud or collusion or any

willful mis-statement or suppression of facts, or contravention of any of

the provisions of the central Excise Act, 1944 or of the rules made

thereunder with intent to evade payment of duty. I find that Show cause

Notice is totally silent on this aspect. Not a single word has been spelt

out in the entire show cause Notice about it. I also find that in the

charging section of the Show cause Notice, wherein the appellants were

L.?
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directed to show cause under section 11A of the central Excise Act,

1944 a.,d there is no invocation of the proviso to Section 1 1A ibid. Thus,

I find that the Show cause Notice suffers from non-curabre defects and it
cannot help in recovery of the irregularly taken CENVAT credit, availed

prior to 06-08-2010. since the demand of irregularly availed CENVAT

credit does not sustain the question of interest and penarty does not
arise.

1 1 . Accordingly, the appeal filed by the appellants is aliowed and

the impugned order is set aside. Appeal disposed accordingly.

d..!

)
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F. N. V.2/s1/cDMl2Or7
Place: Rajkot.

Dated: .01.2018

By Speed Post

To,

M/s. Kachchh Steels Private Limited,
At: Ganau,
Ta: Lakhpat,
Via: Nalia,
Dist: Katchchh - 37O 655

Copy to:
1)

(LALTT PRASADI

COMMISSIONER, CGST & CEX, RAJKOT/
COMMISSIONER (APPEALS-III),

CGST & CEX, RAJKOT

2

3

4

5

6

The Chief Commissioner, GST & Central Excise, Ahmedabad
Zone, Ahmedabad.
The Commissioner, GST & Central Excise, Kutch.
The Commissioner, GST & Central Excise, Rajkot.
The Assistant Commissioner, GST & Central Excise, Division-
Bhuj.
The Superintendent, GST & Central Excise, A.R. I, Bhuj.
Guard File.


