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iR & e | At e & A
Date af Order; 24.01.2018 Dare of issue:

30.01.2018

Passed by Shri Lalit Prasad, Commissioner, Central Goods and Service Tax & Central
Excise, Rajkot

HOgaaT BB wWiete F I (TAA) BAF tetelety & A0y 9F T HGH wEw §
3ot 0. A, A tE11 20t & Haww A 0 S0 vHE | WA, SO O T A W
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In pursuance to Board's Notification No, 26/2017-C.Ex.[NT) dated 17.10.217 read
with Board’s Order No. 05/ 201 7-ST dated 16.11.2017, Shn Lali Prosad, Commissioner,
Central Goods and Service Tax & Central Excise, Rajlkot has been appointed as Appellate
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of
Central Excise Act. 1944 and Scction 85 of the Finance Act, 1994

HOY NS FE WIS SN WA AT, RS e i HAE AT | S
| | ZanT WA W0 Ae e § ghea | ™

Arising out of above mentioned OO0 isswed by Additional /Joint ! Deputy | Assistant
Commissioner, Central Excise | Service Tax, Hajkot / Jamnagar | Gandhidham

FirAwaT & UFERT @ A5 U5 941 Name & Address of the Appellants & Respondent

M/s AMW Motors Ltd., 34 Km. Milestone,, Bhuj-Bhachau Road Village : Kanaivabe,
Taluka Bhuj, Kutchehh

TH yemiadw @ o FF sl Feiotes a0 A JrgEs ot /et & FAe
HE ZR & HEAT B

Any person aggrieved by this Order-in-Appenl may Al an appeal to the appropriate authority
in the following way

A A dwed 3ol AR U9 AR S Saniee & id 30E, SR IO oEe
HOREE 1944 §1 URT ASE & ¥9W Ud Tard WO, 1994 & U 86 & M
frrATaiEE F0E & a1 w=d &

."l.anlI to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944
{ Under Section 86 of the Finance Act. 1994 an appeal lies to:

aiflaor s @ FEEfus @l AT @ o, SR TeOEe oew vd A A
ArantrETe & Bew ofs, 85 olE § 2, AR & e, A e, &1 & FEr anfgr o

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block Na. 2,
R.R. Puram, New Delhi inall matters relating to classification and valuation.
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To the West regionial bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,

2v Floor, Bhaumali Bhawan, Asarwa Ahmedabad- 380016 in case of appeals olher than as
mentioned in para- 1n] above
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scribed under R 6 of Central Excise (Appeal] Rules, AOCOT 'I:Iled
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The appeal under sub section (1) of Section B6 of the Finance Act, 1994, 10 the A p-.-flla.te
ribunal Shall be filed in quadrupheate in Form 5.T.5 as pr{.‘-ﬂﬂﬂhﬂﬂ under Rule 9-&1? of the
rvice Tax Rules, 19094, and Shall be accompanied by o copy of the order appeale a%amsl
jone of which shall be certified copy) and should be accom HI.'IE:'"I_L by a ém of ]ﬁf 1 e
B I00 . ATe e Eocnt ol Servie: rar & ites Jemaricd & bavny e B ear
than five lakhs but nof exceeding R Finy Lakhs, r.:{.'.l.m.ﬂrnﬁ; Iﬁri]irr: the amount o rm-.ﬁ'?f
interest demanide naity levied s more than ffty La rupess, in
crossed bank dralt in l’a'mm]:"::l' the .E‘aaiahmt isirar the I:rgr:h rI: I1ﬂ‘!|:|1||!'IEI|::'I:| %E

Sector Bank af the place where the bench of Tobunal is situated. | Applicabon made for
grant ol stay shall be accompanied by & fee of Bs 500/ -

e wfofes, 1004 & o 86 @ wums (2) v (20 F Eh o3 & o whw, dEEe
e, 1994, ¥ Froe 92) va 42a) & Fe Peaf| ouw 877 A & o gl oF s ey
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The appedl under sub section (2] and (2A) of the section B6 the Fimance Act 1994, shall be

filed in For ST.7 as prescribed under Rule 9 (2] & 902A) of the Service Tax Rules, 199*} arnd

shall be acoompanied by o copy of order of Commissioner Central Excise or Commissioner

Central Excise (Appeals| jone of which shall be a certified copy) and copy of the order Tm:m*cl
; the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
entral Excise Service Tax to file the appenl before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this c.ré’rr shall lie before the Tribunal on payment of 10% of the duty
demanded whetre duty or duty and penalty are in dispute, or penalty, where penalty alone s
dispute, provided the amount of pre deposit payable would be subject to & ceiling of Rs. 10
Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

il amount defermined under Section 11 1
il amount of erroneous Cenval Credit taken; _
11'1'1 amournt pavable under Rule & of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply 1o the stay
apphcanon and appeals Fl-ranmg before any appellate wuthority prior to the commencement of
e Finance [No.2) Aoy, 2014
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In case of anv loss of 5, where the loss occurs o transit from a factory to a warchouse or
to another factory or from one warehouse 1o another dunng the course of processing of the
in awarehouse or in storaee whether i A factory or in a3 warchouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India
afl on excisable materinl us[t!d in the manufacture of the g which are exported o any
country or termiory oultssde [ndia,
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Attention ks also invited o the rules r.n-.-ermf leﬁ_'m:i other related matters contained o the
Customs, Excise and Service Appellate Tnbunal (Procedure) Rules, 198:



Appeal No: 23/GDM /2017
Appellant: M/s. AMW Motors Limited

:: ORDER-IN-APPEAL ::

Being aggrieved with the Order-in-Original No:
Rebate/353/2016-17 dated 22-12-2016 (hereinafter referred to as
“impugned order”), passed bv the Deputy Commissioner of Central
Excise, Bhuj (hereinafter referred to as “Lower Authority™), M/s.
AMW Motors Limited, 34 Km Milestone, Bhuj - Bhachau Road, Village:
Ranaiyabe, Taluka: Bhuj, Dist: Kutch (hereinafter referred to “the
appellant”), who are engaged in manufacturing of excisable goods falling
under Chapter 72 & 87 of First Schedule to the Central Excise Tariff Act,
1985 and also availing CENVAT credit of the Input, Capital goods and
Input services under the CENVAT Credit Rules, 2004, have filed present

appeal.

2. The appellant filed a Rebate claim on 11-08-2016, under
Notification No: 19/2004-Central Excise (N.T.) dated 06.09.2004, as
amended (hereinafter referred to as the “said notification™), seeking
refund of Rs. 4,36,020/- being the amount of Central Excise duty paid
by them on clearance of the excisable goods which were exported out of

India.

3. During scrutiny of the said rebate claim, it was observed by
the Lower Authority that goods were cleared for export from the
appellants factory premises on 21.08,2015 under ARE-1 No. 21 dated
21.08.2015, however the same has been exported on 13.07.2016 as per
Shipping Bill No. 8828278 dated 13.07.2016. Thus, there was a delay of
more than six months, for export, from the date of clearance of the goods
Irom factory and the appellant did not request for extension to the
Commissioner as required under Clause 2{b} of the said notification,
Thus, the above observations culminated into issuance of Show Cause
Notice dated 14.10.2016 by the Lower Authority wherein it was proposed
to reject the rebate claim for contravention of clause 2{b) of the said

notification,

4, The said Show Cause Notice was adjudicated by the Lower
Authority vide his impugned order wherein he rejected the rebate claim
on the grounds that there was non compliance to clause 2(b) of the said
notification,
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Being aggrieved with the impugned order, the appellant have

filed present appeal on the following grounds that;

(1)

(i)

{1}

[1v]

It is fact that the goods have been cleared upon payment of duty
and have been exported at later date and the exports procecds
have been realized, Secondly, the claim has been filed within 1

vear from the date of let export order,

the Lower Authority had proposed to reject the claim for rebate
on the grounds that it was barred by limitation, as the exports
were made after six months from the date of clearance from
factory, even when the rebate claim is filed within one vear from

the date of export;

the appellant while referring to Section 11A and 11B of the
Central Execise Act, 1944, stated that period of limitation
prescribed in Section 11A ibid does not operate in respect of a
claim of rebate made under notification issued under Rule 18 of
the Central Excise Rules, 2002 and placed reliance on case law
of Raghuvar (I) Limited - 2000 (118) ELT 311 (SC);

the appellant further stated that Rule 18 of the Central Excise
Rules, 2002, provides for rebate of duty subject to conditions
and limitations as may be specified in the notification and
therefore the party is entitled to the rebate subject to such
condilions or limitations as may be specified in the notification
and it is open for Central Government to impose conditions or
limitations including as to the period within which the rebate

ought to be claimed;

the appellant stated that the Rule 18 of the Central Excise
Rules, 2002, is similar to Rule 12{1) of the Central Excise Rules,
1944 and also stated that where Central Government intended
imposing a time limit in respect of a claim for rebate, it provided
for the same in the notification issued under the rule i.e, Rule
12 of the Central Excise Rules, 1944 which corresponds to Rule
18 of the Central Excise Rules, 2002;

Xz
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(vi] the appellants also placed reliance on the case laws of Deorcas
Market Markers Private Limited - 2015 (321) ELT 45,
Everest Flavors Limited - 2012 (282) ELT 481 (Bom) and
contended that their rebate claim ought not to have been
rejected for the reasons mentioned in the impugned order since
their rebate cannot be denied when it is filed within 1 vear from

the date of export.

6. The Central Board of Excise and Customs vide Notification
No. 26/2017-Cx(NT) dated 17.10.2017 read with Order No. 05/2017-
Service Tax dated 16.11.2017, has appointed undersigned as appellate
authority under Section 35 of the Central Excise Act, 1944, for the
purpose of passing orders in this appeal.

7. Accordingly, a personal hearing in the matter was held on
17-01-2018. Shri R. Subramanya, Advocate of M/s. Subramanya Law
Company, Ahmedabad appeared for personal hearing and reiterated the
written submissions made by them in appeal memorandum and placed
reliance on the case laws cited therein and requested to allow their
appeal. Nobody was represented by the department despite being asked
to do so vide letter dated 29,12.2017.

Discussions and findings:

8. I have carefully gone through the appeal memorandum and
the submissions made by the Ld. Advocate during personal hearing. 1
find that since the appeal is against rejection of rebate claim, therefore
there is no need for compliance to requirement of Section 35F(i) of
Central Excise Act, 1944. | also find that vide letter dated 01.03.2017
Lower Authority was asked to submit parawise comments on the points

raised by the appellants, but till date the same has not been received.

Q. I find that only peint required to be decided in this case is
whether the impugned order rejecting the rebate claim is just and proper
or otherwise. 1 further find that it is undisputed fact that (i) duty, of
which rebate is being sought, has been paid, (ii) the goods on which the
same has been paid have not been exported within six months from the
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date of clearance from the factory of the appellants, and (iti) the rebate

claim has been filed within 1 vear from the date of export.

10,1 Since the present dispute is for exports done under
Notification No. 19/2004-Central Excise [NT) dated. 06.09.2004, as

amended, the relevant portion of the same are as under:

" In exercise of the powers conferred by rule 18 of the Central
Excise Rules, 2002 and in supersession of the Ministry of Finance,
Depariment of Revenue, notification No, 40/2001-Central Excise

(NT), dated the 26th June 2001,]G. 5. RA69E), dated the 26thJune.
2001/ in so far as it relates to export to the countries other than
Bhutan, the Central Government hereby directs that there shall be
granted rebate of the whole of the duty paid on all excisable goods
falling undler the First Schedule to the Central Excise Tariff Act, 1985
(5 of 1986}, exported to any country other than Bhutan, subject to
the conditions, limitations and res

hereinafter,-
(2) Conditions and limitations: -

@)  that the excisable goods shall be exported after
payment of duty, directly from a factory or warehouse,
except as otheruise permitted by the Central Board of
Excise and Customs by a general or special order:

(b}  the excisable goods shall be exported within six

months from the date on which they were cleared
for _export from the factory of manufacture ar
warehouse or within such riod
Commissioner of Central Excise may in any
particular case allow;

('

fed}

(el

N

fal ...
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(3) Procedures:-
(a)

fb) Presentation of claim for rebate to Central Excise:-

fi Claim of the rebate of duty paid on all excisable
goods before the expiry of the period specified in
section 11B of Central Excise Act, 1944(] of 1944)
along with original copy of the application to the
Assistant Commissioner of Central Excise or the
Deputy Commissioner of Central Excise hatving
Jurisdiction over the factory of manufacture or

\
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warehouse or, as the case may be, the Maritime
Commissioner;

) The Assistant Commissioner of Central Excise or the
Deputy Commissioner of Central Excise of Central
Excise having junisdiction over the factory of
manufacture or warehouse or, as the case may be,
Mantime Commissioner of Central Excise shall
compare the duplicate copy of application received
from the officer of customs with the original copy
received from the exporter and with the triplicate copy
received from the Central Excise Officer and if
satisfied that the claim is in order, he shall sanction
the rebate either in whole or in part.

Since the goods in question has been exported to NEPAL,
therefore as per explanation (ii) of Section 11B of Central Excise Act,
1944, the claim is required to be filed within | year from the date on
which the goods passes the frontier,

10.2 In this case the goods were cleared from factory on
21.08.2015 and they crossed the frontier on 13.07.2016 and the rebate
was filed on 11.08.2016. Now comparing the above date line with the
statutory provisions, | find that as per Clause 2(b) of the said
notification, the goods should have been exported within 6 months from
the date of clearance from factory i.e. it should have crossed frontier on
or before 20.02.2016, which is not so in this case. Therefore, the
appellant were required to seek extension from the Commissioner.
However, I find that appellant has at no point of time sought extension
from the Commissioner. [ also find that this fact is not disputed by the
appellants.

10.3 | find that appellants in their Appeal Memorandum have
dedicated quite number of pages in reproducing Section 11A and 11B of
the Central Excise Act, 1944 and have then referred to clause 3{b) of the
said notification according to which the claim is required to be filed
within | year from the date on which the poods passes the frontier, |
find contention of the appellant that notification does not prescribes any
period of limitation in respect of claim of rebate is not acceptable since
provisions of Section 11B of the Central Excise Act, 1944 have already
been incorporated in the said notification. | find that My VIEwWs are
supported by judgment of Hon'ble Madras High Court in the case of

\1°
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Hyundai Motors India Limited V/s. Dept of Revenue, Ministry of
Finance reported at 2017 (355) ELT 342 (Mad). | further find that the
appellant has ignored the conditions prescribed under Clause 2(b} of the
said notification. Therefore, | find that the arguments placed forth are
not relevant in this case, since the rebate has not been rejected on the
ground of limitations but it has been rejected on the grounds of non
compliance to Clause 2(b) of the said notification and the appellant has

not placed any argument on this point.

10.4 | find that another set of arguments placed forward is that
Rule 12 of Central Excise Rules, 1944 and Rule 18 of Central Excise
Rules, 2002 are similar and thereby drawing the conclusion that where
the Central Government intended imposing a time limit in respect of a
claim for rebate, it provided the same in the notification issued under
Rule 12 of Central Excise Rules, 1944 which corresponds to Rule 18 of
Central Excise Rules, 2002, Since the said notification, has been issued
under Rule 18 of Central Excise Rules, 2002 and upon referring it reads

as under:
“Rule 18. Rebate of duty.-

Where any goods are exported, the Central Government may,
by notification, grant rebate of duty paid on such excisable
goods or duty paid on materials used in the manufacture or
processing of such-goods and the rebate shall be subject to
such conditions or limitations, if any, and fulfillment of such
procedure, as may be specified in the notification.*

Thus, Rule 18 of the Central Excise Rules, 2002 clearly
refers the notification and the said notification clearly lays down the
condition that the goods should be exported within 6 months from the
date of which they were cleared for export from the factory of
manufacture or within such extended period, as the Commissioner of
Central Excis¢ may allow. 1 find that appellant has not placed any
evidence on record that they have sought extension from the
Commissioner in this regard or the Commissioner has granted such
extension to them. Thus, [ find that there is non-compliance to Clause

2(b) of the said notification. | find my views are well supported by the
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decision of Government of India in the case of Ind Swift Laboratories
Limited reported at 2014 (312) ELT 865 (GOI) wherein it has been held
that himitation condition of six months for export and requirement of
permission by authority for extension of time, is statutory and
mandatory condition under Notification No. 19/2004-C.E. issued under
Rule 18 of Central Excise Rules, 2002 and accordingly it was held thar
rebate is not allowable for violation of said mandatory conditions. Thus,
the Order-in-Appeal granting refund was set aside. Identical views were
once again taken m the case of L'amar Exports Private Limited
reported at 2014 (311) ELT 941 (GOI) and Remlaks Exports Private
Limited reported at 2011 (272) ELT 637 (GOI).

10.3 | find that case law of Rahuvar (India) Limited - 2000 (118)
ELT 311 (8C) is not applicable since the dispute is not about limitation
but it is about substantial compliance to conditions of the said
notification. | find that appellant has relied upon the case law of Dorcas
Market Makers Private Limited - 2015 (321) ELT 45 [Mad) on the
point of limitation. Upon referring the same I find that it clearly
endorses the view that Rule 18 of the Central Excise Rules, 2002 is
to be construed independently and the rebate of duty should be
under Notification No. 19/2004-Central Excise, dated 06.09.2004,
as amended. Thus, it was on the part of the appellant to satisfy the
clause 2(b) of the said notification, which they failed to do so. [ further
find that another relied upon case law of Everest Flavors Limited -
2012 (282) ELT 481 (Bom) has not been accepted by the Madras High
Court in the case law of Dorcas Market Makers Private Limited - 2015

(321) ELT 45 (Mad). Thus relied upon case laws are not of any help to
the appellants.

10.4 Un the contrary in the case of Tata Motors Limited
reported at 2014 (311) ELT 897 (GOI), | find that it has been clearly
held that rebate is not admissible in case of the goods exported after

stipulated six months without obtaining permission from the competent
authority for extended period.

10.5 I also find that in the case of M/s. Cadila Health Care
Limited reported at 2015 (320) ELT 287 (Bom), the goods were cleared
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for export under the said notification on 31.01.2005 and could not be
exported within six months, as per requirement of Clause 2(b) i.e. on or
before 30.06.2005. Therefore after expiry of six months on 17.06.2005
the party requested competent authority for extension of another 3
months i.e. upto 31.10.2005 and during the pendency of such request
the goods were exported on 09.09.2005, Since the party could not
produce the extension before the authority the rebate was rejected. In an
appeal against such rejection, Hon'ble High Court of Bombay has upheld
the rejection by the authority. Likewise, | find that in the case of Positive
Packaging Industries Limited reported at 2014 (314) ELT 876 (GOI) it
has been clearly held that rebate of the goods is admissible which are
exported within 6 months,

11, In light of above discussions and findings, 1 hold that appeal
of the appeliant 15 devoid of any merit. Accordingly, appeal is rejected
and impugned order upheld.

F.N. V.2/23/GDM/2017 ”
Place: Rajkot. (LALIT PRASAD)
Dated: 01,2018 COMMISSIONER, CGST & CEX, RAJKOT/

COMMISSIONER (APPEALS-III),
CGST & CEX, RAJKOT

By Speed Post

To,

M/s. AMW Motors Limited,
34 Km Milestone,

Bhuj - Bhachau Road,
Village: Kanaiyabe,

Taluka: Bhuj,
Dist: Kutch 370020
Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad
Zone, Ahmedabad.,

2) The Commissioner, GST & Central Excise, Kutch,

3) The Commissioner, GST & Central Excise, Rajkot.

4) The Assistant Commissioner, GST & Central Excise, Division-
Bhuj.

3] Guard File.



