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I S&TI (Order In-Appeal No.)

KC H-EXC US-000-A PP- 154-2017 -18

ilt 6{A *'r arfr'o I 30.o1.2018
Date of Order

Passed by Shri Lalit Prasad, Comnissioner, Central Goods and Service Tax & Central

Excise, Rajkot

Jfr"fl{dT riuqr rq/rotb-t.J.g. (r.d.A.) fraia tu.t..tottg t sm qt dg 3nfuF:n&r q.

o9lQorre-(rg.ff. kar+ rr,.tr.r.rb t.:r"+elur fr, ,ff dfr-f, wtrd , 3{r{Fral , n-fiq ETg qti €-o +r

rllr r.qr Ttr, irfr+tc +t fr.a :ri$F-qq tqqu fr tlrr te, difi-{r 3iqr elffi $fuFqq tquu ff
qrr 3e + 3ft-,fd nJ frr rr* 3 * €-dsi d nr*r crfud rri t r*q t ${ra crffi t 5c

n-F-q-rd fuqr rrqr t.

In pursuance to Board's Notification No. 261201'7 -C.Ex.(NT) ctatecl 17.1O.217 read

u.ith Board's Order No. 05/2017-ST dated 16.11.2017, Shri Lalit Prasad, Commissioner.

Central Goods and Service Tax & Central Excise, Rajkot has been appointed as Appellate

AuthoritJ- for the purpose of passing orders in respect of appeals filed under Section 35 of

Central Excise Act. 1944 and Section 85 of the Finance Act. 1994.

Date of i sstre

I

rl- 3{rR 3{14fd/ s{f,d 3rzFra/ :qr+ra/ s6146 31rqqd, ffiq y.qrE at e"F/ t-d:F-{, rra+tc I awaztT
I entfirnir ronr':qrftfua art"qa yrarr t q#a 7

Arising out of above mentioned OIO issued by Additional /Joint/ Deputy/Assistant
Commissioner, Central Excise / Service Ta-x, Rajkot i Jamnagar / Gandhidham :

q 3f+fr6-dl A gfrdrff 6I affi (rd 9?lI / Namc & Address ot the Appellants & Respondent :

M/s AMW Motors Ltd., 34 Km. Milestone,, Bhuj-Bhachau Road Village : Kanaiyabe,
Taluka Bhuj, Kutchchh

Is ilh(3rq'fr) €'z?iE-d 6B dqtra ffi'fuaat* n :qqrd crffi / vrfurrul 6 uro
Jfrd qTw * 6rar tt/
An\ person aggrieved by this Order in Appeal may file an appeal to the appropriate authority
in th'e follorr.ifi'E war .

(A) drrr r1a ,idq JiqK afffi uE S'drr{ 3rffi-{ ;qrqTfr+wT * cF 3{qrfr, ffiq 3iqr lr@
3{fufria ,1944 6r qm"3ss t riaa'ra w E.a.]rfrB-cq, tgsa 6r qRr 86 t 3i,+fd
ffifua srr6 Er qr sqr-& t t/
Appeal to Customs, Excise & Service Tar Appellate Tribunal under Section 35B of CEA, 194.1

/ Under Section 86 of the Finance Act, 1994 an appeal lies to:

(i) ildf+{q {.qi6d t rqFtra {sfr Hrff& dFT cla, i;drq r.qrcd q64' (d t-dr+-{ 3rffiq
;qrzTfufi{fr ff fre}s q-d. iFc -frrm a 2. irr{ + t{o a-$ fru-fi +l fir"arfr qrfu, rl
The special bench of Custorns, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, Neu' Delhi in all matters relating to classification and valuation.

(ii) Jqtrd qfiEd-( r (al fr arra ,ra liq-dl fi rrarEr elq lrsfr jTfr fiFr ? e,, a;fi-q r.qr( ara6 (rd

e-dr6r iTffiq ;qrqrfu+{q ft-€-c) 6r cfa{n eHrq frfdfir, . da.fu'66. r5ar& ffid' 3rqrd}
3I6E-dTdrq 3z."iq 6t frI drfr qG(' I/

To the Wesl regional bench of Cusloms, Excise & Sen ice Tax Appellate Tribrrnal ICESTATI ar.
2rrd lr'loor. Bhaumall Bha$an. Asar$a Ahmedabad 380016 in iase o[ appeals oiher thad as
mentiondd in para- 1{a) abovd

I



!

(iii)

(B)

(i)

(ii)

,T{IT

yffiq qrqifu+rq S sqeT 3{qrf, rt{d 6[i + frq #fiq rflre ?f6 (3{qO fr{qrd-dr, 2001

* G-qa 6 & 3ia?td' Atfrftd fu\' ari'cq{ sa-a +t an cfui fr d GilT orar qG(' r 5+A lr
+-s t rq t'+ cft + srEr, JET JFrd ?ftnr fir pftr ,eq:a 6I ai,T Jlk FIrTrqI rrqT qa1ar, rw s
ars qr rs$ rq, 5 dE tvt qr so fru wt aa. 3nrrfl 50 Gnr scq fr lft+-" t d Frsr:
1,000/- $qi, 5,000/- sqi :nmr 10,000/- tri or fttffua sqr slffi fr cfr {irrd +tr Ftqlfra
rlffi 6r a-riara, stifta ufr-eq ;qrqTfu+pT 6r ensr + [6T-d6 {ftErr * drq t FdiS sfr

ffi-fr6 fri * +fi rorr orft ffid *6 gFFc (-drrr fu-qr frr;rr arGt I s-.ifua grw 6r el4ard,

t+ fir w rnur fr 6tar ErRr il6T €dft-d xffi ;qrqrfu-rtq #r ent+r Rra t | €rrrd-$r*r
(€ 3frf{) t frq 3Tri{fr-q{ +'srr 500/- wq 6r Ftitft-a Ta. ffir a'rar fin rl

The aopeal to the Apoellare Tribunal shall be filed in quadruplicate in form EA-J / as
orescribe<l under Rul'e'o of Cenrral Excise lAooeall Rulesl 20O1'and shall be accomoanied
heainst one uhich at least should be accbrh'nanied br a fee of Rs- 1.000/ Rs.5b00/-.
R6. 10.000/- where amount of dutr demand / interest / oeialtv / refund is uDto 5'Lac.. 5 Lac'to
50 Lac and above 50 l-ac resoec(iveh in the lorm of cross6d bank draft in favour ofAsst.
Reeistrar of branch of anv norninated or,rhlic sector bank of the olace where the bench of anr
noirinated public sector" bank ol the nlace nhere the trnch'of the Tribunal is situated.
Application irrade for grant of star shall be accompanied br a l'ee ol'Rs. 500/-.
3rqHlq ;qErt$s-{ur + srr&r 3TqId, l-ad 3TF}fi{q. 1994 +T trr{r 86(1) fi 3rilrtd €-dr6'{
ffi, 1994, t ftqa 9(1) fi aaa FmiR-a wrd s.r.,s * qR cfui d St ar s+nt ad rst
srpT Bs sr&r +. E5d 3rfi-d 61 4* d, ,fl& cfa $?r rt e'irr;T 6.t r++i t t'a cfr e-q.rB-d

qTBq)

wflrfrr
d_ff 3llr n;r$ t rq t ma a-fi cfA * qnr, il6 i-at+T 6I Eftr aqrd ffr ira sfu a-rrM

srrq 5 drs gI 5ss {4, 5 dr€r sq(r qI 50 drg 5qq +F r+arsr 50 dr€r 5c(r t
3ift6' B d m"arr: i,ooo/- rq$, 5,000/- 5q$ 3rzrEr 10,000 tqt +r Fruttra
€aaa +tt Frq111-a rre+ 6r srrkrFr rdfrd afiffq
or- q ffi afr sr6*d-n af"{ *
ETE- 6r 3{rEIr4

€2I'I;T :n&r 1Fe iil-&)

6r snsr +
s4-rTqffr@t
Edrtrm {rg€dR +'

*+ rqrr ilft ffia d.m FrFC c-dRr ffi-qr orar qGq I {irifud
d'o 6r rs ensr fr ilar ErR,;ro s'dfud 3{q-eq ;=qmrfu'+pr frr srrcr Rrd t r

fi fr(' il&da,q{ h {r?r 500/- €qt' 6r frq1fua ?rE6 drfi 6-{f,r ilrr tl

The appeal under sub seclion il) of Section 86 of the Finance Act. 1994. lo the ADDellate
Tribundl Shall be filed in quadiupltcare in Form S.T.5 as orescribed undei Rule 9{11'ot the
Senice Tax Rules. laQ4. afid Shall be accomoanied br a cbov of the order aooealed heainst
{one ol\ hich shal! be certified coD\}and should be accom'rianied bv a fees'of Rs. 1O00/-
1,here the amqunr ol senice tax & ihierest demanded & penaltt levied of Rs. 5 Lakhs or less,
Rs.5000/- \ here the amount of service ta-r & inreresr deman",Ced & oenallv levied is more
than five lakhs but nol ex(eedinR Rs. Fifn La-khs, Rs. 10.000/.rrhere the airount of service
t a-x & interesr demanded & penEltv levied rs more than lrftv Lakhs ruoees. in the form of
crossed bank drafl irr [avoui o[ lh"e Assislar]l Resrstrar ol ihe bench of nominated Public
Sector Bank of t.he place rrhere rhe bench o[Tri6unal is siruated. / AppJication made for
grant of stay shall be accompanied b1 a fee of Rs.5007 -.

fu.a rfrF'+q', 1994 *r urr s6 6r ic-trrr:ii (2) t.a (2A) * 3iirrta d-$ 61 4fr 3rfifr, tar+,'{

ffi, 1994, * B-{q 9(2) !.i 9(2A) t erfa G'qift-a crrd s.r.-7 d ffr ar s*efr qti rst wr
:nqra, idrq tiqr( erffi 3{zrcn 3{rzFrir (Jiq-O, +G*'q rflr( eJE6' rqr$ crtrd $rfu €t cfrqi
x'ilrd 4-t (r{A t (.6 cF rqliB-d 6tfr aGg :itr r.o-ra ffir{r s6Er6 3rTTrd 3rerdT rcqf,d,
idrq r.qrq fle"F/ e-.rFF{, +} 3{trrq;qqft-+'<rr +t Jni{d nS 6-t? fir B{er ii ar} yrict *r
cfr efr €rq fr €Trf, 6{fr &fr I /
The appeal under sub section (2) and (2A) o[ the section 86 the Finance Act 1994, shall be
filed ih'For ST.7 as prescribed trnder Rule Q 12) & 9(2A) of the Senjce Ta-r Rules. 1994 and I
shall be accompanied br a cop\ oI order of Commissioner Cenlral Excise or Commisstoner,
Central Excise iAppeals) {one rif rrhich shall be a cenified copr') and copr of the order passed
by the Commissloner authorizing the Assistant Commissioner or Deputy Commissioner of
C'entral Excise/ Service Tax to file"the appeal before the Appellate Tribuhal.

fiqr cfs.6, fi;frq tqr6 ?16 (rd S-drfi rfrfrq HfiIfi"T (&) + cft gffi + lrI4A d"+-dE-

r.lr4ifffi nftC'q-q 194-4 SI qrfir 35('6 * 3rrlrd, d fi ffi-q nftfrq-4., 1994 ffr uRr 83 *
riaal.d 

"t-dT+r +t afi arq ff arg t, fs 3{re?r + cf- xfrffq sTF}'+-{uT e rq-cr 6-{d Hrrq siqr{
qr6/tET 6{ ar-4 t rohsrd (r0d), sd .qrar uE adrar ffia t, qI {atfrI. +s *-+e ratar

ffi t. * ry."ra "* 
,*, i#'a trfl qrr * irir,'r'a s-"r 16;e EIfr vsm-d -a flfti {s

+.t5 tc(r t sft'-+ a dt
*ffiq 3aqrd tn;+ p.i d-qrrr t 3rf,da "arr i*\'rr(' 9l e-F" fr B-+;+ eflff'fr t

(4 qRr 11 + t;Edd 16rr
(ii) ffie w{r 6I e 49 ardil {rfa}

(iii) ffie 3.qr lM 6 fi-rm 6 t 3r.rJrd aq {6fr
- fid zrd fu le qnr t crdtrm ffiq (d 2) :rBG-qq 2014 S 3mh{ t Td"m 3rfieq
qTffi * $qar fufra erra :rS (rd 3rfi-il +t aq a-fr Mtl

For an anoeal to be hled before the CESTAT, under Section 35F of the central Excise Act,
lS++ 

"l,ich 
is also made applicable ro Senice Tax under Section 83 of the Finance Act, 1994,

an appeal aqainst rhis order slrall lie hefore the Tribunal on palment ol" l0o; of -the duty
aemdridect u'trere dutr or dul\ artd penallv are in dispute. or penaltl . where Penallv alone rs In

Ai;pri;: prJvitled the amourlt of pi-c deposir parabli \ould be subjecl to a ceiling of Rs. l0
Crores, t' 

Under Central Excise and Sen'ice T&\. "Dutl'Demanded" shall include :

lil amounl determined untler Section I I D;
liir amount of erroneotls Cenvat Crerlit taken;
i,iit amount Dayable under Ruie 6 of the Cenvat Credit Rules

- "-iia.O furlher'lhal lhe rrror isions of this Seclion sllall nol applv 1o the sta.v-

application and appeals pending befirre anr appellale aulhoril\ prior to the commencemenl ol

the Finance (No.2) Act. 2014.
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(c)

(i)

(ii)

(iii)

(iu)

(")

(ui)

(D)

(E)

(F)

fir{ir $FFrt 6l rd-tqrur intqa :

Revision aoolitatioa to Goverrxment of India:
fs JnaRr 6T c-dtnToT qrfu+t ffifu-a qlE-dt fr, ffiq 5aqlq eI6' sfuF-{q ree4 ffr qRr

35EE *'c?ra-qff,+ fi 3+-ilfd srar sfia. s{rtd g{6rt, q-+ftepr yd-ca g-615. Eaa rrcq, {rsg
h'sl?T, d?ft *m-oi*-+a &c srifl, E--sd al?i, +$ ff"fr-rr"ooor, +} Giqr orar srGqr Z

A revision aoolication Iies Lo the Under Secretan. to the (io\ernment of lndia. Revision
Application Uhit, Ministn oI Financc, Departmenf of Revenue, 4th FIoor, Jeevan Deep
Buildins. Parliament Street. Nerr Delhi-110001. under Section 35EE of the CEA 1944 iir
respecf iif the follorring case, governed bl first proviso to sub-section 1l) of Section-358 ibid:

qfr qrd * ffi ++'gra 5 a6fr *. 6r a?F{nfr E;fr am +f ffi +rruri S ersR 116 t qrrprd
t dltra qr A;fi -irdq. 6psnfr qr ful ftim"q-fi ersq rlE t q€t ffir1 116 cr{rrrra fi afirq, qT Gffi
s{gR rrd fr ur srJRur fr qrd fi rRrFrwr fi C{a. Gr* +rrriri qr tr{ft s{gR {6 t ffid t ++gra
a; rr+tr *u
In case of anr loss of soods. rvhere the loss occurs in transit from a facton, to a $,arehouse or
to another fa'cton or Yrom onc rrarehouse lo another durins the course of orLrcessing of the
goods in a nareh5use or in storage u'hether in a facton'or in"a s'archouse

e{rf, t qrfl Gffi {TEE qr qli 6l fua rt G am fi EF:ahT fr rqra *zt qrf, q{ crfr 4t
*ffiq r.-{K Tc6 fi gz (ftfrd) s 6rq-d fr, d srrra fi dr6{ ffi rr"q,ft 8f, d ffid 61 4s tl

In tase ofrebate ofdutr oIexcise on goods exnorted to anv counln or territon outside India
of on excisable materrdl uqed in the-manufaiturr ol the-goods rihich are eiported to an-r
country or territon outside India.

qfr s.srq er6 +r cIdlFFI B-\, Bdl rrcd + qrf,{. ilcrd qr elcrfl +) ara fura B_qr ilqr tt /
ln case of g"oods exp"orted outside India export to Nepal or Bhutan. \\'ithout pavment o[dutr'.

{frft-{d ricr t :-.qrra qr6 fi sfldra } frt, .il gq& id-i gs $fuF-rq a-d fsfi frft?t
+find t d-6a arzr fi ?T{ t ntr i-$ mllr sr) flq+-d l3rfiO fi rqm frea ufuF-++ 1a. 21.

r9q8 fiI ERr 109 t rom G-+a 6r G art's rerdr +4lqrftfu q{ qr drd fr crfta fr('rrq tl/
Credit of an\ dut\ allo$ed to be utilized lo\\ards palment o[ excise dutr on final producls
uirtli rtre-ofo.siOns of tnis Act or the Rules made there undeJ such grdgr- is passed b1. ttp
eommissioher (Appeals) on or after. the dale appointcd under Sec l09 of lhe Finance (No.2)
Act. 1998.

3q{t+d 3{ri4-;1 ff d cfrqf qq1 s6qr EA 8 *, s} ff a-aq 3FqrEa a1..F 1afr41 ffiq4rqdT,

2001, *'6qq o * 3rf,fu frfrfr.d t, gs nrlqr e snq-r fi 3 416 * fud fir drfi^qrfrs I

Jqtmd 3{rif,d * uRr 4d vrllr s 3r*f, sirlcr fir et cFqi €d-rd SI arff qG!'t err & +ffiq
r.sn qra vEft+q., tb++ 6r qr{r 35-EE fr a-fa B1ffta' el6 6r 3rm-Jfr t saq t dt qr

rR-6 # cF €irrd 6t arff qGqr I '
The abore aoolication shall be made in duplrcate in Form Nq. EA-8 aq specified. under Rule, O

of Central Eicise lAppealsl Rules, 2001 within J r-nonl tl-s lrom the date on whlch the order
ii.,,iJtii'i6 t E'i"oiidii"disiihii-is ibmmunicareil and shall be accompanied br tvqlopiqs each
;i iE;'oTo ;;5'oihE ifi:Apxal -ia 

;houid also be accompan:ed b\ a copr' o[ TR-6 challan
iitaii,.*J Frji;"..i'bi pred[iiuia iie-ai fiisinbed under Section .ls-EE olt]EA. 1944, under
Major Head of Account.

qfrftHlT 3{rda-;r t urer ffiBd fatritd ctiq 61 3rdTqrfr 6t artr qGq 
t

# **" n*-a u+ 6ps sq$ qI y{rt 6ff rt a sqt 2ool-E.,t ePrdra B-qT drc 3lt{ qtr f,frr-q

# C m* sqt t mo O a rq-{ roo0 -/ .n ela.Irm B-qr afr r

The revision aoolication shall be act ompanied }t a fe" of Rs. 200/ \\herq the amounl
irii,bt"i,a ln nud"ii-Oni"t-a" oi liis and R's. 1000/,- where rhe amount'involved is more ihan
Rupees One Lac.

qfa s€ Jne?r Jj-rB ra rirlci 6r ssrder H d} r.t6 {a vrtsi * frq el6 fir 3i?raF. 3q 
"{-f,d# d'B*-"- *ttol + iis. * 6H 6q afi fir fa€r +e 6r?i t il,re *" aq q?ritrR }qfrq

rqrft-oiur +i rt+ sfifr qr i;ffq F[6r-i +t (rfi 3{rtf,d fu-qr drdr t t / I" case, if the order
covers rarious numbcrs of order in Original, fee for each O.l O should--be Laid in lhe
atorisa id 

-mannei. 
not rrithsranding the fac'l lhat the one appe4l lo the Appellanl Tribunal or

ifri oni anijticatloh io tfre Central Govt. As the case mai be, is filled to ardid scriptoria uork iI
excising Rd. 1 lakh fee of Rs. 100/ for each.

q-anffrrfftIa -qrqTFRr ?16 nfufA-qq, 1975. t :rqrlfr- t * }l{sR {d vr*r ua Rrrrfr 3{reer €I
cF q{ ftiiftd 6.50 &t nr -qrqrfrq qt;.+ tfu-c 

-iFtT 
6rdT qrfrqr I

C)ne cont of aoolication or O.l.O. ad thc case mar be, and thc order of the adiudicatinq
authoriti shall Uear a court fee stamp o[ Rs. b.50 aS prescribed under Schedu]e-l in lerms o-T

the Couit Fee Acl,l975, as amended.'

€laT ?r.*F. idrq g?qrd rra w *-qr6{ rsdrq;qmfr-fi{lt {ara Efu lli:rqgr+dr, 1982 fr dff-fl
r.d jr-t +iqfrrd qrn-d # FFflfrd +-rA drd fut fi:ltr eft Lqrf, 3flqfi-d B-qr drdr tt /
Attention is also invited to the rules coverinq these and other related matters contained in the
Customs, Excise and Service Appe)late Trjbu*nal (Procedure) Rules, 1982.

I



Appeal No: 23 I cDM I 2Ot7
Appellant: M/s. AMW Motors Limited

3

:: ORDER.IIT.APPEAL::

Being aggrieved with the Order_in-Original No:

Rebate/353/2016-17 dated 22-12-2016 (hereinalter referred to as

"impugned order,,|, passed by the Deputy Commissioner of Central

Excise, Bhuj (hereinafter referred to as .Lower Authority'f, M/s.
AMW Motors Limited, 34 Km Milestone, Bhuj _ Bhachau Road, Village:

Kanaiyabe, Taluka: Bhuj, Dist: Kutch (hereinafter referred to cthe

appellant'1, who are engaged in manufacturing of excisable goods falling
under chapter 72 & 87 of First Schedule to the central Excise Tariff Act,

1985 and also availing CENVAT credit of the Input, capitar goods and

input services under the GENVAT credit Rules, 2oo4, have filed present

appeal.

2. The appellant filed a Rebate claim on 11_0g_2016, under
Notification No: 19/2004-Central Excise (N.T.) dated 06.09.2OO4, as

amended (hereinafter referred to as the 'said notification,), seeking

refund of Rs. 4,36,0201- being the amount of Central Excise duty paid

by them on clearance of the excisable goods which were exported out of
India.

3. During scrutiny of the said rebate claim, it was observed by

the Lower Authority that goods were cleared for export from the

appellants factory premises on 21.08.2015 under ARE-1 No. 21 dated

21 .O8.2015, however the same has been exported on 13.07.2016 as per

Shipping Bill No. 8828228 dated t3.O7.2016. Thus, there was a delay of

more than six months, for export, from the date of clearance of the goods

from factory and the appellant did not request for extension to the

commissioner as required under clause 2(b) of the said notification.

Thus, the above observations culminated into issuance of Show cause

Notice dated 14.10.2076 by the Lower Authority wherein it was proposed

to reject the rebate ciaim for contravention of clause 2(b) of the said

notification.

4. The said Show Cause Notice was adjudicated by the Lower

Authority vide his impugned order wherein he rejected the rebate claim
on the grounds that there was non compliance to clause 2(b) of the said
notification -



Appeal No: 23lcDMl2Ot7
Appellant: M/s. AIIIW Motors Limited

5. Being aggrieved with the impugned order, the appellant have

filed present appeal on the following grounds that:

(i) It is fact that the goods have been cleared upon payment of duty
and have been exported at later date and the exports proceeds

have been realized. Secondly, the claim has been filed within 1

year from the date of let export order.

(ii) the Lower Authority had proposed to reject the claim for rebate

on the grounds that it was barred by limitation, as the exports

were made after six months from the date of clearance from

factory, even when the rebate claim is filed within one vear from

the date of export;

(iii) the appellant while referring to Section 1 1A and 1 18 of the

Central Excise Act, 1944, stated that period of limitation
prescribed in Section 11A ibid does not operate in respect of a

claim of rebate made under notification issued under Rule 1g of

the Central Excise Rules, 2OO2 and placed reliance on case law

of Raghuvar (If Limited - 2OOO (r lg) ELT Bt t (Sc);

(iv) the appellant further stated that Rule 1g of the central Excise

Rules, 2002, provides for rebate of duty subject to conditions

and limitations as may be specified in the notification and

therefore the party is entitled to the rebate subject to such

conditions or iimitations as may be specified in the notification

and it is open for Central Government to impose conditions or

limitations including as to the period within which the rebate

ought to be claimed;

(v) the appellant stated that the Rule 18 of the Central Excise

Ruies, 2002, is similar to Rule 12(1) of the Centrai Excise Rules,

1944 and also stated that where Central Government intended

imposing a time limit in respect of a claim for rebate, it provided

for the same in the notilication issued under the rule i.e. Rule

12 of the Central Excise Rules, 1944 which corresponds to Rule

18 ofthe Central Excise Rules, 2002;

\ 1r7
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Appeal No: 23lcDMl2017
Appellant: M/s. AMW Motors Limited

(vi) the appellants also placed reliance on the case laws of Dorcas

Market Markers Private Limited - 2OlS (g2ll ELT 45,

Everest Flavors Limited - 2Ol2 l2g2l E;LT 481 (Bomt and

contended that their rebate claim ought not to have been

rejected for the reasons mentioned in the impugned order since

their rebate cannot be denied when it is filed within 1 vear from

the date of export.

6. The Central Board of Excise and Customs vide Notilication

No. 26l2OI7-Cx(NT) dated 17.10.2017 read with Order No. 05/20i7_

Service Tax dated 16.I1.2017 , has appointed undersigned as appellate

authority under Section 35 of the Central Excise Act, 1944, for the

purpose of passing orders in this appeal.

7 . Accordingly, a personal hearing in the matter was held on

l7-Ol-2O18. Shri R. Subramanya, Advocate of M/s. Subramanya Law

Company, Ahmedabad appeared for personal hearing and reiterated the

written submissions made by them in appeal memorandum and placed

reliance on the case laws cited therein and requested to a11ow their

appeal. Nobody was represented by the department despite being asked

to do so vide letter dated 29.12.2017 .

Discussions and findinEs:

8. I have carefully gone through the appeal memorandum and

the submissions made by the Ld. Advocate during personal hearing. I

find that since the appeal is against rejection of rebate claim, therefore

there is no need for compliance to requirement of Section 35F(i) of

Central Excise Act, 1944. I also find that vide letter dated Ol.O3.2OlT

Lower Authority was asked to submit parawise comments on the points

raised by the appellants, but till date the same has not been received.

9. I find that only point required to be decided in this case is

whether the impugned order rejecting the rebate claim is just and proper

or otherwise. I further {ind that it is undisputed fact that (i) duty, of

which rebate is being sought, has been paid, (ii) the goods on which the

same has been paid have not been exported within six months from the

\ LL
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date of clearance from the factory of the appellants, and (iii) the rebate

claim has been filed within i year from the date of export.

10. 1 Since the present dispute is for exports done under
Notification No. 19/2004-central Excise (NT) dated. 06.09.2004, as

amended, the relevant portion of the same are as under:

6

In exercise of the pouers conferred. bg ntle 78 of the Central
.Excise Ru les. 2OO2 and in supersession of tle Ministry of Finance,
Department of Reuenue, notification No. 40/ 2001-Central Excise
(NT), dated tl-Le 26th June 2001,[G.5.R.469(E), dated the 26tfiune,
20011 in so /ar as it relates to export to tLte counties other than
Bhutan, the Central Gouemment herebg d.irects that there shall be
granted rebate of the uhole of the duty paid on all excisable goods
falling under the First Schedule to the Central Dxcise TaiffAct, 1985
(5 of 1986), exported to anA country other than Bhutan, subiect to
the conditions. ltmitdtions dnd res sD eclfied
herelnaffter

(2) Condltlons and. llmltatlons: -

(a)

(b) the excisa.ble shall be exoorted uttthin sLr,
months from the date on uhlch theu uere cleared
for exoort frotn the factottt of manufacture or
utare or ulthln such esdend,ed oeriod as the
Commissloner of Central Excise m.au ln anu
partic.t Ldr crrse allotul;

(c)

(d)

(e)

a
@)

@

(3) Procedures:-
(a)

(b)

(i)

that the excisable goods shall be exported afier
paAment of dutg, directlg from a factory or raarehouse,
except as othenttise permitted bg the Central Board of
Excise and Customs bg a general or special order;

Presentation of claim for rebate to Central Excise:-

Claim of the rebqte of dutg patd on all exclsable
good.s betore the expiry of the pertod. spec{ied in
sectlon 118 oJCentralExclse Act, 1944(1 of 19a4)
along uith oiginal @pA of th.e application to the
Assislanl Commissioner of Central Excise or the
Deputg Commissioner of Central Excise hauing
juisdiction ouer the factory of manufacfure or
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u)arehouse or, as
Commissioner;

the case maA be, the Maritime

(i4 The Assistant Commissioner of Central Excise or tlrc
Deputg Commissioner of Central Excise of Central
Excise hauing juisdiction ouer the factory of
manufacture or uarehouse or, as the case mag be,
Maitime Commissioner of Central Excise shall
compare the duplicate copA of application receiued
from the offtcer of customs u.ith tLe original copg
receiued from the exporter and with the triplicate copg
receiued from the Central Excise Officer and. if
satisfied that the claim is in order, lrc shall sanction
ttrc rebate either in uhole or in part.

Since the goods in question has been exported to NEpAL,

therefore as per explanation (ii) of Section 11B of central Excise Act,

1944, the claim is required to be filed within 1 vear from the date on

which the goods passes the frontier.

lO.2 In this case the goods were cleared from factory on

21.o8.2o15 and they crossed the frontier on 13.or.2016 and the rebate

was filed on 11.08.2016. Now comparing the above date line with the

statutory provisions, I find that as per Clause 2(b) of the said

notification, the goods should have been exported within 6 months from

the date of clearance from factory i.e. it should have crossed frontier on

or before 20 .02.2016, which is not so in this case. Therefore, the

appellant were required to seek extension from the Commissioner.

However, I find that appellant has at no point of time sought extension

from the commissioner. I also find that this fact is not disputed by the

appellants.

10.3 I find that appellants in their Appeal Memorandum have

dedicated quite number of pages in reproducing Section 11A and 118 of

the central Excise Act, 7944 and have then referred to clause 3(b) of the

said notification according to which the claim is required to be filed

within 1 year from the date on which the goods passes the frontier. I

find contention of the appellant that notification does not prescribes any
period of limitation in respect of claim of rebate is not acceptable since
provisions of Section 11El of the central Excise Act, lg44 have already

been incorporated in the said notification. I find that my views are

supported by judgment of Hon'ble Madras High Court in the case of

\f {r
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Hyundai Motors India Limited V/s. Dept of Revenue, Ministry of
l'inance reported at 2or7 (gssl ELT 342 (Mad). I further find that the

appellant has ignored the conditions prescribed under clause 2(b) of the

said notification. Therefore, I lind that the arguments placed forth are

not relevant in this case, since the rebate has not been rejected on the

ground of limitations but it has been rejected on the grounds of non

compliance to clause 2(b) of the said notification and the appelant has

not placed any argument on this point.

10.4 I find that another set of arguments placed forward is that
Rule 12 of central Excise Rules, 1944 and Rule 1g of central Excise

Rules, 2002 are similar and thereby drawing the conclusion that where

the central Government intended imposing a time limit in respect of a
claim for rebate, it provided the same in the notification issued under

Rule 12 of central Excise Rules, 1944 which corresponds to Rule 1g of

central Excise Rules, 2002. since the said notification, has been issued

under Rule 18 of central Excise Ru1es, 2oo2 and upon referring it reads

as under:

oRule 78, Rebate ofdutu.-

Where any goods are exported, the Central Gouemment maA,

bg notification, grant rebate of dutg paid on such excisable

goods or dutg paid on materials used in tle manufacture or

processing of such-goods and th-e rebate shall be subject to

such conditions or limitations, if any, and fulfillment of such

procedure, as maA be specifted in the notification.,

Thus, Rule 18 of the Central Excise Rules, 2OO2 clearly

refers the notification and the said notilication clearly lays down the

condition that the goods should be exported within 6 months from the

date of which they were cleared for export from the factory of

manufacture or within such extended period, as the Commissioner of

Central Excise may a11ow. I find that appellant has not placed any

evidence on record that they have sought extension from the

Commissioner in this regard or the Commissioner has granted such

extension to them. Thus, I find that there is non-compliance to clause

2(b) of the said notification. I find my views are well supported by the

8
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decision of Government of India in the case of Ind Swift Laboratories

Limited reported at 2OL4 (3121 ELT 855 (cOIl wherein it has been held

that limitation condition of six months for export and requirement of

permission by authority for extension of time, is statutory and

mandatory condition under Notification No. lg l2OO4-C.8. issued under

Rule 18 of Central Excise Rules, 2OO2 and accordingly it was heid that

rebate is not a11owable for vioiation of said mandatory conditions. Thus,

the Order-in-Appeal granting refund was set aside. Identical views were

once again taken in the case of L'amar Exports private Limited

reported at 2OL4 (3111 ELT 941 (GOII and Remlaks Exports private

Limited reported at2OLL l272lF,LT 532 (cOIl.

10.3 I lind that case 1aw of Rahuvar (Indiaf Limited - 2OOO (l18)

ELT 311 (scf is not applicable since the dispute is not about limitation

but it is about substantial compliance to conditions of the said

notification. I find that appeliant has relied upon the case law of Dorcas

Market Makers Private Limited - 2O1S (g2tl ELT 45 (Madf on the

point of limitation. Upon referring the same I find that it clearly
endorses the view that Rule 18 ofthe Central Excise Rules,2OO2 is

to be construed independcafly and the rebate of duty should be

uader Notification I{o. I9/2oO4-Central Excise, dated O5.O9.2OO4,

as amended. Thus, it was on the part of the appellant to satisfy the

clause 2(b) of the said notiiication, which they failed to do so. I further

find that another relied upon case law of Everest Flavors Limited -
2Ol2 |,2821 ELT 481 (Bornf has not been accepted by the Madras High

court in the case iaw of Dorcas Market Makers private Limited - 2ols
(321) ELT aS (Madl. Thus relied upon case laws are not of any help to
the appellants.

i0.4 On the contrary in the case of Tata Motors Limited
reported at 2OL4 (3111 ELT 89? (cOI), I find that it has been clearly

held that rebate is not admissible in case of the goods exported after

stipulated six months without obtaining permission from the competent

authority for extended period.

i0.5 I arso find thar in the case of M/s. Cadila Health Care

Limited reported at 2o15 (3201 ELT 282 (Bom), the goods were cleared

\
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for export under the said notification on 31.01.2005 and could not be

exported within six months, as per requirement of Clause 2(b) i.e. on or

before 30.06.2005. Therefore after expiry of six months on 17.06.2005

the party requested competent authority for extension of another 3
months i.e. upto 31.10.2005 and during the pendency of such request

the goods were exported on 09.09.2005. Since the party could not
produce the extension before the authority the rebate was rejected. In an

appeal against such rejection, Hon,ble High Court of Bombay has upheld

the rejection by the authority. Likewise, I lind that in the case of positive

Packaging Industries Limited reported at2OI4 (914) ELT gZ6 (cOIl it
has been clearly held that rebate of the goods is admissible which are

exported within 6 months.

11. In light of above discussions and findings, I hold that appeal

of the appellant is devoid of any merit. Accordingly, appeal is rejected

and impugned order upheld.

F. N. V.2l23lcDMl2017
Place: Rajkot.

Dated: .01.20 18
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1)

ILALTT PRASADI

COMMISSIONER, CGST & CEX, RAJKOT/
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M/s. AMW Motors Limited,
34 Km Milestone,
Bhuj - Bhachau Road,
Village: Kanaiyabe,
Taluka: Bhuj,
Dist: Kutch 370020

2l

The Chief Commissioner, GST & Central Excise, Ahmedabad
Zone, Ahmedabad.
The Commissioner, GST & Centrai Excise, Kutch.
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The Assistant Commissioner, GST & Central Excise, Division_
Bhuj.
Guard File.
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