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Arising oul of above mentioned OIO issued by Additional/JoinrDeputy/Assistanl Commissioner, Central Excise / Service Tax,

Rajkot / Jamnagar / Gandhidham :

3Tffirfi.at & cffi 6r arq (rd qifl /Name & Addr€ss of the Appellant & Responden* :-

1.Mls. Gokul Overseas., Plot no 349 to 352, 368 to 376, 436 , KASEZ, Gandhidham
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lg snall(1rfffi) t eqfuJ 6ti eqtra ff|ERfuJ atr& t 3cT€ clffi / crfuf{sr + saaT 3rfi ar{{ 6{ E6idr tl/
lny person aggrieved by this Order-in-Appeat may tite an ippeal io the appropiate autho ty in the following way.

*Er rr.6 a;+q rcra {6 qd'd-dr6{ lrtrt{ arqlfufi{sr + cA ldr, Adq 5Fr< rf6 ]lfuft{ff ,1914 & qRr 358 &

Jrd,fd'la fa-a yfuAaff:lgga fr qRr 86 * :ir:ta F:sfifua Trrt A ar lrf,& t l/ - '

Appeal to Customs, Excise & SeNice T6x Appellale Tribunal under Section 358 of CEA, 1944 / Under Section 86 of the

Finance Act, 1994 an appeal lies to:-

afi-+rsr q.arfi i €-EFra ffs nra.& frFr Tfr, idlq 5.ql?-d T6 \ri t-A-f,{ nffiq arqrfu+r"r $ ari{ fi-d. ie iatc a

2, :n. il grr, Tg ffFff, +f & dr$ nrliq l/-

The special bench of Customs, Excise & Service Tax Appellate Tribunal of Wesl Biock No. 2. R.K. Puram. New Delhi in all

malters relating lo classification and valuation.
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-io the West regional bench of Customs, ExciSe & Sewice Tax Appellate Tribunal (CESTAT) at, 2'Floot, Bhaumali Bhawan,

AsaMa Ahmeda-bad-380016 in case of appeals other than as mentioned in para_ 1(a) above
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lit{ F,nqr rrqr aCrat. {qc S ars qr fs$ :F-ff, 5 dr{r €qq qI 50 drs {c( rqi 3nrfl 50 dr{i. rcq S- 3rm.q; t al ?ix.r[ 1,000i"
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frp yrira-qr #erq 500/- {tr( 6I fnifoa {i;E frEr 6t;Ir m l/

The appeal to the Appellate Tdbunal shall be filed in quadruplicate in lorm EA-3 / as presc.ibed under Rule 6 ol Ceniral

Excise iAppeat) Rules, 2OOl and shall be accompanied againsl one which at leasl should be accompanied by a lee of Rs

t,OOOl- ni.SOObl-, Rs.10,000/, where amount of duty demand/inlerest/penalty/retund is upto 5 Lac-,5 Lac to 50 Lac and

alove 50 Lac respectively in the form of crossed bank draft in favour ot Asst. Registrar of branch.of Eny nominated public

sector bank ot the ptace where the bench ol any nominated public sectol bank o, the place where lhe bench ol the Tribunal

is silualed. Applicalion made for grant of slay shall be accompanied by a tee of Rs 5001'

rlfrfrq arqrft-qrsr t s{rr 3r{r , ft-.T Jfrfrqfi, 1994 fI qr{r 86(1) } 3i /ld +{rqi{ ffi, 1994, i fr{{ 9(1) * 6d
gq# 
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;aE; rfrTzri + irn * Fr* rh qr{# rir i +fi r{rrr nrn Wra ti gIE Einr Bsr arar sIFq I Tiifud grF. fl lPrdri,

ti *r :q tno' ,i 6tsar Er. rs {itud yffiq arqr*+{sr €r nE Rra i r Frrri Jrhr (€ rf'ro + f*q 3lr}d;i-qd + wrt

5oo/- {cq 6r Flqlta if6 sar s-fdl ,n u

The aDD€al under sub sectioo (1) of Section 86 ol the Fin6nce Act, 1994, lo lhe Appellate Trrbunal Shall be filed in

quadruplicate in Form S.T 5 as p;escribed under Rute 9(1) of the Sewice Tax Rules, 1994, and Shatl be accompanied by a

iopy oi tte order appeate.t against (one of whicti ihalt.be c€nified copy) and should be accompanied by a fees ol Rs.

tobbl where the amount o{ service tax &r' fudCest demlndbd & penally levied of Rs. 5 Lakhs o. less, Rs.50001 where the

amount of service tax & interest demqr'thd i bqnalty loried is more than five lakhs bul not exceeding Rs- Fifty Lakhs,

Rs.10.000t where the amount ol senatq tfx & Lnteesl tlgmanded & penalty levied is more lhan fifty Lalhs lupees. in the

r.m or.rdssed baok drafl in tavour oi *ri Alsiet rn Fsdisirai o{ rhe bench ol nominaied Public Seclor Eank oI th6 place

where the bench of Tribunal is situatei-.il Applic.lion..{nadejlo'r granl of stay sh6ll tre accompanied by a fee of Rs.500/".
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The appeal under sub seclion (2) and l2A) of the seclion 86 rt" tin"*" e"ilgso, sha be filed in For sr.7 as presc bedunder Rure I (2) 6 9(2A) o' rhe service 
-rax 

Rures, 1994 and sha, De ".."-o"r- by a copy of order or commissionerceorral Excise o' commissioner, centrar Ercise (Appears) (one 
"r 

*rt"t Jii ir" a cenifed copy) and copy ol ihe orderpassed by the commissioner aurhorizioo the, Assi;hnt commissioner 
"._o*rt, i"rr'*'orer of cenlrar Excise/ service Taxlo file the appeal before the Appellale Tribunat.

(ii)

(c)

rtFI ?16' affiq 5eIE rlF lii i-d'r6r.3tftitq crtuf{ur {k) * cfi J{qrdt a ffErd i ffis3-acle rf6 ntuftq-ff 1944 +rlrm 3sr'c, +' -dita, d ff ffiq }tufrqq. ls94 fi rr.; ,J't *#" #*- + fr dr{ fi ,16 p, rs :n}rr + cfr 3rfficorfufior fr yQ-f, frrA Ftrq rictd n6xiE fr{ rrrr + ro oA.n 1ror.,, *H * {xtdr Mfd t, qr a-Crar, sc fi-{d.rntirffi t, 6r rrrd' i+qr rflq qrd'r+. sE:nri * -rra:ra r* ro # 
"i*^'im. t ,,r* * -,r. rc! ii 3itur.r 6tl

. . W ryr.a 116 !-a d-{r6{ + 3rf,4-d "a-rz fu\. 4q 116. i ftE rnftn t(i) rrRr ll A + jr Jra 16{
(iD t-die clxr *r fi a5 ?rcrd Trft)
(iii) i;ric rrr l:ffi i ft{ff 6 +, riT+d iq afiff
- qrd {6 fi. fs tn'{r i erdrna fa-.Aa 1+r. Z1 yftAoq ZOrq t lfi{,{ t Tt flqr$ 3ltrfq nfirerfi *.+rsSr ifsRrrltn3rS $E l,'fff, +1 aFI rdi tru

FOr an appeal to be filed betore lhe cEsrAT, under seclion 35F of the cenkat Excise Acl, 1944 which is also madeapPlicable lo se*ice Tax under seclion 83 of lhe Finance ect, tsga, a; +puui-"gu,n", this order shall lie before the Tribunalon payment of 10% of lhe duly demanded r|here duty or duty and penalty are in oispute, or pe.alty, where penalty alone is indispute, provided the amounl of preieposir payabte woutd be'subjei;;;;; 
" 

Rs. 10 Crores,
L,nder Central Excise and Service Tax, "Duly Demanded, shali inctuoe :(i) amount determined under Section 11 O;

(ii) amount of er.oneous Cenvat Credit taken:
liiD amount payabte under Rule 6 o, the Cenvat Credit Rutes

_ provided furlher thal lhe provislons of this_ section shall nol apply to the sray applicarion and appeals pending beforeany appe ate aulhority prior to lhe commencement of lhe Finance (No 2) l;t, 20ta

crl rf6r{ il c-rtHlr Jrrira :

Rovision app c;fion lo Gov6rnm6nt ot tndia:
5{ Jnarl fi rfrttrTq qfi-fir ffi"ri qr]rd ,}, }frq Fqrc- qfffi j{fi}A_c_s, 1994 ff uRr 35EE } crrn clfr+ + ji rta rd{
#'#iffi TdI,.DT vris? r*c, rtda *,a", o-oa ai,rT ,ltfr ;8 ."a* fiq rr+a, rra Fr"i, ri taodr-rooor, +i
A revision application lies lo the Llnde. secretary, lo lhe Government of lndia, Revrsion Apptjcation lJn[, Ministry of Finance,Depaflmenl of Revenue. 4lh Floor. Jeevan Deep Burtding, pra,"rn""t i,i""t, rr"" Delht-11000.1. under section 35EE ot theCEA 1944 in respect ot the fo,owing case, governed by firit provtso to .rU."irion (1) of Section-3sB ,bid:

qtr mfr fi n"-S T6gra +, Err-i i 
"r<r argn lfifr aIiI +l fq I +Trqtt t riBT Td fi crolFi + at{E cT l+:S ll;q 6r{sd qlftiffir'qrr5r',rr+e{flr<rm'""irra+arr*.;16f;*'zi";}"Hefld6r1ff6rsr*dtn.r,hn6l+rrsriqr

re'm i* ,lE s ard & T;Tra fi flid r t/
ln case ot any loss of goods, whele lhe loss occurs rn transrl lrom a taclory lo a warehouse o, to another faclory or from one

;:$:::: 
. anorher during rhe course of processrng or rne gooos in i ;irehorse or in slorage whelher i0 a factory or in a

nr.d * .16{ E-ff {rr{ qr etr fi fura 6{. G lrd e Effiur t. rqFd d.+ Erd q{ $fr z€ Ai+c rflr( !]FT + gc (ftic) tnrrd B, at sr.d + rrr{ ffi {rE qr slr +i Aqt a.rar ti r 
-r'' --"'

ln case o{ rebate of duty of excise on goods exporled io iny country or lerito.y outside lndia of on excisable mateial used inlhe manufacture of the goods which are expoded to any country o, t!,ritory ouislA" tnAU.

F *,,f*.", T,rda ft\. ftfl $F? + dr6r, eqld Tr {.ri sr .crd fr{h R-q.r ,rqr tt /
ln case of goods exported outsic,e tndia erport lo Nepal oi Bhuta.l, without paymenl ol duly

ffT EI Tr-Td' fi-T4aq 1frc d r'{a +$= fs }rftttun r,?i Est faE-a qlaqri + .r.a sra €r 4 t rtu t$lrErr f,r 3iBrifir (]Erdl + rdrfl ti.? xEri{fr ( . 2). 1998 +r rrrfl r09 + rellr fr..rd A r4 nroq 3{rrqr sarqrnnr i- q, eiz'ecrftf, fr\' ,rt tt/
credil o{ any duly allowed lo be ulilized lowards paymenl of excise duty on final products under the provisions of this Act orlhe Rules made there under such order is passed by the commissionei {Appeats) on or afier, the a"i" uppolnr"J ,nj"r'i"..
109 of lhe Finance (No.2) Act, t9g8_

ict{a 3r.ifi fi s} cfrci v'.n +ir r EA-8 a- at^fr F?tq f, ErrF6 (sfd) frqfiraiff,2001, +rnffi9 +li Jtd FdFff€ t,
Al!r, iJgi 3 {16 t rrdn-d +r al* nrfF! I jct€ tiiifi" + irnr aa :nfrr E nfff, 3rrtrr -.Ft d ctu x=rr Si ,r*inrd('r Tn* e a*fic rard {rffi xtuf}q{. 1944 *r rm 3b EE + rrd ar,i"ri r|* fr r# +-€ns } aii * in-'o .fi 

"a{iEra fi nrfi qriB(t / -

The above applicalion shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeats)
Rules,2001 within 3 monlhs from fie date on which lhe order sought to be appealed againsi is communicaleu ana's'fritt-0.
accompanied by two copie's each of lhe OIO and Order ln-Appeal. li should also be accompanied by a copy of TR-6 Chaflan
evidencing payment of presctibed fee as prescribed under Secion 35-EE of CEA, 1944, und;r ilajor iiead of'Account. 

-

Td-fisTur Jrida + mr frriafifua ftrrtfta frcT At 3I{r{t Er arfr fir' I
fFI €irri (6rr \'6 .{rs Fqi qr Isi FE A al Fc-4 2O0i El,rrrAra frqr ar" :itr qf4 s ri {.Fr \rfi dr€ rct t JqI(r dr at5qt 1000 -i sr rlrara f*-ql sr(' I

The I evision 
- 

a ppication shall be accompanred by a lee of Rs 200/. where lhe amount rnvotveo in Rupees one Lac or tess
and Rs. 1000/ where lhe amount involved is more than Rupees One Lac.

$ f 1lra:t I fii {E xrt$ 6r f,nr&r t al rd+ qa srelr + fr( F6 6r trrar,I, jqtr€ B4 * friqr f,rnr fi.tt B.€ arq +.
drd go tlt. f rfrsr qdl ;Fr{ n T{i fi faq q:rrfuii yfrdrq rqrfq-r{ur +i r.+ yfta ql s..dq q[6n + r.r nra,ca qqr'omr H r I
ln case il lhe order covets varrcus numb€rs of order' in Original, fee for each O.l.O. shoutd be paid in the aforesaid ma;ner,
not withstanding lhe facl lhal lhe one appeal lo lhe Appellanl Tribunal or the one applicalion to lhe Cenlrat covl. As the case
may be, is lillec, to avoid scnptoria work if excising Rs. 1 lakh fee ol Rs. 100/- for each.

TrElFLrruq TF+.lifiIfiqn, i97s, + rlr{*-t *, ir{sR {n 3irin (ld. nFli 3nhr €r yfr q{ Edfrd 6.50 trsi 6r
aqErirc lfF6 leFsa frnr E];L iIIlF\.t /
One copy-ol applicalion or O.lO. as lhe case may be, and lhe order of the adjudicating authority sha bear a court lee stamp
of Rs. 6.50 as prescribed under Schedute-t in terms of lhe Coun Fee Ac1,1975, as amended.

Cf_F.r _:16, +ffq r..{rc rFE lri f4r+r Jrdr.r'fq ;:alqrfufivr (.Frd Et|) i:ffi, l9B2 f a]trd r.a rra +isftrd Fr{dl. +t
E1-a{l-frd a6fe ard li{fi +t jlR ,{l rrri xr6ffd Bqr arfl I I /
Attenlion is also invited to lhe fliles covering lhese and other relaled matlers conlained in thB Cusloms, Excise and Service
Appellale Tribunal (Procedure) Rutes, 1982.
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Appeat No: V2l2&4/RAJ/2010

ORDER-IN-APPEAL

This appeat has been fited by M/s. Gokut Overseas, Plot No. 349 to 352, 368

to 376, 436, NASEZ, Gandhidham 370230 (hereinafter referred to as 'the

appettant') against Order-in-0riginaI No. 730/ST/REFUNDl2010 dated

30.12.2010 (hereinafter referred to as'the impugned order') passed by the

Deputy/Assistant Commissioner, Service Tax Division, Rajkot (hereinafter

referred to as 'the lower Adjudicating Authority'), the detaits of which are

as under:

2. This appeat was transferred to Catt Book in 2010 but retrieved for being

decided. The brief facts of the case, are that the appettant

had fited refund ctaims under Notification No. 4112007-ST dated 06.10.2007 as

amended, for service tax paid on various services utitized for export, namely,

Port Services [Section 65(105)(zn)] of Rs.64,2821-, Custom House Agent Service

[Section 65(105)(h)], Banking and other Financial services [Section 65

(105Xzm)l of Rs. 29,562/-, Technical lnspection and Analysis [Section 65

(105)(rzh)l and Storage and Warehouse services [Section 65 (105)(zza)] of Rs.

85,7141- etc. The lower adjudicating authority on examining the invoices/bitts,

rejected the refund ctaim on the ground that the documents fail to meet the

requirements prescribed under Rute 4A of the Service Tax Rules, '1994; the

refund had been ctaimed on the basis of debit note and the debit note is not a

valid document under Rute 4A(1) of Service Tax Rules, 1994 for availing service

tax credit or refund of service tax; that the services tike terminal handting.

charges, Bitl of tading charges, documentation charges, Managing togistics and..

retated jobs inctuding labour, customs documentat'ion charges are not spiecified

3

B

Sr.

No

Appeat File No. Order-in
Date

Originat & SCN No. & date Refund

Amount
disattowed

Services

01 Y2t784tRlJ 12010 08/5T/REFUNDi 201O

dt. 08.02.2010

v/ 18"

10/5T/Ref/09-
10 dt.
77.05.70rJ9

1,79,558 Terminat
Handting

Charge

65(105Xzn),

Banking and

Other
Financial

Services

65(105Xzm),

Storage and

Warehouse

SeMce 65

(10s) (rza)

services under Notification No. 4112007-ST dated 06.10.2007.
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3. Being aggrieved with the impugned order, the appeltant has preferred

the present appeal on various grounds as detailed in the finding of this order.

4. The persona[ hearing in the matter was held on06-11.2017 when Shri R

Subramanya, Advocate and Apekha Subramanya, Consuttant reiterated grounds

of appeat; submitted that the issue has already been covered by decisions of

CESTAT in the cases of Lupin Ltd 2017 (50) STR 185 (Tri.-Det.), K. Prashant

Enterprises 2016 (42]. STR 149 (Tri.-Mum.), Gataxy Exports (Trading) 2017 (52)

STR 383 (Tri.-Det.), Tristar lnternationat 2016 (46) STR 406 (Tri.-Mumbai).

FINDINGS:

5. I have carefutty gone through the Show Cause Notice, impugned order,

appeal memorandum and submissions made oralty during the personal hearing.

The issue to be decided in this appeal is whether the impugned order is correct

in the facts and circumstances of the case or not,

6. I find that the appellant is a unit operating in Kandta SEZ and the period

of refund sought is January, 2009 to March, 2009. I find that the refund ctaim

has been rejected by the lower adjudicating authority vide impugned order on

the various grounds, against which appettant has made various submissions.

7. The appeltant claim for refund of Rs. 64,2821- on services like Terminal

Handting Charges, Bitt of Lading fees, documentation charges, haulage charges,

DDC etc has been rejected on the ground that the said services are not port

seryices. As per definition given in Section 65(82) of Finance Act, 1994

(hereinafter referred to as "the Act") as it stood at the retevant time "port

service" means any service rendered by a port or other port or any person

authorized by such port or other port, in any manner, in retation to a vessel or

goods and the taxable port service as defined under Section 65 (105) (zn) of the

Act means services to any person, by a port or any other authoirsed by the

port, in relation to port services, in any manner.

7.1 ln this regard, the appettant has placed retiance on the decision of the

Commissioner (Appeats) in the case of GPL Potyfitts Limited reported at 2009

(14) S.T.R. 557 which is inappticabte in as much as the definition ctearly says

that any service to be considered as port service should have been provided by

a port of any person authorized by the port. Whereas in the present case, since

the appetlant has not produced the copies of the invoices it cannot be decided

Page No. 4 ol 11



&
Appeat No: VZi 284/RAJ/2010

whether the refund which is sought by them is on the basis of the invoices

issued by the port or a person authorized by the port.

7.1.1 However, I find that CBEC vide Circutar No. Circutar No. '112106/2009 -

ST dated 12.09.2009 had ctarified the issue as under:

Circutar No. 112106/2009 - ST

F.No.l 37 / 84 I 2008-CX. 4

Government of lndia

Ministry of Finance

Department of Revenue

(Central Board of Excise & Customs)

New Dethi, dated the 12th March, 09

Sub:- Filing of ctaim for refund of service tax paid under notification No.

41 /2007-ST dated 6/10/2007 - reg.

Notification No. 41l2007-5T, dated 61101?007 allows refund of seMce tax paid

on specified services used for export of goods. To resotve the procedural difficulties

arising in imptementation of this refund scheme the Board has earlier issued circutars

No. 101/4/2008-ST, dated 12.5.2008 and No. 106/9/2008'5T dated 11.12.2008.

2. The Board has received further references from field formations and trade

seeking clarification on other procedura[ issues. These issues and the clarification are

discussed in the fotlowing Tabte.

TABLE

5

No.

Clarification

vil The service provider providing

services to the exporter
provides various services. But

he has registration of onlY one

service. The refund is being

denied on the grounds that the

taxabte services that are not

covered under the registration

are not eligibte for such

refunds.

Notification No. 4112007 ST provides

exemption by way of refund from

specified taxable services used for
export of goods. Granting refund to
exporters, on taxabte services that
he receives and uses for export do

not require Yerification of
registration certificate of the

supptier of seMce. Therefore,

refund shoutd be granted in such

cases, if otherwise in order. The

procedural viotations by the service

provider need to be deatt

separately, independent of the
process of refund.

5
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7.1.2 I atso find that CBEC vide circular No. 106/9/2008-Service Tax dated

1'1.12.2008 had also clarified the issue as under:

Circular No. 106 19 |2OO8-ST

F. No. 1 37l84/2008-CX.4

Government of lndia

Ministry of Finance

Department of Revenue

(Centra[ Board of Excise & Customs)

New Dethi, dated the 1'1th December, 08

Sub:- Fiting of ctaim for refund of service tax paid under notification
No. 41 /2007-5T dated 6/10/2007 - reg.

6

Notification No. 4'1i2007-5T, dated 6/10/2007 atlows refund of service tax paid
on specified services used for export of goods. The Board has from time to time
examined the procedural difficulties arising in implementation of this refund scheme.
ln this context, a circular (No. 101/4/2008-ST, dated 12.5.2008) was issued earlier
whereby the pro€edural difficulties that were being faced by the merchant exporters
and the exporters having multi location offices were resotved. Subsequently,
notification No. 32/2008-5T, dated 18.11.2008 has atso been issued to (i) extend the
period of fiting of refund claim by the.exporter from 60 days to six month and from the
end of the quarter to which such refund ctaim pertains; and (ii) attow refund on
testing service, without any copy of agreement with the buyer of goods, if such testing
and analysis is statutority stipulated by domestic rutes and regulations.

2. The Board has received further references from fietd formations and trade
seeking clarification on other procedural issues. Trade has also reported detays in
sanction of refund claims. These issues and the ctarification for streamtining of
procedures are discussed betow.

4. ISSUE NO. ll: One of the conditions of the notification is that the exporter cla.iming
exemption has actuatly paid the service tax on the specified services [para 1(c) of the
notificationl. The other condition is that the refund claim shalt be accompanied by
document evidencin
regard the fottowing

g payment of service tax [para 2(f) (ii) of the notification]. ln this
issues have been raised.

(i) Whether the invoices/ bills/challan issued by the service provider, showing service
tax amount could be treated as evidence that the exporter has paid the service tax.
(ii) The invoices produced by the exporters are at times not comptete (i.e. does not
have STC code of service provider)

(iii) One to one correlation between payment of ST and invoice is difficutt in many
cases.

CLARIFICATION: The invoices/challans/bitts issued by supptier of taxabte service, in
conformity with rule 4A of the Service Tax Rutes, 1994, are reasonabte evidence that
the services on which refund is being sought are taxabte service. The comptiance of
condition that exporter has actua[ly paid the seMce tax rests with the exporter
claiming refund. Therefore, in so far as this condition is concerned, the refund ctaim
should be processed based on furnishing of appropriate invoices/ bills/ chattan by the
person ctaiming refund and undertaking to the effect of payment of service tax by
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him. For the purposes of comptiance verification, random checks should be carried out

independentty and where the refund amount is significant, post refund audit may atso

be carried out.

As regards incomplete invoices/bilts etc', rute 4A of the Service Tax Rutes, 1994

prescribes the statutory requirement. Compliance of this rute requires that the

invoices/challan/bitts shoutd be comptete in atl respect. Therefore, the exporter

ctaiming refund of service tax under notification No. 41l2007-5T shoutd ensure in their

own interest that invoices/ bi[[s/chal[an should contain requisite detaits (name,

address and registration No. of seMce Provider, S. No. and date of invoice, name and

address of service receiver, description, classification and vatue of taxable seMce and

the service tax payabte thereon). Refund claim cannot be altowed on the basis of

invoices not having complete details as required verification cannot be carried out by

the department on the basis of incomplete invoices.

7.1.3 The above circutars issued by the CBEC ctarifies that even if some

services are not specified in Notification No. 41 12007, refund of Service Tax of

Rs. 64,282t- paid on Termina[ Handling Charges, Bitt of Lading fees,

documentation charges etc. needs to be al[owed as these services are used for

export of goods, except for the lnvoice No. E81998 dated 16.03.2009 issued by

M/s. Narendra Logistics Pvt Ltd.

7.1.4 The appettant has claimed refund on the lnvoice No. E8199B dated

16.03.2009 issued by M/s. Narendra Logistics Pvt Ltd towards wharfage

charges. on this, the appettant has not produced any documents authorizing

M/s. Narendra Logistics Pvt Ltd to cotlect wharfage charges on behalf of port.

since M/s. Narendra Logistics Pvt Ltd is not authorized by Port, the appettant is

not etigibte for refund under Port Services'

7.2.1 Another contention is that refund of Rs. 85,714l- on the services like

storage and warehousing charges are not admissible since (i) the documents are

not in prescribed proforma mentioned under Rute 4A(1) of the Rules (ii) the

invoice does not bear the service Tax Registration number (iii) there is no

mention of the goods being export retated and'(iv) there is no mention that the

place is approved by the competent authority and the place is exctusivety used

for the purpose of storage and warehousing of export goods and no documents

has been produced in this asPect.

7.2.2 As regard to the lower adjudicating authority's hotding that invoice is

not in proforma, I find that nowhere in the Rutes, the proforma has been

prescribed however, the invoice shatt contain att the detaits referred 9t [ute

aA(l) of the Rules, and therefore, I find no force in the findings of the lgwer

adjudicating authoritY.
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7.2.3 With regard to findings recorded by the lower adjudicating authority

that (i) the invoice does not bear the Service Tax Registration number (ii) there

is no mention of the goods being export retated, I find that this detaits are very

much required by Rute 4A(1) of the Rutes and accordingty, I find no reason to

interfere with it.

7.2.4 Another ground for rejection of refund is that there is no mention that

the ptace is approved by the competent authority and the place is exctusivety

used for the purpose of storage and warehousing of export goods and no

documents has been produced in this aspect, I find that this is the prime

requirement of the Notification No. 4117007, which is re-produced below for

ready reference, and hence I find no reason to interfere with it:

7.2.5 I find that the intention of the government is to grant the refund of

Service Tax paid on the warehousing of the goods in the storage or warehouse

approved by the competent authority to store the export goods. The warehouse

in retation to storage of the goods meant for export would be one appointed

under the provisions of Customs Act, 1962 and I find that the appettant has not

ptaced on record any evidence to support that the condition (i) and (ii) of the

Sr. No. 9 of the Schedute to Notification No. 41l2007-service Tax dated

06.10.2007, as amended, has been satisfied. Accordingty, lfind no reason to

interfere with the impugned order to that extent.

7.3.1 The appettant sought refund of Service Tax of Rs.29,562/- on

commission and services on cotlection of export bitts and export LC fatling

under the category of banking and other financial seryices under Section

65(105Xzm) of the Act since the provider has provided the service of

processing the documents re[ating to export.

8

{l
.t

Sr.

No.

Taxabte Services Conditions
Classification under
Finance Act, '1994

Description

(1) (2) (3) t4t
I Section 65(105)(za) Services provided for

storage and warehousing
of said goods

(i) the said goods are
stored in a storage or
warehouse which is

approved by the
competent authority; and
(ii) the storage or
warehouse is exclusively
used for the purpose of
storage or warehousing of
export goods. "
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7.3.2 I find that as per definition of Service given at Section 65 (105) (zm) of

the Act, the taxabte service means provided to any person by a banking

company or a financial institution including a non-banking financial company,

or any other body corporate in relation to banking and other financiat services.

Further Section 65 (10) ibid stiputates that 'banking' has the meaning assigned

to it in clause (b) of Section 5 of the Banking Regulation Act, 1949 (10 to 1949)

and the definition given at Section 65(11) ibid stipulates that banking company

has the meaning assigned to it in ctause (a) of Section 45A of the Reserve Bank

of lndia Act, 1934 (2 to 1934).

7.3.3 Further, as per Section 65 (12) ibid, 'banking and other financial seryice'

means services tike (i) financial leasing services inctuding equipment leasing

and hire-purchase (ii) merchant banking services (iii) securities and foreign

exchange (forex) broking, and purchase or sate of foreign currency, inctuding

money changing (iv) asset management including portfotio management, atl

forms of fund management (v) pension fund management, custodial, depository

and trust seryices (vi) advisory and other auxitiary financia[ services inctuding

investment and portfotio research and advice, advice on mergers and

acquisitions and advice on corporate restructuring and strategy (vii) provision

and transfer of information and data processing (viii) banker to an issue

services (ix) other financial services, namety lending, issue of pay order,

demand draft, cheque, letter of credit and bitt of exchange, transfer of money

including tetegraphic transfer, mail transfer and etectronic transfer, providing

bank guarantee, overdraft facility, bitt discounting facility, safe deposit tocker,

safe valuts, operation of bank accounts and (x) foreign exchange broking and

purchase or sate of foreign currency, inctuding money changing provided by a

foreign exchange broker or an authorized deater in foreign exchange or an

authorized money changer.

7.3.4 I find that the processing of export documents does not fatt under the

above definition. Moreover, the lower adjudicating authority at length

discussed the discrepancies viz. (i) Development Credit Bank Ltd., Ahmedabad

has not shown the charges recoverabte as Service Tax charges. (ii) the

appettant has produced the copy of retevant commerciat invoices in respect of

which B/L are issued before removat of goods (iii) Bitts issued for forward

exchange contract booking advice which does not fall under the category

specified under the Notification No. 41 /2007-Service Tax (iv) the appetlant has

9
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not produce the evidence to tink the use of the services i.e. no B/1, lnvoice,

Shipping Bitt. (v) None of the printed invoices issued by M/s. Devetopment

Credit Bank Ltd., Ahmedabad & M/s. Bank of lndia, Bhadra Branch, Ahmedabad

have shown the charges recoverable as Service Tax charges. I find that the

appellant has not spelt out any arguments with regard to these discrepancies

recorded by the tower adjudicating authority and therefore, I find no reason to

interfere with the impugned order.

7.4.1 Refund on Custom House Agent's invoices for composite services like

managing logistics and retated job inctuding labor, customs documentation

charges etc. provided by Custom House Agent are required to be atlowed even

if these services are not specified under Notification No. 41l2OO7-Service Tax

dated 06.10.2007, as amended, for reasons detailed betow.

7.4.2 As per definition given in Section 65 (35) of the Act, ,,Custom 
House

Agent" means a person licensed, temporarily or otherwise, under the

regulations made under sub-section (2) of Section 146 of the Customs Act, 1962

(52 to 1962) and the taxable seryices provided by Custom House Agent as per

Section 65 (105) (h) of the Act means service in retation to the entry or

departure of conveyances or the import & export of goods. Further, Custom

House Agent as per definition given in Rule 2(c) of Custom House Agent

Licensing Regutations, 2004 means a person ticensed to act as agent for the

transaction of any business relating to the entry or departure of conveyances or

the import or export of goods at any Customs Station.

7.4.3 ln view of the above ctear definition of the Custom House Agent, the-

composite charge for managing togistics and related iob inctuding tiLoi,

customs documentation charges etc are nothing but services provided by the

Custom House Agent in retation to export of goods. Therefore, I find that the

appettant is entitted for the refund and accordingty, the impugned order in this

regard.

7.5 I find that some portion of the refund has been rejected on the grounds

that refund has been ctaimed on the basis of debit note and the debit note is

not a valid document under Rute 4A(1) of the Rules. On perusal of Rute 4A(1) of

the Rules, I find that it refers to invoice, a bi[[ or, as the case may be, a

chattan. Nowhere in the rule it has been mentioned that debit note is atso a

vatid document, ln common trade partance also the debit notes are issued for
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adjusting the accounts and not for provision of services. Therefore, I uphotd

the impugned order in this regard.

8. The appeal for Rs. 64,2821- is allowed as hetd in Para 7 to 7.1 .4 whereas

appeal for Rs.85,7141- and Rs. 29,567.1- not atlowed as held in para 7.2.1 to

7.2.5 and para 7.3.'l to7.3.4 respectivety. The detaits are as under:

Sr.

No.

Name of Service Amount of
Refund (Rs.)

Attowed/
allowed

No{/

1 Port Services (Terminal
handting charges and
documentation charges

64,2821- Attowed (Except

debit notes and

lnvoice No.

E81998 dated
16.03.2009 of
Narendra

Logistics)
2 Banking and

Financial Services

Other 29,5621- Not atlowed

3 Storage and Warehousing
services

85,7141 - Not altowed

q. 3rtrd-{-dr 6-err E-S fI rB 3r0-ffi 6r Aqcrn Jwttr afi* t fa-qr srdr tl
9. The appeal fited by the appeltant is disposed off in above terms.

t\-^

Blr:T,

Bv R.P.A.D
fi{. irii. -1-i?J=1

ii'-ii;ri. ( ri .lri:,il :

(gnr{ddc)

3rF5ffr(3r+ffi)

To,

M/s. Gokul Overseas, Plot No. 349 to
352, 368 to 376, 436, KASEZ,

Gandhidham 370230.

i E{-d 3{t{rfi{, wYu a. guq-l,ll, aqa-

3t E, 83E, 51$9, elitfieyg 3g"13o.

Coov for information and necessary action to:

1. The Chief Commissioner, GsT & Central Excise, Ahmedabad Zone,
Ahmedabad for favour of kind information.

2. The Commissioner, GST & Central Excise, Gandhidham Commissionerate,
Gandhidham.

3. The Assistant Commissioner, GST & Centrat Excise, Division - Gandhidham.
4. The Superintendent, GST & CentraL Excise, Range - Gandhidham.
6. Guard Fite.
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