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:: ORDER-IN-APPEAL::

M/s. Ruchi Soya lndustries Limited, Mithi Rohar, Gandhidham, District - Kutch

(hereinafter referred to as "appellant") has filed the present appeal against the Order-in-

Original No. 14IST/ACt2O16-17 dated 16.122016 (hereinafter referred to as "impugned

ordei') passed by the Assistant Commissioner, Service Tax Division, Gandhidham (Kutch)

(hereinafter referred to as "lower adjudicating authority").

2. The brief facts of the case are that audit of appellant holding Service Tax Registration

Number AAACR2B$2|XMO"l5 for service provider of "Goods Transport Agency Service" and

"storage & Warehousing of Goods service" revealed that they had provided "Cargo Handling

service'' to MMTC Limited, Ahmedabad during the period January,2010 to March,2011.

SCN No. V.ST/AR-I/GDM lJCl1O5t2O16 dated 19.10 2015 was issued to appellant demanding

service Tax of Rs.6,76,2251 under proviso to Section 73(1) of Finance Act, 1994

(hereinafter referred to as "Act"); to recover interest under Section 75 of the Act and to

impose penalty under Section 76/Section 77lSection 78 of the Act. The lower adjudicating

authority vide impugned order confirmed demand of Service Tax of Rs 6,76,2251- under

proviso to Section 73(1) of the Act along with interest under Section 75 of the Act and

imposed penalty of Rs. 5,0001 under section 77 ol lhe Act and penalty of Rs. 6,76,2251

under Section 78 of the Act.

3. Being aggrieved by the impugned order, the appellant filed the present appeal,

interalia, on the following grounds

(i)TheappellanthasenteredintoanagreementwithMMTCLimitedfor.job-work.The

scope of job-work was that the appellant undertake to receive, weigh, store, process crude

palm Oil and pack RBD palmolein and keep the material in hygienic condition, safe from any

damage, contamination, pilferage, etc.; receive and handle imported RBD Palmolein, its

storage in shore Tanks and/or transportation, where applicable, to the processing and

packing plant for storage thereof, additions, mixing of Vitamin A & Vitamin D as per the

requirement in one Liter pouches and then in corrugated Boxes. The basic job was to

produce packed refined oil from loose crude Palm Oil and RBD Palm oil provided by MMTC'

It is necessary to treat crude oil by serres of processes such as degumming, bleaching,

deodorization, collectively known as Refining. The RBD Palm is further processed for

Churning for addition of Vitamins and packing The addition/mixing of Vitamin amounts to

manufacture since it is only after the addition/mixing of Vitamins, the product becomes

marketable. The other allied activities are weighment of materral at receipt and at dispatch'

storage of raw material and finished goods, quality checks and material handling which are

integral part of manufacturing activity and inherent and pertinent to process. From the

aforesaid process carried out by appellant for the purpose of job-work, one cannot say that it

is a 
,cargo handling service'. Storage and handling of crude edible oils is incidental to entire

activity.

Page No.3 of 9

S.r}L



uq

Appeat No: VZl17 /GDM/2017

4

(ii) The definition of 'cargo Handling service' defined under section 65(23) of the Act

covers only standalone activity and not covers activities which are incidental to manufacturing

activities. The impugned services are not falling under the scope of 'Cargo Handling Service'

as alleged in the SCN. As per Chapter Note of Chapter 15, certain processes are described

as amounting to manufacture; that the job work carried out by the appellant amounts to

manufacture within meaning of the Chapter Note of Chapter 15; that the appellant relied on

CBEC Letter F.No.24911t2006-CX.4 daled 27.10.2008 and decision of Hon'ble CESTAT

lVumbai in the case of Jagdish Oil Mills reported as 2010 (20) STR 85 (Tri. - Mumbai).

(iii) Audit was conducted on 22.06.2011 and entire facts were brought to notice of

Auditors. The appellant has submitted all relevant details vide letter dated 24.04.2012,

however SCN dated 19.1 0.201 5 was issued alleging suppression of facts, etc. with an

intention to invoke longer period of limitation. lf all facts are within the knowledge of

department, extended period of limitation is not available as held by Hon'ble Apex Court in

the cases of Nizam sugar Factory reported as 2006 (197) ELT 465 (SC) and Pragathi

Concrete Products (P) Ltd. reported as 2015-TIOL-223-SC-CX. The appellant referred CBEC

Circular No. 5/92-CX.4 dated '1 3.10.92 wherein it has been clarified that mere non-declaration

is not sufficient for invoking longer period of limitation.

(iv) The appellant has acted bonafide, disclosed all information to the department and

therefore, there is no stipulated ingredients for imposing penalty. lt is also submitted that

penalties under Section 76 of the Act and Section 78 of the Act cannot be imposed

simultaneously. The provisions have been amended w.e.f. 10.05.2008 barring imposition of

penalty simultaneously under both these Sections. The appellant relied on following

decisions:

. Board of control for cricket in lndia reported as 2015 (37) sTR 785 (Tri. - Mumbai)

r lnsecticides (lndia) Limited reported as 2015 (317) ELT 767 $ri' - Delhi)

. lndur Global Limited reported as 2015 (38) STR 14 (Guj )

. Wockhardt Ltd. reported as 2009-TIOL-1308-CESTAT-MUM

. Cosmic Dye Chemical reported as 2002-TIOL-236-SC-CX-LB

. Padmini Products reported as 1989 (43) ELT 195 (SC)

. Gopal Zarda Udhyog reported 2005 (188) ELT 251 (SC)

Demand to charge interest under section 75 of the Act also does not arise.

4. Personal hearing in the matter was attended to by shri Johny John, Dy. Manager

(lndirect Taxes), who reiterated submissions made in the Grounds of Appeal and submitted

written p.H. submissions stating that they have not undertaken 'Cargo Handling Service' but

only job-work, that they have paid Service Tax on storage charges on shore tanks hired by

them and also on GTA for transportation of imported RBD Palmolein from shore tanks to their

factory premises by tankers; that there is no suppression of facts on their part; that no service

tax is payable by them 
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FINDINGS: -

5. I have carefully gone through the facts of the case, the impugned order, appeal

memorandum and written as well as oral submissions of the appellant. The issue to be

decided in the present appeal is whether the activitres of loading, unloading and packing of

bulk Crude Palm Oil and RBD Palmolern in small containers, is falling under'Cargo Handling

Service' as defined under Section 65(23) of the Act or not in the facts of this case especially

when the said activities were performed together with activities of processing of such

imported cargo.

6. The adjudicating authority has observed that the activities done by the appellant was

composite service and falls under'Cargo Handling Service'and the appellant is liable to pay

service tax on gross amount charged for the same after deducting actual expenses incurred

for packing material in terms of Notification No. 1212013-ST. The appellant challenged the

impugned order by contending that the basic job was to produce packed refined oil from

loose Crude Palm Oil and RBD Palm Orl provided by MMTC; that the addition/mixing of

Vitamin amounts to manufacture since it is only after the addition/mixing of Vitamins, the

product becomes marketable and that'Cargo Handling Service' defined under Section 65(23)

of the Act covers only standalone activity and not covers activities which are incidental to

manufacturing activities. The brief facts of the case establish that the appellant entered into

an agreement with MMTC Limited, Ahmedabad and the scope of work to be performed by the

appellant, as per agreement, was that of receiving, handing, storage, transporting imported

RBD Palmolein and Crude Palm Oil from shore tank to their processing and packing plant,

refining and processing of RBD Palmolein and Crude Palm Oil Packing of material in one

liter pouches and its storage and loading of packaged materials into trucks/lorries of Gujarat

State Civil Supplies Corporation against Delivery Challans issued by MMTC' lwould like to

reproduce relevant clauses of agreement dated 16.07 2010 for the ease of understanding'

5, JOB TO BE PERFORMED

(A) Receiving and handtitlg the RBD Palmolein impofted at the discharge porT

viz. Kandla Pofi, its storage in shore tanks and/or transpoiation, where applicable, to

the processing and packing ptant for storage thereof, additions/mixing of vitamin A & D

as per the requirement of state Government and packinq of the refined edible oil in one

liter Douches and then in corruoated boxes as per the specification, storage of the

packed material and loadinq the packed oil into trucl</lorries of Gujarat state civil

Supp/les Corporation against the Delivery Challans issued by MMTC'

(B) Receiving and handting the Crude Edible Oil impofted at the discharge

porl. its storage in shore tanks and/or transpoftation where applicable, to the processing

plant and packing plant for storage thereof, refining the crude oil, additions/mixing of

vitamin A & Das per the requirement of state Government and packinq of the refined

edible oil in one liter pouches and then in corruqated boxes as per specification, storage

5

ofpacked material and loadin the same into trucks/lorries
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9. PAYMENTTERMS

tt is mutually agreed between the parties that for Kandla Port an amount of Rs.

3951/- (Rs. Three Thousand Nine Hundrecl Fifty One only) per M.T. (towards the cost of

packing material and towards handling, storing, packing and CHA charges) will be paid

by MMTC to RUCHI for the iob work as defined in Para 5(A) above.

And an amount of Rs. 6180 (Rs. Sx Thousand One Hundred Eighty only) per

M.T. and Rs. 5,960/- (Rs. Five Thousand Nine Hundred Sixty only) per MT (towards the

cost of packing material and towards handting, storing. packing and cHA charges) will

be paid by MMTC to RUCHT for the iob work as defined in Para 5(B) above for cPo and

SOYA respectively.

Rs, 150/. PMT shall also be paid towarcls adding of Vitamin A & D in the edible

oils as defined in Para 5(A) and 5(B)

6.1 . ln view of above, it could be seen that the appellant had undertaken activities of

loading, unloading, packing and repacking of goods and its transportation from shore tanks to

their processing plant together with processing of goods. In order to examine as to whether

said activities carried out by the appellant is liable for service tax under the category of 'Cargo

Handling service" I would like to reproduce the definition of 'cargo Handing service'

provided under Section 65(23) of the Act, which reads as under' -

''cargohandtingservice',meansloading,unloaditlg,packingorunpackingofcargoand
includes. -
(a)cargohandtingserylcesprouidedforfreightinspecialcontahersorfornon-
'containeriied freight, services provicted by a container freight terminal or any other

iieigit terminat, ior alt modes of transporl, and cargo handling service incidental to

freig

(b)

one

hl, and

service of oackin o tooether with transpoftation of caroo or oo ods. with or without

6

or more of other servlces like loadino. unloadino. unaack tno.

but does not include, handling of expott cargo or passenger baggage or mere

transpofiation of goods 
fimphasis supplied)

6.2 lt is clear from the definition of 'Cargo Handling Service' under Section 65(23) of the

Act that the definition of 'Cargo Handling Service' is inclusive definition and includes activities

of loading, unloading, packing or unpacking of cargo and service of packing together with

transportation of cargo or goods. ln the instant case. as it could be seen from the terms of

agreement, the appellant has undertaken activities of handling of cargo, loading, unloading

and transportation of cargo from discharge port to Shore tanks and from shore tanks to their

processing plant, packing of imported cargo in one liter pouches, etc These services are not

provided as independent activrties but are the i'neans for successful provisron of the principal

service, namely. Cargo Handling Service. lt rs a well-accepted principle of classification that a

single composite service should not be broken rnto its components and ciassified as separate

services. As clarified by CBEC vide letter F No. 334/412006- TRU, daled 28.2 2006 (para 3 2
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and 3.3) and letter F.No 334/112008-TRU, dated 29.2.2008 (para 3.2 and 3.3), a composite

service, even if it consists of more than one service, should be treated as a single service

based on the main or prinopal service and accordingly classified I am of the considered view

that while taking a view, both the form and substance of the transactions are required to be

taken into account and the guiding principle is to identify the essential features of the

transactions and classification in such cases are to be based on essential character by

applying the principle of classification enumerated in Section 654 of the Act. The appellant

has also carried out aclivities of addition of Vitamin A & Vitamin D into RBD Palmolein and

Crude Palm Oil and appeliant conterrded that since these activities 'amounts to manufacture'

as per Chapter Note of Chapter 15 of Central Excise Tariff. they are not liable to pay service

tax under the category of 'Cargo Handling Service ldo not find any substance in this

argument. lfind that additron of Vitamins and packinE of goods in small containers have

nothing to do with the principal activities such as handling. loading, unloading, packing and

repacking of imported cargo undertaken by them. Thus, if any ancrllary/ intermediate service

is provided in relation to cargo handling servrce. and the charges, if any, for such services are

included in the invoice, such service woulci form part of Cargo Handling Service. The

appellant cannot escape from discharging seruice tax liability under the guise that activities

amount to manufacture of goods Hence, I am of the considered view that the appellant has

provided'cargo Handling servrce'to lVlMTC, Ahmedabad Accordingly. ldo not find any

reason to interfere with the finclings of lower adjudicating authority and I uphold the impugned

order ciemancltng recovery of servtce tax of Rs 6,76,2251- along with interest

7. As regards issue of limitation, the appellant has vehemently contended that Audit was

conducted on 22.06.2011 and entire facts were brought to notice of Auditors and that

appellant has submitted all relevant details vide letter dated 24.04.2012, however SCN dated

19.10.2015 was issued alleging suppression of facts, etc. invoking longer period of limitation;

that all facts were within the knowledge of the department and hence, extended period of

limitation is not available. lfind that appellant was registered as service provider for quite a

long time and hence, they were aware about Service Tax Law. Even then the appellant

neither intimated department about providing of such services to the department. lt is only

audit of the appellant, which revealed that the appellant had provided 'Cargo Handling

Service'. Hence, I find that this is a fit case involving ingredients of suppression of facts with

intent to evade payment of Service Tax and therefore extended period under proviso to

Section 73(1) of the Act is correctly invoked in the impugned order. ln the circumstances. lt is

not the case that the issue was pointed out during the earlier Audit. lfind that Hon'ble

Supreme Court's decisions in the case of Nizam Sugar Factory reported as 2006 (197) ELf

465 (SC) and Pragathi concrete Products (P) Ltd reported as 2015-TIOL-223-SC-CX are

given in different context. ln the decision of Nizam Sugar Factory, the Hon'ble Apex Court

has held that allegation of suppression of facts against the appellant cannot be sustained

when the first SCN was issued and all relevant facts were in the knowledge of the
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Department, then while issuing second and third show cause notices on the same/similar

facts could not invoke suppression of facts. The facts of instant case are not similar to the

facts of Nizam Sugar Factory case, as in the instant case, proceedings for recovery of service

tax for rendering'Cargo Handling Service'during the period from January,2010 to lt/arch,

2011 was initiated under this very SCN. ln the case of Pragathi Concrete Products (P) Ltd.

reported as 2015-TIOL-223-SC-CX, the Hon'ble Apex Court has held that unit of assessee

was audited during this period several times and there were physical inspections by the

Department as well and therefore, there could not be any case of suppression, which are not

the facts of the present case. Hence, I am of the view that SCN has rightly been issued

invoking larger period as provided under proviso to Section 73(1) of the Act. My views are

strengthened by the decision of the Hon'ble Gujarat High Court in the case of M/s. Neminath

Fabrics - 2010 (256) ELT 369 (Guj) wherein it has held that: -

16. The termini from which the period of "one year" or "five years'has to be computed is the

relevant date which has been defined rn sub-seclion (3)(ii) of section 11A of the AcL A plain

readino of the said definition shows that the conceDt of knowled bv the deoadmental auth oritvoe

,S ti absent. Hence , if one impofts such concept in sub-section (1) of Section 11A of the

The Droviso cannot be read to mean tllat because there is knowledqe the suDoression

Act or the proviso thereunder it would tantamount to rewriting the statutory provision and no

canon of interpretation permits such an exercise by any courl. lf it is not open to the superior

coutl to either add or substitute words in a stafute such right cannot be available to a statutory

Tribunal.

17.

wh ich slands esfab/lshed disaDDears. Simila rty the concept of reasonable period of limitation

which is sought to be read into the provision by some of the orders of the Tribunal also cannot

be permitted in taw when the statute ltse/f has provided for a fixed period of linitation. lt is

equa y well settted that it is not open to the Court while reading a provision to either rewrite the

period of limitation or cuftail the prescribed period of limitation.

18. The Proviso comes into play only when suppt"ession etc. rs estab/lshed or stands admitted.

It would differ from a case where fraud, etc. are merely alleged and are disputed by an

assessee. Hence. by no stretch of imagination the concept of knowledge can be read into the

provisions because that would tantamount to rendering the defined term "relevant date"

nugatory and such an interpretation is not permissible.

19. The lanauaoe emoloved in the oroviso to sub-section (1) of Section 114. is. clear and

unambouous and makes it abundantl v clear that moment there is nonlevv or shoft levy etc. of

central excise dutv with intention to evade pa nt of duty for an v of the reasons snecfled

there under. the Droviso would come into operation and the Deriod of limitation would stand

extended from one vear to five vears This is the on ly requirement of the provision. Once lt ls

found that the inoredients of the Droviso are satisfied, all that has to be see, as to what is the

relevant date and as to whether the show cause nottce has been served within a period of five

vears therefrom

been placed by the learned advocate for the respondent, the Tribunal has introduced a novel

conceDt of da te of knowledoe and has imDofted into the Droviso a new oeriod of limitation of six

20. Thus. what has been prescribed under the statute ls that upon the reasons stipulated

under the proviso being satisfied. the period of limitation for seNice of show cause notice under

sub-secfion (1) of section 11A, stands extended to five years from the relevant date. The period

cannot by reason of any decision of a court or even by subordinate legislation be either

cuftailed or enhanced. ln the present case as weil as in the decrslons on which reliance has

months from the da te of knowledoe. The reasonin g appears to be that once knowledge has

been acquied by the depaftment there is no suppresslon and as such the ordinary statutory

period of limitation prescribed under sub-section (1) of Section 11A would be applicable

However such reasonino aDDears to be fallacious inasmuch as once the su ore.s.sion /s

admitted. merelv because the deoaftment acouires knowledoe of the irreqularities the

suDDress/on would not be oblite rated

(Emphasis supplied)
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8. The appellant has contended that penaltres under Section 76 of the Act and Section

78 of the Act cannot be imposed simultaneously. I find that lower adjudicating authority has

imposed penalty under Section 78 of the Act and has not imposed any simultaneous penalty

under Section 76 of the Act. Therefore, contention of the appellant is factually wrong and

does not merit any consideration on this ground. I also find that the appellant was registered

service tax assessee and the registered assessee is to be considered to be aware of statutory

provisions relating to discharging their service tax liability. As discussed earlier, the appellant

has willfully suppressed the fact of providing 'Cargo Handling Service' and never disclosed

these facts to the Department. The evasion of service tax was detected only during the

course 0f audit, and hence, imposition of penalty under Section 78 of the Act is justified and

accordingly, I uphold penalty imposed under Section 78 of the Act.

9. As regard to penalty of Rs. 5,000/- imposed under Section 77 of the Act, I find that

the appellant has failed to correctly assess their service tax liability and have not paid service

tax at the applicable rate and therefore penalty under Section 77 of the Act is justified and I

uphold the same.

10. ln view of above factual and legal position, I uphold impugned order and reject the

appeal.

1 0.1 . The appeal filed by the appellant is drsposed off in above terms.
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Bv Regd. Post AD

To,

M/s. Ruchi Soya lndustries Limited,

Mithi Rohar,

Gandhidham,

District - Kutch

n FBdsrffiqfrfras,
{-dtrd{,
fifitttq,
651 -o;-o

Copv to:
1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.

2) The Commissioner, GST & Central Excise Commissionerate, Gandhidham.

3) The Assistant Commissioner, GST & Central Excise Division, Gandhidham-Kutch.

4) Guard File.
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