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Appaal Ma: VIEWGEOMERD1E

a
:: ORDER IN APPEAL ::

M/s. Pooja Pipes & Structures Put. Ltd., Survey No. 963-1, Morbi Road,
N.H, BiA, Juna Katariya, Samakhiyali (Kutch) {hereinafter referred to as ‘the
Appellant), filed the present appeals against Order-In-Onginal No. 9/ADC/2016-
16 dated 20.05.2015 (hersinafter referred to as ‘the impugned order') passed
by the Addilional Commissioner, Central Excise, Gandhidham (hereinafier
referred to as ‘the lower adjudicating authoritQy').

2 Briefly stated the facts of the case are thal audil reveled that the
appellant had not discharged service tax liability on services of "Erection
Commissioning or Installation Service” and "Ceonsulting Engineering Service”
provided by them in respect of various fabrication and erection relaled activities,
viz. piping work, structure work, foundation work etc. as per Seclion G5(39a) and
65(31) of the Finance Acl, 1994 The appeliant had raised Invoices, collected
Service Tax of Rs. 11,23,909/- during the period of F. Y. 2009-10 & 2010-11
but had not paid during the prescribed time. The above facts led lo issuance of
Show Cause Notice No, V. ST/AR-GDMWADC(PV)120/2014-15 dated 24.08.2014,
which was adjudicated by the lower adjudicating authority vide impugned order
wherein he confirmed demand of Service Tax Rs. 11,23,909/- Interest under
Section 75 and imposed penalty under Section 77 & 78 of the Finance Act, 1394
(hereinafter referred as “the AcL”).

3. Being aggrieved by the impugned order, the appellant preferred the
present appeal mainly on the following grounds:

(i) Circular No. 137M67/2006-CX 4 dated 03.10.2007, proceedings
including proceedings under Section 76, 77 and 78 are treated
to have been concluded if the assessea has paid the tax within
one month of issuance of show cause notice. Whereas, the
appellant has paid the entire amount of Service Tax before
issuance of Show Cause Notice.

(i) Reliance on the decision of Tridevaer Shipping P. Lid reporled

as STO 2009 CESTAT 1506 (Tri. Bang.), that il the assessee
cleared the Service Tax due along with interast on his own and
even on the insistence of the department authomly, then nc
penalty pruc&ﬂdmga cant be taken against them.

(iiiy  There being no | i uwpart to evade the tax or no any such
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malafide intentions as well as there being voluntary and full co-

operafion on appellant's part.

4. Personal hearing in the matter was held wherein Shri Sunil H.
Krizshnani, Consultant reiterated grounds of appeal and submitted that entire
Service Tax was paid by them before issue of show cause notice and they
paid full interest now as per detailed submission; that no penalty is imposable
on them as they submitted all details as asked for at the time of audit in 2011,

that they had not suppressed any fact from the department and hence penalty
under Section 78 of the Act is not imposable.

FINDINGS

o | have carefully gone through the facts of the case, the impugned order.
appeal memorandum and records of the Personal hearing. The issue to be
decided in the appeal is whether the appellant is liable to be imposed
penalty under Section 77 and Section 78(1) of the Finance Act, 1994 or not.

6. | find that the appellant had provided taxable services “Erection
Commissioning or Insiallation Service® and "Consulting Engineering Service™ and
had raised Invoices, collected Service Tax of Rs. 11.23,809/- dunng the period of
F. Y. 2009-10 & 2010-11 but not paid in time but pad immediately on being
pointed out by the audit team Service Tax of Rs. 11,23,973 vide different challans
before issuance of show cause notice and same was appropriated in the
impugned order.

8.1 | find that the appellant had not paid Service Tax due during relevant ime
though they have collected, liable to pay Interest under section 735 of Finance Act,
16864, which is fully paid as para supra. The appellant had also paid interest, as
verified by the JRS, AR-V, Anjar-Bhachau vide letter F.No. AR-VI/GIM/FAR
Mo. A/109/2011-12 dated 15.12.2017.

.HL.,...'

62 | find that the appellant failed to pay Service Tax on amount received
against services provided under Section 68 of the Act and also did not assess
service tax liabilities, falled to file correct returns within stipulated time under
Saction 70 of the Act. Hence, | uphold the penalty under Section 77 af the Act,
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5
63 | find that the appellant intentionally | knowingly not deposited { paid

Service Tax collected / charged, sole intent to evade payment of government due
and suppression of fact or fraud or collusion or willlul mis-statement or
contravention of the Act or Rule. The appellant was liable to penalty under
Section 78 of the Act in addition to Service Tax and interest thereon.

64 | find that the appellant had accepted their Service Tax fiability under
reference and had paid the same during the course of investigation. Therefore. |
do nat find any dispute regarding liability of the appellant towards the said
amount of Service Tax. Though the appellant has submitted that they had paid
the Service Tax before issuance of the impugned show cause nofice and
contested the imposition of penallies by the adjudicating authonty wide lhe
impugned order, however, | find that as is evident from the impugned order and
their submissions that the appellant has paid the amount only towards their said
liability of Service Tax detected during the course of audit, however they did not
make any amount of interest leviable thereon, whereas interest has been fully
paid on 13.11.2017 as verified by the Jurisdictional Range Supenntendent vide
above mentioned letter dated 15.12.2017.

7. | find that the appellant has submitted that they had no intention to evade
payment of service tax but financial position was difficult and gaing through a big
problem. They have attempted to explain that in last few years they gol stuck n
huge burden of debts; that for making monthly payment of Salary and Wages (o
factory staff and labours, they had to borrow temporary loans from their friends
and relatives as the Bank had stopped giving them any further loans. However, |
find that this can't be a ground not to pay Service Tax as the appellant had
collected Service Tax from their Customers but had not deposited with the Govt,
and hence committed fraud months after months.

T 5

71  The provisions of Section 78 of the Act is reproduced, which are as under:-

SECTION [78. Penalty for failure to pay service tax for reasons of
fraud, etc. — (1) Where any service tax has not been fevied or paid, or has
boen short-levied or short-paid, or eroneously refunded, by reason of fraud
o collusion or wilful mis-staterment or suppression of facts or confravention
of any of the provisions of this Chapter or of the rules made there undar
with the intenf to evade payment of service tax, the person who has Deen
servied notice under the proviso to sub-section (1) of sechion 73 shall, in
addition to the service tax and interest specified in the notice, be alse liabie
to pay a penaity which shall be equal to hundred per cent. of the amount of
such service lax :

Provided that in respect Wie' fases, where the details relating to such
: fi records for the period beginning
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i
with the 8th April, 2011 upto the date on which the Fnance Bilf, 2015
receives the assent of the President {both days inclusive), the penalty shall
be fifty per cent. of the service fax so determined !

Provided further that where service fax and interest is paid within a periog
of thirty days of —

(i} the date of service of notice under the proviso fo sub-section (1) of
sechion 73, the penalty payable shall be fifteen per cont. of such
senvice fax and proceedings in respect of such service tax, interest
and penally shall be deemed to be concluded;

(W) the date of receipt of the order of the Central Excise Offcer
abmﬂﬂ#wngmeamﬂumufm!&rwﬁersubmﬁ)ﬂf

Expfanation. — For the purposes of this sub-section, "specified reconds™
means records including computerised data as are required fo be maintained
by an assessee in accordance with any law for the time being in force or
where there is no such requirement, the nvoices recorded by the assessee
in the books of accounis shall be considered as the specified records,

(Emphasis supplied)

7.2 Itis also on record that the appellant has not paid service tax on their own
even though collected from their customers. They paid Service Tax before
issuance of show cause notice but they did so after deparimeant detected their
non-payment after detailed inquiry in this regard. It is evident that the facts of
collection of Service Tax and non-payment thereof were suppressed by the

appellant with intent to evade payment of service tax. The lower adjudicating <

authority confirmed the demand along with interest and imposed equal penalty of
Rs. 11,23,909/- under Section 78 of the Acl in view of the above facts. The
appellant paid service tax only after the department established collection ol
garvice tax by them from cusiomers but not paying o the Government
exchequer, The show cause notice has been issued proposing imposition of
penalty under Section 78 of the Act because appefiant failed 1o pay penally
@15% of service tax not paid before issuance of SCN. The appeltant also did nol
pay penalty @15% of service tax evaded within 30 days from date of receipt o
SCN and also did not pay @25% of service tax within a period of thirty days of
the date of receipt of the order imposing equal penalty under Section 78 of the
Act. Therefore, | am of view that imposition of penalty of Rs. 11,23,809/- equal to
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service tax determined under Section 78 of the Act by the lower adjudicabion
authority is legal and proper, However, the lower adjudicating authority was
required to give oplion to the appellant in the impugned order discussing clause
(i) of second proviso to Section 78 of the Act, that if the appellant pay interest
and reduced penalty within 30 days from the receipt of the adjudication order
then penalty would get reduced to 25% of service tax so determined. Having nol
been done so by the lower adjudicating authority, payment of full interesl liability
as well as reduced penalty of 25% of service tax can be availed by the appeliant
now within 30 days of receipt of this order, as per ratio of the judgment of the
Hon'ble Supreme Court in the case of R. A. Shaikh Paper Mills P. Lid. reporied &

2016 (335) EL.T. 203 (5.C.) read with CBEC Circular F. No. 208/07/2008 — CX -
& dated 22.05.2008.

8. In view of above discussion and findings, | hold that the impugned order is
correct to the extent of confirming demand of Service Tax alongwith interest and
imposing equal mandatory penalty under Section 78 of the Act. However. appeal
is allowed to the extent of 25% reduced penalty as held in para above.

9. apftereat grer ga 6t ok aefrer o1 P 3uere A # ey s i
9. The appeal filed by the appellant is disposad off in above tems.
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Copy to :

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.

2) The Commissioner, GST & Centlral Excise, Gandhidham.

3) The Assistant Commissionar, GST & Central Excise, Anjar- Bhachau Dwision,
Gandhidham -

4} Guard File. ot

Page Mo T af 7



