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Appeals Mo: V2/73/G0OM/2016

VA

:: ORDER - IN - APPEAL ::
M/s. Deep Construction Co., Mani Complex, Office MNo. 214, 2" Floor,
Plot No. B4, Sector-8, Gandhidham (Kutch)-370201 (hereinafter referred to as
“the appellant™) filed this appeal, against Order-in-Original No. ST/377/2016-
17 dated 03.10.2016 (hereinafter referred to as “the impugned letters") passed
by the Assistant Commissioner, Service Tax Division, Gandhidham (hereinafter
referred to as “the lower authority”).

2. The brief facts of the case are that the DGCEIl, Zonal Unit, Ahmedabad
initiated inquiry in respect of payment of Service Tax made by the appellant
during the month of June, 2007 and resumed various documents under the
belief that the appellant has availed the benefit of Notification No. 15/2004-
5.T. dated 10.09.2004 by claiming wrong rate of abatement of 67% from the
gross amount charged from their clients without including the value of the
material supplied free of cost by the clients. During the course of investigation,
the appellant has paid the Service Tax of Rs. 31,04,975/- pending investigation.
The Show Cause Notice F. Mo. DGCEI/AZU/12{4)13/2007-08 dated 12.05.2009
was issued to the appellant proposing demand of Service Tax of Rs.
1,02,14,702/- alongwith interest and penalty. The said Show Cause Notice was
adjudicated by the Commissioner of Central Excise, Rajkot vide Order-In-
Original MNo. 51/COMMR/2013 dated 30.03.2013/09.04.2013 wherein he
confirmed the entire demand of Service Tax with interest and penalties. Being
aggrieved with the said Order-In-Original, the appellant preferred appeal
before Hon'ble CESTAT Ahmedabad who vide order No. A/10081/2014 dated
06.01.2014 allowed the appeal and set aside the Order-in-Original dated
30.03.2013/ 09.04.2013. The department has not accepted the said order of
Hon'ble CESTAT Ahmedabad and filed Civil appeal No.10027 of 2014 before

Hon'ble Supreme Court which is pending. _ ‘JQ Al
A

3. The appellant filed refund application dated 30.08.2016 before the
lower adjudicating authority for amount of Rs. 31,04,975/- deposited during
the course of investigation alongwith interest. The lower adjudicating authority
vide impugned order sanctioned refund of Rs. 31,04,975/- but rejected refund
claim of interest by relying upon the provisions of Section 35FF of the Central
Excise Act, 1944,

4, Being aggrieved with the impugned order, the appellant preferred the
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present appeal on the grounds that the lower adjudicating authority has not
granted interest on refund issued to them; that the findings of the lower
adjudicating authority are not justified and bad in law.

5. Personal hearing in the matter was held. Shri Abhishek P. Doshi, CA
reiterated the grounds of appeal and stated that they claim interest on delayed
refund sanctioned, which has not been sanctioned in the impugned order and
submitted a written personal hearing submission as below:

5.1 In written submission filed during the course of personal hearing, the
appellant stated that the lower adjudicating authority has allowed refund of
service tax considering the payment made by the Appellant as pre-deposit
under Section 35-F of the Act, howewver, interest on such refund has not been
allowed on the ground that the provisions of Section 35FF as stood before the
amendment by Finance Act, 2014 is applicable in this case and according to old
section 35FF the appellant is not eligible for refund of interest under section
35FF of the Central Excise Act, 1944; that Section 35FF prior to amendment
provided for interest from the expiry of 3 manths from the date of service of
order to the adjudicating authority, while the amended provisions of Section
15FF provides that the appellant will be eligible from the date of payment of
tax to the date of refund; that the only difference between old and new
provisions are period for which interest will be granted and neither old Section
35FF nor new Section 35FF provides for not granting of interest on refund of
pre-deposits under Section 35F of the Act; that the lower adjudicating
authority has considered the amount deposited as pre-deposit under Section
35F of the Act; the lower adjudicating authority held that the claimant is
eligible for refund of tax under Section 35FF {old section) and not eligible for
interest on such refund without giving any reasoning as to why the claimant is
not eligible for interest on refund under Section 35FF while the section
provides for interest on refund; they relied upon the judgments in the cases of
Afcons Infrastructure Ltd reported as 2014 (49) Taxmann.com 79 ({Delhi),
Prempreet Textile Ind. Ltd reported as 2013 5T 17089 (Guj.) and LSE Securities
Ltd reported as 2014 (49) taxmann,com 305 (Punjab & Haryana).

FINDINGS:-

6. | have carefully gone through the impugned order, appeal memorandum
and written as well as oral submissions made by the appellant. The issue to be
decided in the appeal is whether the appellant is eligible for interest on refund
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granted by the lower adjudicating authority or not.

7. It is undisputed fact that during the course of investigation made by
DGCEI, Ahmedabad, the appellant had paid an amount of Rs. 31,04,975/- in
which Show Cause Notice Mo. DGCEI/AZU/12{4)13/2007-08 dated 12.05.2009
was issued to the appellant. The said Show Cause Notice was decided vide
Order-In-Original MNo. 51/COMMR/2013 dated 30.03.2013/ 09.04,2013
confirming the duty demanded in the Show Cause Motice, however, CESTAT,
Ahmedabad vide Final order Mo. A/10081/2014 dated 06.01.2014 allowed
appeal of the appellant and set aside Order-in-Original No. 51/COMMR/2013
dated 30.03.2013/ 09.04.2013. The appellant filed refund application on
30.08.2016 for refund of Service Tax under Section 35FF of the Central Excise
Act, 1944 for the amount of Rs. 31,04,975/- paid during the investigation
conducted by the DGCEI, Ahmedabad alongwith interest.

7.1 | find that the lower adjudicating authority has considered the amount
deposited by the appellant during the investigation as pre-deposit as envisaged
under Section 35F of the Central Excise Act, 1944 and consequently he granted
refund of the said amount to the appellant. For granting interest on said
refunded amount, the lower adjudicating authority relied upon the provisions
of Section 35FF of the Central Excise Act, 1944 as stood prior to
commencement of the Finance (No. 2) Act, 2014 and denied interest on the
said refund amount. | find that the Central Board of Excise & Customs has
issued Circular No. 984/08/2014-CX dated 16.09.2014 bearing F. No.
390/Budget/1/2012-JC clarifying certain issues. The relevant para of the said

Circular is re-produced below:
. . el ARAAL
3. Payment made during investigation: ﬂ.ﬁ. he

3.1 Payment made during the course of investigation or oudit, prior to the
date on which appeal is filed, to the extent of 7.5% or 10%, subject to the
limit of Rs 10 crores, can be considered to be deposit made towards
fulfiliment of stipulation under Section 35F of the Central Excise Act, 1944 or
Section 129 of the Customs Act, 1962. Any shortfall from the amount
stipulated under these sections shall have to be paid before filing of appeal
befare the appellate outhority. As a corollary, amounts paid gver and above
the amounts stipulated under Section 35 F of the Central Excise Act, 1944 or
Section 129€ of the Customs Act, 1962, shall not be treated as sit under
the sgid sections.

3.2 Since the amount paid during investigation/audit takes the colour of
deposit under Section 35F of the Central Excise Act, 1944 or Section 129E of
the Customs Act, 1962 only when the appeal is filed, the date of filing of
appeal shall be deemed to be the date of depasit made in terms of the safd
sections.
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3.3 In caose of any short-payment or non-payment of the amount stipulated
under Section 35F of the Central Excise Act, 1944 or Section 129€ of the
Customs Act, 1962, the appeal filed by the appellant is liable for rejection.

5. Refund of pre-deposit:

5.1 Where the appeal is decided in favour of the party | assessee, he shall be
entitled to refund of the amount deposited along with the interest at the
prescribed rate from the date of making the deposit to the date of refund in
terms of Section 35FF of the Central Excise Act, 1944 or Section 129EE of the
Customs Act, 1962,

3.2 Pre-geposit for filing appeal is not payment af duty. Hence, refund of pre-
deposit need not be subjected to the process of refund of duty under Section
118 of the Central Excise Act, 1944 or Section 27 of the Customs Act, 1962,
Therefore, in ail cases where the gppellate authority has decided the matter
in_fovour of the appellant, refund with interest should be paid to the
appeliant within 15 days of the receipt of the letter of the appellant seeking
refund, irrespective of whether order of the appellate authority is proposed
to be challenged by the Department or not,

5.3 If the Department contemplates appeal against the order of the
Commissioner (A} or the order of CESTAT, which is in favour of the ilant,
refund along with interest would still be payabie unless such order is stayed by
a competent Appellate Authority.

5.4 In the event of a remand, refund of the pre-depasit shall be payable glong
with interest,

5.5 In case of partial remand where a portion of the duty is confirmed, it may
be ensured that the duty due to the Government on the portion of order in
favour of the revenue is collected by adjusting the deposited amount along
with interest,

5.6. It is reiterated that refund of pre-deposit made should not be withheld on
the ground that Department is proposing to file an appeal or has filed an
appeal against the order granting relief to the porty. Jurisdictional
Commissioner should ensure thot refund of deposit made for hearing the
gppeal should be paid within the stipulated time of 15 days as per parg 3.4

SUpra.

7.2 The above board circular clearly stipulates for refund alongwith interest
to be paid in case of decision is in favaour of the assessee irrespective of the
fact that the Department has preferred appeal before higher appellate forum
which has not been stayed otherwise. | therefore, hold that the appellant is

eligible for interest. w sl

7.3. | find that the CESTAT, Ahmedabad has issued final order on 06.01.2014
in favour of the appellant. At the material time, Section 35FF as it stood,
would be relevant for governing the interest. For sake of clarity, the provisions
of Section 35FF as it stood at the material time, is re-produced below:
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Section 35FF. Interest on delayed refund of amount deposited under Section 35F. -

Where an amount deposited by the appellant in pursuance of an order passed by the
Commissioner (Appeals) or the Appellate Tribunol (hereinafter referred to as the
appellate outhority), under the first proviso to Section 35F, is required to be
refunded consequent upon the order of the appellate authority and such amount is
not refunded within three manths from the date of communication of such order to
the adjudicating authority, unless the operation of the order of the appellate
authority is stayed by a superior court or tribunal, there shall be paid to the
appellant interest at the rate specified in section 11BE after the expiry of three
months from the date of communication of the order of the appellate authority, till
the date of refund of such amount.

7.4  Further, the provisions of Section 35FF, as stood at the material time
would apply in this case. My views get support from the proviso to Section I5FF
after commencement of the Finance (No.2) Act, 2014 which reads as under:

Provided that the amount deposited under section 13F, prior to the commencement
of the Finance (No. 2) Act, 2014, shall continue to be governed by the provisions of
Section 35FF as it stood before the commencement of the safd Act.

7.5 Therefore, the provisions of Sectlon 35FF before commencement of the

Finance (No.2) Act, 2014 would apply in the case on hand.

7.6 Hence, the appellant is eligible for interest at the rate specified in the
Section 11BB after the expiry of three months from the date of communication
of CESTAT order to the date of refund of such amount i.e. from 06.04.2014 to
76.09.2016. The judgments relied upon by the appellant are squarely
applicable to facts of the present case as well,

B. In view of above facts and legal position, | set aside the impugned order

rejecting interest on refund amount and allow the appeal.
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9. The appeal filed by the appellant stand disposed off in above terms.
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