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TffE ddc, rnJqEa (:lqeu;, lTd+tc ndrr qrkd /
Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

3{s{ 3rq{a/ €T4d srgffi/ lcBqd/ sdrr6 sq{a, adq r.qtq i;6/ tErfr{, Trr+t{ / irrfrrr / :rirftrrql adrrr :c{Rfud arfr

{n 3rter t qB-a: /

Arising out of above mentioned OIO issued by AdditionauJoini/Depuly/Assistant Commissioner, Cenlral Excise / Servicl Tax,

Rajkot / Jamnagar / Gandhidham :

3{4E6-dt & cfrqlfr ar arq (rd qEI /Name & Address of the Appellant & Respondent :-

M/s. Sanghi lndustries Ltd.(Clinker Unit)Grinding Unit, P.O. Sanghipuram, Motiber,

Tal : Abdasa, Dist: Kutch, Gujarat

5s 3nerr(3{qtfr) fr .qftr +i5 eqea FEfrfu-f, dt* t Jc{tr cIffi / crfus-ilr +' Ffrer ]r{rd ar{{ +{ Ffdr HV

Any person aggrieved by this Order-in-Appeal may file an ippeal to the appropriale aulhority in lhe following way.

d16 erF ,a.4j.n tiiqi? ?fa- rrd p-d'F{ }ffq'arrrt}-6{ur + cF }qtd i5d'r" r';cE arE t'fufr{F .1944 fi rnTl 358 }
raia'r-q f*a xQfr{fl. 1994 aI rrRr 86 }. 3fu4 ffifu6 3* & at rr3 6 7 -

Appeal to Customs, Excise & Seruice Tax Appellale Tribunal under Section 358 of CEA, 1944 / Under Section 86 of the

Finance Acl, 1994 an appeal lies loi-

rfi-6{sr {arfd € F6Frd E-en ffrFd drflr aI6, idq tiq6d T"6 lti +qI{{ 3{q-drq ;qTqtfufi{sl Ar ft*s fi-6, t€s Edfi6 i
2 yR. +. q{, at A--S Fr sr df are- t- '

The special bench ol Customs, Excise & Service Tax Appellate Tribunal of wesl Block No. 2, R.h. Puram. New Delhi rn all

mallers relating lo class,ficalron a4d valualion

jcfff cM.d 1(a) I dfl( rn yffi'&'JrFrdr elq grt.]{fF lilffr rlFF. ir&q'riqa rfa !'d EdrF,3{ffiq -q,q1e-6rur
(qr.a{) 4'r cFdF dfq Cfufi . didr d {(.e-r"i ild nqrd- 1lar4Ed- 3a..?r 6r & irfi qFd(. U

To the Wesl regronal bench of Cusloms, Exciie & Service Tax Appellale Tribunal (CESTAT) at, 2"d Floor, Bhaumali Bhawan

Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in pa[a- 1(a) above

3]ffiq;qrarfuf{DT + {aei s{ra sFd F{i & ftq Adq 
'iqE 

{i6 (3rfd) ffit, 2001, + F-{ff 6 + riT{a Fqifra i+,q
rFt srI{ EA3 +lE rfu p q;+ fufo 3r Tt-q rFrl q ast *=r r.asF}.{ar aa:;'ra g:;a F piJl -orJ #l n]il
It{ 4rqrurq7 .rpEn, {cr. 5 Frs'Ir JE€ 6s 5 g 50( Il1 50 dE +qc.r+ I:rdr 50 "ns fqr A- xfu+ A "1 

nflr. '.000t
sqi. 5.000/- F;d jr:rd 10,000i rql' Er Aqitsa :.pr sla & cB er.F #tt ?riti ete r srr-nd FdQ-e tFir+q
arqrfu{r"r fi nror & s6++ rG-rcx * ara * Ed $ q-frB.f,fi a}r * ** rs[T srt M*d *6 frc. d?nr Fscr drdr qrGq 

r

6;d1i-d grqc 6r tlrara, *6 61 3q qrsT ii 6tnT qrG(' d6i dtifta :rffiq arqrEorq & rnor fFra t t er7ra r,resr (€ ri.fil +
frq 3ni6d-q{ t-{Fr 5oo! rc(' 6r GEifta ?1d4 frJTr 6[dr drrft t/

The appeal to the Appellale Tribunal shall be filed in quadruplicale in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs

1,000i- Rs.50001. Rs.10,000/ where amounl of duly demand/iolerest/penalty/refund is upto 5 Lac.. 5 Lac to 50 Lac and

above 50 Lac respectively in the form of crossed bank draft in favour of Assl. Regist.ar of branch of any nominated public

sector bank of the place where the bench of any nominated public sector bank of lhe place where lhe bench of the Tribunal
is situaled. Application made for grant of stay shall be accompanied by a fee of Rs. 5001.

3{ffi-4;q!flfu${ul + snET 3rqrfr, Eid 3{ft4"{F 1994 *t qRT 86(1) * 3i {d C-fl6r ffil', 1994, fi fr-{ff 9(1) - da
A-rri'fi:f, qc{ s.T.,5;i qrt ch-Iii i *r ir €A;-,ff !?i jst sRr frs 3{rhr * ftcd Jrqrfr *r rffi d, rs-4r eft gl:r ti +iara #t
1r+i' * r.+ qF qErFrd 6t* arfrq) sitr {dd t 6ff t rs r.+ cF * €Fr, E6r C-cr+a 6r xi4 ,qre Er #JT :itr arnqr rrq]

{atdl, rcr. 5 ars qr rs$ Ffr. 5 Fnq Rrs qr 50 dRr 6cq a:r :rrr+ 50 arq wq t :rftl-+ t a} rqn: 1,000/- 5ri, 5,000/-
&q lr:rd 10,000/. xct ar ?rrti-a BFr 9IF *r cfi nfrrF Etr fuift-i ?16 F rrrar;T, rid€F ntir&q .sr{tnry & ,rrgr +
Fe,q6 T?Fen * arr q Frd et qrdH' 8ll + &+ ddr4 "trt 

rsr+a *i gr-a ei-.rr Eqr iFr qrBq i EEiiIa d,c, fi &]rf,.a,
d6 6r rfl rn€r d tt-dr arBs r6i iiifud $ffirq -€rqrfo{rlT 6t nrcr Era t r raFra 3nirr (C rftg t hT srtda qr + crq
500/- {cq 6r frlrift-d n6 Ef F{ar Eirr t/

The appeal under sub seclion il) of Section 86 oi the Finance Act 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules. 1994, and Shall be accompanied by a

copy of the order appealed againsl (one of which shall be cenified copy) and should be accompanied by a fees or Rs.

1000/ where lhe amounl of sewice tax & interesl demanded I penalty levied of Rs. 5 Lakhs or less, Rs.50001 where lhe
amount o{ service tax & inlerest demanded & penalty levied is more than five lakhs but not eiceedrng Rs Fifty Laths
Rs.10,000/ where ihe amouni of service tax & interest demanded & penalty levied is more lhan fifty Lakhs rupees, in the
form of crossed bank dlaft in favour of lhe Assistant Registrar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is siluated. / Application made for granl of stay shall be accompanied by a fee of Rs.5001.
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(i) Ea $fuG-qq, 1994 SI trr{T 86 6t rc-r.rlrt (2) ('d (2A) * raJrd rJ 6T rr$ 3rdtd, t"m6{ Fl{rdrdt, 1994 * fr{ff 9(2) ('E

9(2A) i Taa ffqlft-a ctrr ST,7 d ff dr {*-rt sE r€*, nrlr 3n.q{d, n-fi-q iaqrE ar6 3r4irf 3rF+a (3r$ffl, +-drq r(cE TF
EERr crft-a lnalr *r cfiai dTrd 6{ (rd-i i' '-s cF rfiFl-a Erfr arftu) }tr lrirFrd Ear{T g6FrrF J]r:FET 3i:rar icqfr, +-.fiq
r.qra gffi/ +cr${, 6t }trrq aaqrfuar{ET ah-I rntda dJ -{a +r Fftr cd ari i?r 6'r cfa e{i {lrr d {i€r4 s1d frrn I /
The appeal lnder sub section (2) and (2A) of ihe section 86 the Finance Acl 1994 shall be filed ir For ST.7 as prescribed

undel Rule I 12) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commrssioner

Cenlral Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order

passed by the Commissioner authorizing the Assislanl Commissioner or Deputy Commissioner of Central Excise/ SeNice Tax

to fiie lhe appeal before the Appellale Tribunal.

fi-qr T6 t-fi racl{ 916 rrq t-qr6r Jtrrq efufi{ur (d-€-c) + cfr'3lfut +. arFi fr nGerq 5.cr q6 lifuF-+a 1944 &
trx 35qtr + 3i?"ta, jt 6r ffiq gftG-qa, 1994 ST ?nrr 83 * lid,id 3dr6{ si rff al]I 8I 4f i lq lrElr 6 cfr }qrfrq
qrfuswr * 3r+fr 6{i sEq ricr6 ?r6^d-qT 6{ dr"T fi 10 cfatra (10?.), Tq fiFr \'o Eaiar ft-efea t. w gdr+, rs +{d E ridr

ffi? F, aT Rrara ffiqr :ar', erri ft gs trRr a lidrtd srr fu dri drff ii.iB-d aq {ftr E€ 6G {cq t sfo+ a 5t1

i;ftq r.sr< st 6 qd +si6{ * :ial,ra apr Bq qq ard' i B'E aflft-d t
(i) rrrrT rr dl * iiafa raq
(ii) d-did rfrr fi ff ag aaa flfil
(iil) ffis rTr ffil i G-{F 6 + *a,\-a lq I6q
- q9d {6 f+ gq trRr t erslrE ffiq (d- 2) 3,'fuFqfl 2014 + 31fir{ d $ ffi 3ffiq crfi-firtl + FflrT fuqr{]rhf,

Frrrf, 3IS (.d 3rfffr +i dr{ 4fi' drnli
For an appeal to be filed before the CESTAT under Section 35F of the Central Excise Acl, 1944 which is also made

applicable to Service Tax under Seclion 83 of the Finance Acl, 1994. an appeal agarnst this order shall lie before the Tribunal

on paymenl of 1070 of the duty demanded where duly or duty and penally are in dispuie, or penalty, where penally alone is in

dispule, provided the amount ot pre deposil payable would be sublecl to a ceiling oi Rs. 10 Crores.

Under Cenlral Excrse and Service Tax Duty Demanded shall include

(i) amount delermined under Section 11 Dl

(ii) amount of erroneous Cenvat Credil taken:

(iii) amount payable under Rule 6 of the Cenvat Credit Rules

provided funher thai the provsions of this Seclion shall nol apply to lhe siay application and appeals pending belore

any appellale authority prlor lo the commencement of the Finance (No.2) Acl. 2014

t{I(a ra6R si TdtsTsr fiiad :

Revision application to Gov6mment of lndia:

tF Jneer €i rFterr- r?&r ffifu= srn+ i )f{ 5-lz ,-E {tfrq.ff 1994 E trrr 35tF s crrrr llrdai ai }'7r: 3f6{
;ft; rr= qiE-T rFffe'ur 3ftrfi ffi, fd;, "nraz rae ftrr al?r aF?' :irrF e-q !'{a. ,{sd, fl-e1 4 t-il 110001 61

R-qT Brar !-rGTt i -

A revision application iies 10 the Under Secretary, lo the Governmenl of lndia Revision Application Unil, l\,4inislry of Finance.

Department of Revenue, 4lh Floor, Jeevan Deep Building, Parliament Streel, New Delhi 110001, under Seclion 35EE of the

CEA 1944 in respect of the following case. governed by first proviso lo sub'section (1) of Section-35B ibid:

qft n-td 6 f+-6il arrrEta 6 arrrd a. 
"IEt "r€Eri ?.8I a';r +- Ftrs 4r,.gr) t s,, rF a rtra-a; drra E Frd ]Ia +q€ri q-

16"r ffi --E rrsrl" r.B i (Et rrrure "rirrm 
a 4-r= qt farir ersrr 116 F'rr p-r ir e .q:- * q€qrr; -rta +{it arrsra oT

Hl erg_T zrF f, rrq_ * F_fFra & ,"rsi .o /

ln case of bny loss of gtods, where the loss occurs in lransit from a factory lo a warehouse or 10 anolher factory or from one

warehouse lo another dunng the course of processing of lhe goods in a warehouse or in storage whelher in a factory oa in a

sra6 S ErE{ 1+-S flsE sT st{ +t ffid 6{ G Fld * laMq f r.{aa 6.i rd q{ ffi 45 n;A-q sicrd 9rd + g. (ft-i.) +
aTf,n fr, ri eflra * aif,r ffi ns( qr dr +t fua' 61 44 tr / "

ln case of rebate of duly of excise on goods exported to any counlry or lerrilory oulside lndia ot on excisable matetial used in

lhe manufaclure of lhe goods which are exported lo any counlry or lerltory oulside lndia.

qfi JicE rrq sT {?Era fu[ fuaT s.d + dr6{, ictd ai:Iaa 6t arE GEld Rql 4qr tt /

ln case of 
-qoods 

e;pofled outsrde lndia export lo Nepal or Bhulan, wilhout paymenl of duly.

sFfi'{r rasre + J-(E.rea eFE 6 p.'r-d; 4, B- J.1 ir4 6i? tq 'Btut 
rd t{e ?F-d qldrr"I } u-P ra, A ?F t lfT r,

irerr r :,.,oa (rff4 + "e!- ?+ )tr]?-r ,", 2;. 1gc8 *r urn 109 4 .{r fu. fi rl a7*@ }r{dt '{F'I4ttu q, T drd, a
qrta FfiE ,ri *r/
Credil of any duty allowed to be ulilized towards paymenl of excise duty on final products under the provisions of this Act or

the Rules made there under such order is passed by the Commissioner (Appeals) on or afler, lhe date appoinled under Sec.

109 of lhe Finance (No.2) Act, 1998

icifrd }ri{;T 6r Et cfrqi uq{ Fsqr EA-8 d. ,l & fi;drq sacrad ?t F (3{fid) fi-{4r6&. 2001, *' F-{ff I + ,Tria fafdfr'd t'
sT ]lt??l + iioqo- s 3 FFa,)E=&,-fr!.lriFq tjq#ff '.TaF- 

+ srs {a Jlree- d }idrd 3{ra?I +f zt Ef:m srra *r i
aF. glq fl A#tq -.Erd ra #ilFq 1944 *I tr:r 15 tt r. rF Fut elq E lr{a"f t rla.a + Fh cl TR-6 * €
sfrd *r iEft {Gat / -

The above application shall be made in duplicate rn Form No EA-8 as specified under Rule I of Ceniral Excise (Appeals)

Rules 2001 wilhin 3 months from lhe dale on which the order solghl lo be appealed against is communicaled and shall be

accompanied by lwo copies each of lhe OIO and Orderln-Appeal. lt should aiso be accompanied by a copy of TR-6 Chalian

evidencing payment of prescribed lee as prescribed under Seclion 35 EE of CEA 1944, under Maior Head of Accounl

qdts{ll 3firda ; qru ffi- Bt1iri ?"4 ar fer{at'q_ Jrar artsr I

*d ter"a rrs sfi drGI rtd qr r€d €ff * al }iq4 200i- 6T rl4ard fuqr rr'3it' qfe {dra a6:ff \'4; drs stra i EqEr Ft i'I
6q, 1000 / 6T srrrard ls-qr aR' l

The revision applicalion shall be aecompanied by a fee of Rs 2OOl where the amount involved in Rupees One Lac or less

and Rs. 10001 where lhe amounl involved is more than Rupees One Lac.

qE sn lrrar fl Fg aiT rflt?n fl €Fl?rel 6asd6flr rfir+?-er&, "qr FT;ra, lqrFF 6I: ]}q- -rf,r.n?t Fa"z*
fl" Fr lr. q ios cai +ra t da-i 4';r- qrrrFF xNrz a-+1rglr EI'.4 IE- ar ardq rran a rF In6c *ql ,rr * I

in cjse, rl the order colers vanous numbers of order in Original. fee for each Ol.O. should be paid ln the aforesaid manner,

not withstanding the fact that the one appeal to the Appellanl Trrbunal or lhe one application to the Central Govl. As the case

may be, is filled 10 avoid scriplona work if exclsing Rs 1 lakh fee of Rs 100/ for each

qq'rgrflfu 
"q|qrdq ?riql ]{ftff{4, 1975 * 3rdq-$ + 3re{rr {fr:rdst !d F|4a grier *i cfr c{ Bqtftd 6.50 {!.i q;r

arzlra4 ?tEF FF6c rn dar n1ffT i
One copy'of apphcation or O tO as the case may be and the order of the adjudicating authorily shall bear a coun lee siamp

of Rs 6.50 as prescribed under Schedule I in ierrns oi the Coun Fee Ac1,1975. as amended.

fiffr ?rE. aidl-q r.qre lFF cd €dtr{ }{tff-q arqfodr$T (4rn idfi}) Frqffrfa. 1982 ri qffa G:ra iqFid arfrdi 6}
gaffiia fla dri ?rF 6r y'r pr .TF }'{'tr .eir sr- e ,

Attention is also invited to the rules covering lhese and oiher relaled matteas contained ln the Cusioms, Excise and Service

Appellale Tribunal (Procedllre) Rules 1982.

].q 3lffia c]frfit 4l 3{fii{ zTfu F{i d ndird .qr.I6, liT{a 3it{ dtd-dn clqtfidi + fi'q, 3,f(Tr!fr ii?rFl].q ilTrFc
www.cDec qov ln +l <ri 4+'n 6 I /

For the et;borate, detaited and latest provisions relaling lo filing of appeal to the higher appellate authority. the appellanl may

reler ro ll-e Depadmella' websrlP wwwcbecgo/i1
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Appeal No: V2l55iGDM/2016

::oRDER IN APPEAL::

M/s. Sanghi Industries Ltd. (Clinker Unit), P.O. Sanghipuram, Vill: Motiber, Tal;

Abdasa, Dist: Kutch, Gujarat (hereinafter referred to as "the appellant") has filed

present appeal against order-ln-original No. 07lJCl2016 dated 29.07.2016 (hereinafter

referred to as 
..the impugned order"), issued by the Joint Commissioner, customs and

Central Excise, Gandhidham (hereinafter referred to as "the lower adjudicating

authority").

2. Briefly stated the facts of the case are that the appellant engaged in

manufacture of excisable goods was registered with Central Excise Depatment. The

scrutiny of records of the appellant for the period from April,20L4 to November, 2014

revealed that they had availed cenvat credit of Rs. 20,39,052/- on certain items such as

M. S. Angle/M. S. Channe[M. S. Plate etc. (hereinafter referred to as "M. S. Items") by

treating the same as "inputs" even if used for civil construction purposes and/or repairs

and hence these items did not fall either under the definition of inputs or capital goods

in terms of Rule 2 of the Cenvat Credit Rules, 2004 (hereinafter referred to as "the

ccR"). Show cause Notice No. v.25lAR-lIlBhujlADClT9lls dated 29.04.2015 issued

was adjudicated by the lower adjudicating authority vide impugned order wherein he

ordered for recovery of wrongly availed cenvat credit of Rs. 20,39,052/- under Rule 14

of the CCR read with Section 11A of the Central Excise Act, 1944 along with interest

under Rule 14 of the CCR read with Section 11AA of the Central Excise Act, 1944 and

imposed penalty of Rs. 20,39,052/- under Rule 15 of the CCR.

3. Being aggrieved with the impugned order, the appellant preferred the present

appeal on the following grounds:

3.1 The impugned order is a non-speaking order and has been passed in violation of

principles of equity, fair play and natural justice as the lower adjudicating authority has

clearly overlooked the contentions of the appellant and mechanically. For their

contention, the appellant has relied upon following case laws:

(i) Cyril Lasardo (Dead) - 2004 (7) SCC 431

(ii) Shukla & Brothers -2010 (254) ELT 6 (SC)

3.2 The lower adjudicating authority has relied upon Explanation 2 of the older

definition of inputs under Rule 2(k) of the CCR, 2004 as it existed prior to Notiflcation

No. 03/2011-CE(NT) dated 01.03.2011 and present period involved is April, 2074 to

November, 2014. By the said Notification No. 03/201l-CE(NT) dated 01.03.2011, with

Page No. 3 of I



Uut-;6
o 

oppeal No: V2l55/GDMi2016

effect from 01.04.2011, scope of goods covered under the term'input'has been fufther

extended. The definition now covers all goods used in the factory by the manufacturer

except those goods specifically excluded or which have no relationship whatsoever with

the manufacture of the flnal products and submitted case laws which were claimed to

apply to the case considering change in the deflnition of inputs'under Rule 2(k) of the

ccR,2004.

3.3 The impugned goods have been used for repairing of machinery by way of

fabrication of worn out pafts of the capital goods installed in the factory which are used

in or in relation to manufacture of excisable goods. Thus, all the goods which have

been used in the manufacturing process whether directly or indirectly and whether

contained in the final product or not are entitled for the credit as long as they are used

in the factory of manufacturer subject to exceptions listed in Clause (A) to (F) of Rule

2(k) of the CCR, 2004. In fact, sub-clause (C) of Rule 2(k)(iv) of the CCR, 2004

specifically includes capital goods used as pats or components in the manufacture of

final product while specifically excluding mere capital goods from the definition of

inputs. Therefore, goods used during the course of such repairs and maintenance would

also got covered under the definition of inputs'. There can be no generalization to deny

credit on the inputs which are un-disputedly procured on payment of duty and which

have been used within the factory of productlon in lieu of the amended Rule 2(k) of the

CCR, 2004. The appellant relied on the decisions in the following cases.

(i) Modi Rubber Limited - 2000 (119) ELT 197 (Tri.-LB)

(ii) J.K. cotton Spinning & weaving Mills co. Ltd. - 1997 (91) ELT 34 (SC)

(iii) Panipat Co-operative Sugar Mills Ltd. - 2013 (293) ELT 66 (Tri.-Del.)

(iv) Kareli Sugar Mills Ltd. - 2013 (296) ELT 59 (Tri.)

(v) Bajaj Hindustan Limited - 201.3 (294) ELT 581 (Tri.)

(vi) U.P. State Sugar Corporation Ltd. - 2013 (293) ELT 259 (Tri.)

(vii) Hindustan Zinc Ltd. - 2011 (272) ELT 393 (Tri.)

(viii) J.K. Sugar Limited - 20lL (270) ELT 225 (Tri.)

(ix) Ambuja Cement Eastern Limited - 2010 (256) ELT 690 (Chhattisgarh)

3.4 The appellant had contended that they are eligible for cenvat credit availed on

M. S. Items used for fabrication of chimneys, which are pollution control equipments

and hence specified capital goods under sub-clause (ii) of clause (A) of the deflnition of

'capital goods' under Rule 2(a) of the CCR, 2004. Thus, the M.S. Items used for

fabrication of specified capital goods i.e. chimneys are eligible for cenvat credit as

inputs in terms of Explanation 2 to Rule 2(k) of the CCR, 2004. The appellant availed

Page No 4 of 9
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cenvat credit of Rs. 4,30,287l- (out of total cenvat credit of Rs. 20,39,052/-) on M. S.

Items. The appellant place reliance on following decisions:

(i) Rajasthan Spinning & Weaving Mills Limited - 2010 (255) ELr a81 (SC);

(ii) Lloyds Metals & Engg. Ltd. - 2014 (309) ELT 0533 and

(iii) India Cements Limited - 2015 (320) ELT A192 (Mad. HC).

3,5 The appellant submitted that it is settled law that cenvat credit is available on

items used in fabrication of ducts used in plant and machinery installed in factory. The

appellant has availed cenvat credit of Rs. 1,02,201/- (out of total cenvat credit of Rs'

20,39,0521-) on M. S. Items used in fabrication of ducts. The appellant relied upon

following decisions:

(i) Associated Cement Company Limited - 20tl (267) ELT 55 (Chattisgarh);

(ii) Madras Cements Ltd. - 2006 (203) ELT 605 (Tri. Bang);

(iii) Pee Vee Textiles Ltd. - 2007 (217) ELT 194 (Tri. Bom);

(iv) Vishakhapatnam Steel Plant - 2004 (177)ELT 507 (Tri' Bang).

3.6 The adjudicating authority after erroneously concluding that the goods are used

for repair and maintenance of capital goods and hence cenvat credit not available

placing reliance on Board's Circular No. 26711U2010-CX dated 08.07.2010. CBEC

Circular dated 08.07.2010 relied upon by the adjudicating authority is not binding upon

the appellant. They have placed relied on the following judgments'

(i) Avenue Impex - 2014 (306) ELT 69 (Mad.)

(ii) Ingersoll Rand (lndia) Ltd. - 2014 (300) ELT 3a7 (Guj.)

(iii) Bata India Ltd. - 2013 (297) ELT A149 (Cal')

(iv) Minwool Rock Fibres Ltd. - 2012 (278) ELT 581 (SC)

3.7 With effect from 01.04.2011, scope of goods covered under the term'input'has

been further expanded. It now covers all goods used in the factory by the manufacturer

except those goods specifically excluded or which have no relationship whatsoever with

the manufacture of final product. The case law relied upon by the appellant and

pedaining to period prior to 01.04.2011 would apply with even greater force

considering change in the definition of inputs'under Rule 2(k) of the CCR, 2004'

3.8 The reliance placed by the adjudicating authority on decisions in the case of

vikram cement Private Limited - 2009 (242) ELT 545 (Tri.-Del.) and Maruti Suzuki -
2009 (240) ELT 641 (SC), are not applicable to the present case inasmuch as the same

refer to the restrictive meaning of the words "in or in relation to" used in the older
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definition of inputs' prior to 01.04.2011. Since the definition of inputs' was fufther

widened by deleting the words "in or in relation to", the reliance placed by the

adjudicating authority on these two case laws is unsustainable.

3.9 There were divergent views on the issue of eligibility of credit on impugned

goods used in the repair and maintenance of plant and machinery. Therefore, the

question of imposing penalty does not arise in the facts and circumstances of the case.

The appellant relied decisions in the case of L.H. Sugar Factories Limited - 2010 (257)

EIT 224 and D.S.M. Sugar Mills Limited - 2010 (256) ELT 682. It is a well settled

principle of law that where there ls no demand of duty, penalty cannot be imposed as

held in the case of Coolade Beverages Ltd. - 2004 (172) ELT 451 (All-HC). It is also

settled law that the imposition of penalty is not sustainable when the issue is of

interpretation of law. The appellant relied the decisions in the following cases'

(i) Swaroop Chemicals (P) Ltd. - 2006 (204) ELT 492 (T)

(ii) Haldia Petrochemlcals Ltd. - 2006 (197) ELT 97 (T)

(iii) Telco Ltd. - 2006 (196) ELT 308 (T)

(iv) Siyaram Silk Mills Ltd. - 2006 (195) ELT 284 (T)

(v) Sikar Ex-servicemen Welfare Co-op Society Ltd. - 2006 (4) SfR 213 (T)

(vi) Hindustan SteelLtd. - 1978 (2) ELTl159 (SC)

3.10 Since no duty is payable, the question of paying interest does not arise.

4. Personal hearing in the matter was attended by Shri Ishan Bhatt, Advocate, who

reiterated the grounds of appeal; he also submitted Chartered Engineer's Certificate

dated 02.11.2017 and Letter dated 15.11.2017 of the Assistant Commissioner, CGST

Division, Bhuj wherein it has been certified that MS Plates, MS Angles, MS Channels of

different thickness have been used in repairs and maintenance of machineries and

capital goods in their factory; that CESTAT, Ahmedabad in their own case of prior

period for the same unit vide order dated 28.08.2017 has passed order in their favour

setting aside OIA RJT-ExCus-000-APP-51-53-14-15 dated 13.05.2014 passed by the

then Commissioner(Appeals), Rajko! that detailed case laws are submitted along with

written PH submission and this appeal may accordingly be decided.

Findinqs:

5. I have carefully gone through the facts of the case, impugned order, appeal

memorandum and submissions made by the appellant. The issue to be decided is

whether in the facts and circumstances of the present case, the impugned order passed
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by the lower adjudicating authority denying cenvat credit of duty paid on M. S. Items

used for repair and maintenance of capital goods is correct or not.

6. The lower adjudicating authority held that M.S. Items used by the appellant for

repair and maintenance of plant and machinery and not for fabrication/manufacture of

new capital goods, which neither qualified as inputs nor qualified as capital goods within

the meaning of inputs/capital goods provided under Rule 2(kXExplanation-2)/Rule 2(a)

of CCR, 2004,by narrating Explanation-2 to Rule 2(k) of the CCR, 2004 i.e. definition of

'input'as it was prevailed prior to 01.04.2011. However, the period under dispute is

from April, 20L4 to November, 2014. I would like to reproduce the definition of input'

as provided under Rule 2(k) of CCR, 2004 and as applicable during period of dispute i.e.

from April, 2014 to November, 2014, which reads as under:

Rule 2(k) "input" means -
(t) all soods used in the factorv bv the manufacturer of the final

oroduct; or

(i0

(ii0

(iv)

but excludes -
(A)

(B) any goods used for -
(a) construction or execution of works contract of a

building or a civil structure or a part thereof; or

(b) laying of foundation or making of structures for

support of capital goods,

(c)

(D)

(E)

(F)

(Emphasis supplied)

7. It could be seen from the definition of input'substituted vide Notification No.

3/201l-CE(NT) dated 01.03.2011 made effective from 01.04.2011, that the definition

has been widened so as to cover all goods used in the factory by the manufacturer of

the final product for availment of cenvat credit but excludes goods used for construction

of a civil structure or a part thereof or used for laying of foundation or making of
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structures for suppoft of capital goods. In the instant case, the appellant has submifted

a copy of letter F. No. VI/CGST/Bhuj/Sanghil20l7-LB dated 15.11.2017 of the

jurisdictional Assistant Commissioner, confirming that joint veriflcation has been

conducted by the Range Officer with a representative of the appellant to the effect that

these items had been used for repair and maintenance of capital goods/Plant &

Machinery. The appellant has also submitted a Certificate No. MS/469/2017 dated

02.11.2017 of Shri Mukesh M. Shah, Chartered Engineer, Ahmedabad certifying that the

said M. S. Items utilized for fabrication, repairing and replacement of plant and

machinery namely Boiler, Bunker, Coal Feeder, Coal Handling Plant, Coal Mill, Raw Mill,

RMH, Coal Mill Bag Filter, Cooler ESP, Cooling Tower, Kiln, Cooler and Pre-Heater, Raw

Mill Bag House, Raw Mill Chimney, Raw Mill Out-let Duct, CHP Coal Lignite Handling.

Accordingly, I hold that the appellant has sufficiently proved that the impugned goods

were used for repairs and maintenance of capital goods. It is settled legal position that

goods used for repair/maintenance of capital goods are entitled for cenvat credit as

without said capital goods/machinery, the appellant cannot manufacture flnal products.

I find that in various decisions which were pronounced in conte)d of substituted

deflnition of input' vide Notification No. 3/2011-CE(NT) dated 01.03.2011 w.e.f.

01.04.2011, the Hon'ble CESTAT has allowed cenvat credit of input used in repair and

maintenance of capital goods. I find that Hon'ble CESTAT, New Delhi in the case of J.K.

Cement Works reported as2017 (345) ELT 301 (Tri. - Del.) has held as under:-

"5. I find that the Original authority in the adjudication order dated 26-12-2005

has held that the disputed goods were used for maintenance/repair of capital

goods. Since these goods have been used for maintenance of capital goods

instatled in the factory the same can be termed as use in or in relation to

manufacture of the final product. As such, in terms of the broad detinition of

input, the disputed goods shall merit consideration as input for the purpose of

taking Cenvat credit. "

(Emphasis supplied)

7.I The Hon',ble QESTAT, Allahabad in the case of Ganga Kishan sahakari chini Mills

Limited repofted as 2016 (335) ELT 99 (Tri. - AIl.) has held as under:

"6. Having considered the rival contentions I find that save and except the

inputs which have been used in civil work and which was not disputed and

reverse entry was passed during the coursc of investigation. The other goods

have been utitised in the repair and maintenance of capital goods which are

further used in the production of the excisable finished products. In view of the

fact that no final product can be manufactured without the repair and

maintenance and upkeep of the capital goods, the inputs requhed for the upkeep

and maintenance are eligible inputs for Cenvat credit. In this view of the matter,
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the appeal is allowed and the impugned order is set aside. The appellant will be

entitled to consequential relief in accordance with law."

(Emphasis supplied)

7.2 In view of above, I to hold that the appellant is entitled for availment of cenvat

credit on M.S. items as 'inputs' as these have been used in the repair/maintenance of

capital goods. The lower adjudicating authority has denied entire cenvat credit of goods

without verifying the usage of disputed goods in terms of CCR, 2004. Hence, I find that

impugned order passed by the lower adjudicating authority is not correct, legal &

proper and hence I have no option but to set aside the impugned order.

8. In view of above factual position, I set aside the impugned order and allow the

appeal filed by the appellant.
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The appeal filed by the appellant stands disposed off in above terms
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Copv for information and necessary action to:

The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad

for kind information please.

The Commissioner, GST & Central Excise Commissionerate, Gandhidham.

The Assistant Commissioner, GST & Central Excise Division, Bhuj.
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