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+* ORDER IN APPEAL ::

M/s. Sanghi Industries Lt (Clinker Unit), P.O. Sanghipuram, Vill: Matiber, Tal:
Abdasa, Dist: Kutch, Gujarat (hereinafter referred to as “the appellant”) has filed
present appeal against Order-In-Original No, 07/1C/2016 dated 29.07.2016 (hereinafter
referred to as "the impugned order”), issued by the Joint Commissioner, Customs and
Central Excise, Gandhidham (hereinafter referred to as "the lower adjudicating

authority™).

2. Briefly stated the facts of the case are that the appellant engaged in
manufacture of excisable goods was registered with Central Excise Department. The
scrutiny of records of the appellant for the period from April, 2014 to November, 2014
revealed that they had availed cenvat credit of Rs. 20,39,052/- on certain items such as
M. 5. Angle/M. S. Channel/M. S. Plate etc. (hereinafter referred to as "M. 5. Items”) by
treating the same as “inputs” even if used for civil construction purposes and/or repairs
and hence these items did not fall either under the definition of inputs or capital goods
in terms of Rule 2 of the Cenvat Credit Rules, 2004 (hereinafter referred to as “the
CCR™). Show Cause Notice No. V.25/AR-11/Bhuj/ADC/79/15 dated 29.04.2015 issued
was adjudicated by the lower adjudicating authority vide impugned order wherein he
ordered for recovery of wrongly availed cenvat credit of Rs. 20,39,052/- under Rule 14
of the CCR read with Section 11A of the Central Excise Act, 1944 along with interest
under Rule 14 of the CCR read with Section 11AA of the Central Excise Act, 1944 and
imposed penalty of Rs. 20,39,052/- under Rule 15 of the CCR.

3, Being aggrieved with the impugned order, the appellant preferred the present
appeal on the following grounds:

3.1 The impugned order is a non-speaking order and has been passed in violation of

principles of equity, fair play and natural justice as the lower adjudicating authority has

clearly overlooked the contentions of the appellant and mechanically, For their

contention, the appellant has relied upon following case laws: - “_Hy_h,,.-%_;__
(iy  Cyril Lasardo (Dead) — 2004 (7) SCC 431 o
(i)  Shukla & Brothers — 2010 (254) ELT 6 (5C)

3.2 The lower adjudicating authority has relied upon Explanation 2 of the older
definition of ‘inputs under Rule 2({k) of the CCR, 2004 as it existed prior to Notification
MNo. 03/2011-CE(NT) dated 01.03.2011 and present period involved is April, 2014 to
November, 2014, By the said Notification No. 03/2011-CE(NT) dated 01.03.2011, with
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affect from 01.04.2011, scope of goods covered under the term “input’ has been further
extended, The definition now covers all goods used in the factory by the manufacturer
except those goods specifically excluded or which have no relationship whatsoever with
the manufacture of the final products and submitted case laws which were claimed to
apply to the case considering change in the definition of ‘inputs’ under Rule 2(k) of the
CCR, 2004.

3.3 The impugned goods have been used for repairing of machinery by way of
fabrication of worn out parts of the capital goods installed in the factory which are used
in or in relation to manufacture of excisable goods. Thus, all the goods which have
been used in the manufacturing process whether directly or indirectly and whether
contained in the final product or not are entitled for the credit as long as they are used
in the factory of manufacturer subject to exceptions listed in Clause (A) to (F) of Rule
2(k) of the CCR, 2004. In fact, sub-clause (C) of Rule 2(k)(iv) of the CCR, 2004
specifically includes capital goods used as parts or components in the manufacture of
final product while specifically excluding mere capital goods from the definition of
inputs. Therefore, goods used during the course of such repairs and maintenance would
also got covered under the definition of ‘inputs’, There can be no generalization to deny
credit on the inputs which are un-disputedly procured on payment of duty and which
have been used within the factory of production in lieu of the amended Rule 2{k) of the
CCR, 2004. The appellant relied on the decisions in the following cases.

(i)  Modi Rubber Limited — 2000 (119) ELT 197 (Tri.-LB)

(i}  J.K. Cotton Spinning & Weaving Mills Co. Ltd. — 1997 (91) ELT 34 (5C)

(i)  Panipat Co-operative Sugar Mills Ltd, — 2013 (293) ELT 66 (Tri.-Del.)

(iv) Karell Sugar Mills Ltd, = 2013 (296) ELT 59 (Tri.)

(v)  Bajaj Hindustan Limited — 2013 (294) ELT 581 (Tri.)

(vi) U.P. State Sugar Corporation Ltd, — 2013 (293) ELT 259 (Tri.) Aol

(vil) Hindustan Zinc Ltd. - 2011 (272) ELT 393 (Tri.) T

(viii) J.K. Sugar Limited = 2011 (270) ELT 225 (Tri.)

(ix) Ambuja Cement Eastern Limited — 2010 (256) ELT 690 (Chhattisgarh)

3.4 The appellant had contended that they are eligible for cenvat credit availed on
M. S. Items used for fabrication of chimneys, which are pollution control eguipments
and hence specified capital goods under sub-clause (ii) of clause (A) of the definition of
‘capital goods’ under Rule 2{a) of the CCR, 2004. Thus, the M.5. Items used for
fabrication of specified capital goods i.e. chimneys are eligible for cenvat credit as
inputs in terms of Explanation 2 to Rule 2(k) of the CCR, 2004. The appellant availed
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cenvat credit of Rs, 4,30,287/- (out of total cenvat credit of Rs. 20,39,052/-) on M, 5.
Items, The appellant place reliance on following decisions:
(i)  Rajasthan Spinning & Weaving Mills Limited - 2010 (255) ELT 481 (SC);
(il)  Lloyds Metals & Engg. Ltd. - 2014 (309) ELT 0533 and
(i} India Cements Limited - 2015 (320) ELT A192 (Mad. HC).

3.5 The appellant submitted that it is settled law that cenvat credit is available on
items used in fabrication of ducts used in plant and machinery installed in factory. The
appellant has availed cenvat credit of Rs. 1,02,201/- (out of total cenvat credit of Rs.
20,39,052/-) on M. S. Items used in fabrication of ducts. The appellant relied upon
following decisions:

(i)  Associated Cement Company Limited - 2011 (267) ELT 55 (Chattisgarh),

(i)  Madras Cements Ltd. - 2006 (203) ELT 605 (Tri. Bang),

(iii) Pee Vee Textiles Ltd. - 2007 (217) ELT 194 (Tri. Bom);

(iv)  Vishakhapatnam Steel Plant - 2004 (177) ELT 507 (Tri. Bang).

3.6 The adjudicating authority after erroneously concluding that the goods are used
for repair and maintenance of capital goods and hence cenvat credit not available
placing reliance on Board's Circular No, 267/11/2010-CX dated 08.07.2010. CBEC
Circular dated 08.07.2010 relied upon by the adjudicating authority is not binding upon
the appellant. They have placed relied on the following judgments.

(i)  Avenue Impex — 2014 (306) ELT &9 (Mad.)

(i)  Ingersoll Rand (India) Ltd. - 2014 (300) ELT 347 (Gu).)

(i) Bata India Ltd. = 2013 (297) ELT A149 (Cal.}

(v}  Minwool Rock Fibres Ltd. — 2012 (278) ELT 581 (SC) & o

3.7  With effect from 01.04.2011, scope of goods covered under the term ‘input’ has
been further expanded. It now covers all goods used in the factory by the manufacturer
except those goods specifically excluded or which have no relationship whatsoever with
the manufacture of final product. The case law relied upon by the appellant and
pertaining to period prior to 01.04.2011 would apply with even greater force
considering change in the definition of ‘inputs’ under Rule 2(k) of the CCR, 2004.

3.8 The reliance placed by the adjudicating authority on decisions in the case of
Vikram Cement Private Limited — 2009 (242) ELT 545 (Tri.-Del.} and Maruti Suzuki -
2009 (240) ELT 641 {SC), are not applicable to the present case inasmuch as the same
refer to the restrictive meaning of the words “in or in relation to” used in the older
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definition of ‘inputs’ prior to 01.04.2011. Since the definition of ‘inputs’ was further

widened by deleting the words "in or in relation to”, the reliance placed by the
adjudicating authority on these two case laws is unsustainable.

3.9 There were divergent views on the issue of eligibility of credit on impugned
goods used in the repair and maintenance of plant and machinery. Therefore, the
question of imposing penalty does not arise in the facts and circumstances of the case.
The appellant relied decisions In the case of LH. Sugar Factaries Limited — 2010 (257)
ELT 224 and D.S.M. Sugar Mills Limited — 2010 (256) ELT 682. It is a well settied
principle of law that where there is no demand of duty, penalty cannot be imposed as
held in the case of Coolade Beverages Ltd. — 2004 (172) ELT 451 (Al-HC). It is also
settled law that the imposition of penalty is not sustainable when the issue is of
interpretation of law. The appellant relied the decisions in the following cases.

(i)  Swaroop Chemicals (P) Ltd. = 2006 (204) ELT 492 (T)

(i)  Haldia Petrochemicals Ltd. — 2006 (197} ELT 97 (T)

(i) Telco Ltd. — 2006 (196) ELT 308 (T)

(iv)  Siyaram Silk Mills Ltd. — 2006 {195) ELT 284 (T)

(v)  Sikar Ex-Servicemen Weifare Co-op Society Ltd. — 2006 (4) 5TR 213 (T)

(vi) Hindustan Steel Ltd. — 1978 (2) ELT J159 (5C)

3.10 Since no duty is payable, the question of paying interest does not arise.

4. Personal hearing in the matter was attended by Shri Ishan Bhatt, Advocate, who
reiterated the grounds of appeal; he also submitted Chartered Engineer’s Certificate
dated 02.11.2017 and Letter dated 15.11.2017 of the Assistant Commissioner, CGST
Division, Bhuj wherein it has been certified that M5 Plates, MS Angles, MS Channels of
different thickness have been used in repairs and maintenance of machineries and
capital goods in their factory; that CESTAT, Ahmedabad in their own case of prior
period for the same unit vide order dated 28.08.2017 has passed order in their favour
setting aside OIA RIT-ExCus-000-APP-51-53-14-15 dated 13.05.2014 passed by the
then Commissioner{Appeals), Rajkot; that detailed case laws are submitted along with
written PH submission and this appeal may accordingly be decided. ! ::f, e
Eindings:

N I have carefully gone through the facts of the case, impugned order, appeal
memorandum and submissions made by the appellant. The issue to be decided is
whether in the facts and circumstances of the present case, the impugned order passed
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by the lower adjudicating authority denying cenvat credit of duty paid on M. 5. Items
used for repair and maintenance of capital goods is correct or not.

6.  The lower adjudicating authority held that M.S. Items used by the appellant for
repair and maintenance of plant and machinery and not for fabrication/manufacture of
new capital goods, which neither qualified as inputs nor qualified as capital goods within
the meaning of inputs/capital goods provided under Rule 2(k)(Explanation-2)/Rule 2(a)
of CCR, 2004, by narrating Explanation-2 to Rule 2(k) of the CCR, 2004 i.e. definition of
‘input’ as it was prevailed prior to 01.04.2011. However, the period under dispute is
from April, 2014 to November, 2014. I would like to reproduce the definition of ‘input’
as provided under Rule 2(k) of CCR, 2004 and as applicable during period of dispute |.e.
from April, 2014 to November, 2014, which reads as under:
Ruve 2(k) "input” means —
(i) all goods used in the factory by the manufacturer of the fina/
proguct; or

A i
(B)  any goods used for -
(@) construction or execution of works contract of a
building or & civil structure or a part thereof; or
(b) laying of foundation or making of structures for

support of capital goods,
Y ;&,M
(0) e
(E)
{7 S—

(Emphasis supplied)

7 It could be seen from the definition of ‘input’ substituted vide Motification No.
3/2011-CE(NT) dated 01.03.2011 made effective from 01.04.2011, that the definition
has been widened so as to cover all goods used in the factory by the manufacturer of
the final product for availment of cenvat credit but excludes goods used for construction
of a civil structure or 3 part thereof or used for laying of foundation or making of
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structures for support of capital goods. In the instant case, the appellant has submitted
a copy of letter F. No. VI/CGST/Bhuj/Sanghif2017-18 dated 15.11.2017 of the
jurisdictional Assistant Commissioner, confirming that joint verification has been
conducted by the Range Officer with a representative of the appellant to the effect that
these items had been used for repair and maintenance of capital goods/Plant &
Machinery. The appellant has also submitted a Certificate No. MS/469/2017 dated
02.11.2017 of Shri Mukesh M. Shah, Chartered Engineer, Ahmedabad certifying that the
said M. S. Items utilized for fabrication, repairing and replacement of plant and
machinery namely Boiler, Bunker, Coal Feeder, Coal Handling Plant, Coal Mill, Raw Mill,
RMH, Coal Mill Bag Filter, Cooler ESP, Cooling Tower, Kiln, Cooler and Pre-Heater, Raw
Mill Bag House, Raw Mill Chimney, Raw Mill Out-let Duct, CHP Coal Lignite Handling.
Accordingly, 1 hold that the appellant has sufficiently proved that the impugned goods
were used for repairs and maintenance of capital goods. It is settled legal position that
goods used for repair/maintenance of capital goods are entitied for cenvat credit as
without said capital goods/machinery, the appellant cannot manufacture final products.
[ find that in various decisions which were pronounced in context of substituted
definition of ‘input’ vide Notification No. 3/2011-CE(NT) dated 01.03.2011 w.e.l
01.04.2011, the Hon'ble CESTAT has allowed cenvat credit of input used in repair and
maintenance of capital goods. 1 find that Hon'ble CESTAT, New Delhi in the case of 1.K.
Cement Works reported as 2017 (345) ELT 301 (Tri. - Del.) has held as under:-

& [ find that the Original authonity in the adjudication order dated 26-12-2005

has held that the disputed goods were used for maintenance/repalr of capital

goods. Since these goods have been used for maintenance of capital goods

installed in the factory, the same can be termed as use in or in relation to

manufacture of the final product. As such, in ferms of the broad definition of

input, the disputed goods shall merit consideration as input for the purpose of iﬁu“"’“‘“‘& -

taking Cenvat credit,” L

(Emphasis suppited)

7.1 The Hon'ble CESTAT, Allahabad in the case of Ganga Kishan Sahakari Chini Mills
Limited reported as 2016 (335) ELT 99 (Tri. — All.) has held as under:

6. Hawving considered the rival contentions I find thal, save and except the

inputs which have been used in civil work and which was not disputed and

reverse entry was passed during the courss of investigation, The other goods

have been utiised fn the repalr and maintenance of capital goods which are

further wsad in the proguction of the excisable finshed products, In view of the

fact that ne final product can be manufactured without the repair and

maintenance and upkeep of the capital goods, the inputs required for the upkeep

and maintenance are eligible inputs for Cenvatl credit. In this view of the matter,
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the appeal is allowed and the impugned order is sot asige. The appeaiiant will be
entitied to consequential relief in accordance with law.”
(Emphasis suppilied)

7.2 In view of above, I to hold that the appellant is entitied for availment of cenvat
credit on M.S, items as 'inputs’ as these have been used in the repair/maintenance of
capital goods. The lower adjudicating authority has denied entire cenvat credit of goods
without verifying the usage of disputed goods in terms of CCR, 2004. Hence, [ find that
impugned order passed by the lower adjudicating authority Is not correct, legal &
proper and hence 1 have no option but to set aside the impugned order.

8. In view of above factual position, 1 set aside the impugned order and allow the
appeal filed by the appeflant.
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a The appeal filed by the appellant stands disposed off in above terms,
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1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad
for kind information please.

2) The Commissioner, GST & Central Excise Commissionerate, Gandhidham.

3) The Assistant Commissioner, GST & Central Excise Division, Bhuj.

4) Guard File,
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