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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

.]rq{ 3E{d/ {r.ryd 3{rg+? r!q-€/ sdrlrfi 3n9fr, +ffiq 
'.qE :16/ $drr{, {rT+tc / ;rrdrR / airirnfft r-EI]T J.Rfrfu-d irt

qa :rir t qft-a: /

Arising out of above menlioned OIO issued by Addilional/JoinuDepuly/Assjslant Commissioner. Cenlral Excise / SeNice Tax,

Rajkol / Jamnagar / Gandhidham :

3f+fi6dt & cffi 6r arrl trE qir /Name & Address of the Appellant & Respondent :-

M/s. Rusan Pharma Ltd.,Grinding Unit, Plot No.59 - 65, Sector ll, Kandla Sp6cial

Economic Zone, Gandhidham - 370 230

fs ]rrer(3{trf,) t.qfud $f5.qfu ffitud dfifi i Jqgfi cIMr / qrtu€{vr * q{er 3rfii{ arw 6{ $6dr tt/
Any person aggrieved by lhis Order-in-Appeal may file an appeal to lhe appropriale aulho.ity in the following way.

fFr rr4,*+, fFre lrF r.d tdrrJ Iffis arr'fi-€{sr + sF Jrdrf, r#q rsz ere }ijFrtr.1944 sr trr 358 }
rrna'..a Qa xOFrF: Igga *r r,IrI- 86 + 3--,rd fr-FFfud TrrF *r rr F6+ t ,/

Appeal to Cusloms. Excise & Service Tax Appellale Tribunal under Seclion 358 oi CEA, 1944 / Under Section 86 of lhe
Finance Acl, 1994 an appeal lies to:-

d?fl-d{q ferfa $ FEFrra sfr HrqA fisr T"F, idq riqrri t6 cd +{16{ ]{ffirq arqrfu6{ur *I heic q-6, d-*e iai+ a
2, )rr 6 tne, rg ffi' 6l e.I f,'?r EridF t/

the speciaiOencfr ot Cusloms, Excise & Service lax Appellale Tribunal of west Elock No. 2. RK. Puram, New Delhi in all
mahers relaling lo classi{rcalion and valualror

lcrtra ci{.dd l(a) i {arq rro lrffi 6 r r ?\ Ft }# Frcr ?F Fff" 
'{s 

?f6 (.d tarFr Jdrdrq -trrqdErq
(k) f qft-{t af+q Ofu6r . aF+hq 6a d-@rf a-fa rrat rrraan-- 3(..t.. +l F ar* ur6r I

To lhe West regional bench of Customs, ExcEe & Service Tar Appellale Tnbunal (CESTAT) al, 2"d Floor, Bhaumali Bhawan,
Asar$,a Ahmedabad-380016 in case ol appeals other than as mentioned in para- 1(a) above
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{iii) rffi arrrft-€wr * ssei x+r sEd 6{t 6 fr( a-A{ 5{e etF. (yc}a) l:ffit, 2001. * F-a, 6 }raria ftJrfra fe!
,., c{, EA-3 +t qa cfu id Ein ard-.rfiF tFrcEFFt6F'-+cF} sr:r Jr6r r.qa ?ra A aiT..-urJ fr FFr
ytr:,TIIT rsr {&tar .c(r 5 ,{rg qr,{rS .FiE 5 anq 5tlv q- 50 drE rs(l r+ lr:rdr 50 org *"q dyfu+ t d *-r9r tOO0/
r{i. 5.000/- Tqa 3rr,? 10 000i- sq{ q Errlt F 

"rs- ?16 * vF F-ri 6lt Br]th-. elEF 4' rrrdri Fdqa 1,ffi,,
;qrqE-6{ur *t sn]n i F6rr6 {G-€R ; rr t Gffi rff fifrft-d-6 sf{ t ++ -din irt tori+a i* srcd isR, f+or j; 

"Gt 
I

wdEa grre +r fl-rara, f,+ SI 3iF rrror_ 
'i 6tdr arfS( JEi,Ftifud lrffiq arqft-+rq 6r gnsr Rrd f r errra yrerr (+t 3i*0 t

frc xri{e qt +"sr2r 500/. rqs at FtiftF ej6 {. air rrJ.I ,/

The appeal lo the Appellate Iribunal shall be filed in quadrupJicate in form EA,3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 200'l and shall be accompanied againsl one which at least should be accompanied by a fee of Rs.
1,0001 Rs.5000/, Rs.10.0001 where amounl of duly demand/interesrpenally/refund is upto 5 Lac. 5 Lac lo 50 Lac and
above 50 Lac respectively in lhe form of crossed bank draft in favour of Asst. Registrar of branch of any nominaled public
seclor bank ol the place where the bench of any nominated public sector bank of the place where the bench of lhe Tribunal
is siluated. Application made for grant of stay shall be accompanied by a fee of Rs. 500t.

vffiq anqfucrur * Exrr n+fr, E d 3{tufr{F 1994 A tr.o 86(1) t li-rid C-sr$r lM, 1994. * fi-{F 9(1) * -6d
Fniifta qer S.T 5 ,i TlT cfui ii fr ;r riidt r.d f,s+ F'rq fts :nlrr * Ece ${- *r q* 6}. r{s'r ctr {I!r ri +frrd 6i
(i li A (.6 cFa qfiFra FfS riFq 3t{ frA t 6"r-S 6s v6 qfr $ nrv r5r d-4rf{ *r at4 ..qrJ Sr ata 3it{ dlrtqr rrqr
idrar TqF 5drsqrr5i:F8.5 irEr rrR! qr 50 s ncq a6 3{!r{r 50 ars rqq t 3{fus B d r .?r 1.000/,6qi 5,000/,
xcq ).rEr 10,000/- rq4 6r Airna ;isr {E *I qF EFra 6lt ?nrfl6 e'6 Fr rlrerF, €-qfud JSI&o rtrrfunrr'fi ?ncrr *
g-614+ rfrFaE }, arF E Hl rfi qrlH rfi + ++ (fir ,rff terB., &i CrFc Etnr Bqr,rfrl zGs I Fdfua sqa +- lraala
d-6 *l rF' en@I A -dr rfF! .16' s{Ad }ffi' *t ?rRq- fFrF t I FrIEI 3na!, (R lngrt * Rr' :nara--r i q,.q

500/ {c\r 6r Birilta:]-6 d{r 6adr Ftrn u

The aPpeal under sub section (1) o, Seclron 86 o-t fie Frnance Act, 1994, to the Appellate Tribunat Shatl be fited in
quadruplicale in Form ST.5 as prescribed under Rdle 9(1) of.lhe Service Ta,( Rules, 1994, and Shall be accompanied Ly a
copy of the order appealed against (one ol vrllcrl shall be cedfled copy, and should be accompanied by a fees of Rs.
1000/- where lhe amounl of servace lax & rnliresl. d6manded'& pei\alty levied of Rs. 5 Lakhs or less, Rs j0O0/- wh{-re the
amounl of service tax I inlerest demandedl& @naliy levied is more than five lakhs but nol exceeding Rs. Fifiy Lakhs,
Rs.10.0001 where lhe amounl of service lax .&.rnleresl demanded & penalty levred is more lhan f ty Lakhs rupees, in lhe
torm of crossed bank draft in favour of lhe Asestant Regislrar if tE bench of nominated Public Secto. Eank of the ptace
where lhe b€nch of Tribunal is situaled / apptrcalron rnade lor graql of slay shall tle accompanied by a fee of Rs 5O0l
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(i) ft'a ]{Efr{E, 1994 Er qm 86 fr Jq rrRT3rt (2) ari (2A) t,iFld -J A 4S 3rfrd, n-ir6{ f;{ff"ar&, 1994, * A-4e 9{2) !-{

9(2A) t d6d Fnrlfta ccI s.I.-7 Ji 4t Jr slafr lii rff* srrr 3rr{fi, #fu rqrE ?fd4 3rrdT yT.q-rd (ffi-a), idq rarr ra
EE|T qritf, 3na:?r A qfrqi +rdra Fr (rd t 16 cF qFfiri 6l*.rfFq) titl yrsiET.dr'l- rdr44 JlqF, rFrar rqrT+e. A#rq

rasrd ?-6/ f,irFF{ al xffirq -qr{a6,.o 61 }rd-6a .J Frfi q fi&r ea drd fi?ir fi ca et srT I F-rta raff EHI I i
The appeal under sub section (2) and (2A) of the section 86 the Finance Acl 1994, shall be filed in For ST.7 as presc.ibed

under Rule I (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner

Central Excise or Comm,ssioner. Central Excise (Appeals) (one ol which shall be a ce.lified copy) and copy of the order

passed by the Commissioner authorizing lhe Assislanl Commrssioner or Deputy Commissioner ol Cenkal Excise/ SeNice Tax

to file the appeal before lhe Appellate TribLrnal.

t'rr- erE &+q taqe rF \rd Eirrn{ lr{rnrq c-q6ro (SF-., a qF .r+dl l]!' prri p fi;ftq SFTd er6 xqfi{F !944 &
rrro 3'5\'E * rEnd at "& ffiq Jrfufi-rF 1994 Ar ur4 83 + 3rni4 €-dr6{ at S ?T A rB L fi vrht * cF rffiq
qrfrrfi{ur e lrffd fia {[q rFrd flF6/t{ €{ Fr4 + lo cFrra {10'.). fr{ ar4 !-d ,Idar ftrdIfuJ t. qr 

ExrFr. "rd 
t{d {4tal

ffi B 4r trrda ?qr 7r1,. dlrd-B ts trn + rdia rFr E Eri -ft }qB-d a-q 1,? aF a.,ts 5c(' d xfu-4 7 Ell' a;erq r;crz ef4 rrq d-dr6{ e nEi-a "ma Bq rrc 916'} frr"{ 9rlfi- t
(i) tfir 11 4 t siartd r6s
(ii) i-di-a $ffr €r dI ,r+ 4rta {rirl

liir) ffie +sr jM * A{ff 6 t,:taJra lq r+a
- qnd Td fr aq rrm * cBlna fd-drq (€. 2) 3rBff{ff 2014 * rirS{ d {i frd $freq c,]ffiI fi {rftr ifqrsli-i
FFra 3r$ qd ]rffa +t ar1 afi atltl

For an appeal to be filed belore the CESTAT. under Seclion 35F of the Central Excise Acl, 1944 which is also made

applicable to Service Tax under Seclion 83 of the Finance Acl, 1994, an appeal aqainsl this order shall lie before the Tribunal

on payment of 1096 of the duty demanded where duty or duty and penalty are in drspule or penally where penally alone is in

dispule, provided lhe amounl of p.e-deposii payable would be subjecl to a ceiling of Rs. 10 Crores,

under Central Excise and Service Tax, 'Duty Demanded shall include :

(i) amounl delermined under Seclion 11 D.

(ri) amounl of erroneous Cenval Credil takeni

(iii) amount payable under Rule 6 of lhe Cenval Caedit Rules

, provided further thal the provisions of lhis Seclion shall nol apply io the stay applicalion and appeals pending before

any appellate authority prior lo the comrnencemenl of lhe Finance (No.2) Acl, 2014.
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arrd TrirR 61 g-dt8!r rla-ra :

Rovision application to Govemment of lndi6:
rg yrhr &'qatrq qfffi ffi?a FrF+ e iraq t;cE eF vtfu]" 1994 6'r.IRr 35EE + !1l{ orT+ * rrr= :rar

;8 . r"l, €i4rr. fdnzfl' Ird-ce r+-g fa,7- rrFrq rrre i+ir+ sT!1 F?' ,rca eFr trda EFd F TBnFfi-110001. 61

ft4r ara] qrFFr.t / "

A revision application lies to the Under Secretary, lo the Governmenl of India, Revision Application Ljnit, Ministry of Fanance,

Department of Revenue, 4ih Floor, Jeevan Deep Building Parliamenl Street, New Delhi-110001 under Section 35EE of the

CEA 1944 in respect ol the following case govelned by first proviso lo sub_seclion 11) of Seclion'35B ibid:

qfa er-{ S Bffi €sr{* {rFs t, T6i {srd i*fr Fr fifr 16F-srd's }ieF ird } cr[ara t df-{rd ql B"$l 3ra 6.l{sri {i
fr-r m r+ r'+r" rra e qe r.n 4re 

q'r#ra a efr? 4r Frd trgl-r ,rE fr qr !13-rq t erd + crEr!'I t Ctrn f*'S +rrori +
G;S rr5( ,16 ri ffrd + {6sra + FrFi i /

ln case of iny loss of g'oods, where lhe loss occurs i0 lransil from a factory to a warehouse or lo another faclory or from one

warehouse to another during the course ot processing of lhe goods in a warehouse or in storage whelher in a faclory or in a

e{I{d & d{ ffi {rE qr t].{ ;F] fua 4? G qrf, * iaffisr * sq{d +rd Frs q{ fit art irfr4 ,icr( g6 h g. (ftic) *
rEd e JI $r'a e ar6r firs nq o- ar, fl fuIF A ,r* t /

In case of rebate of duty of excise on goods exponed to any counlry or lerrilory oulside lndia of on excisable material used !n

the manufaalure of the goods which are e)(porled lo any counlry or terr{ory ouiside lndia

fi 3.crd r,6 6r Trrda 16(' fudr:Trrd & Erfl. icrfr sr rrer;I +l ffrd E-qi-d l6qr rrqr tl /

ln case of 
-qoods 

e;poned oulsrde lndia exporl lo Nepal or Bhulan. wilhoul paymenl of duty.

sreTfu-a r.qE + JFrda eFF; arrdra * fir l- fi.T a.+a 5F Jfi),>rF r'a gTe eAF qrdtrrii n.FF rro & rl * vtr rd
lirhr st sr .q-a ryft"r i "aarrr Fd+ xDiirr, (a 2; 1998 & qrn 'og 

' 
rdF- Flrc & a'l arfts l{lrdl qsrqfffu c{ 4l Er{ ,r

cln-a F4I' - tr/
Credi of any duty atlowed to be ulilized towards payment of excise duly on final products under the provisions of this Act or

lhe Rules made there under such order is passed by lhe Commissiooea (Appeals) on or afler. the date appoinled Lrnder Sec.

109 of the Finance (No 2) Acl, 1998

fii4a 3iri(d ff ai cfrqi crd s€{r EA-8 r. ffI Fdiq *cE:a rlFq (3r{ro frqfiT$, 2001, * hTc a i drh trAi*68 t,
B.q yre a Ftcq a 3 rrF * Jr-:la fi dlf Efa.l Jqlt-r lfirda"& Er.r Td vd:l d lrqrd Hra{Ad eF-qr riEra t 3rS

h' q.rT fi +-#q tqE Ta. rftfice r9a4 *r qrn 35.1t + -aa ?lrM {ia. & rrflqrfl * FrFT i at, q{ TR-6 $ q?

rfrrd SI adl qGqr /
The above application shall be made in duplicale in Form No EA-8 as specrlled under Rule. 9 of Central Excise (Appeals)

Rules.2001 within 3 months from the date on which lhe order soooht lo be appealed againsl is communicaled and shall be

accofipanied by two copies each ol the OlO and Order in'Appeal. ll should also be accompanied by a copy ol TR_6 Challan

evidenaing payment of prescribed fee as prescribed under Seclion 35-EE ot CEA, 1944, under l\,{ajor Head of Accounl

qfifiHq nriraa a srq ffia ia!-rnF ,F A vaqn dr 3rS ar't'-
+di rma {"4 (s 6E 5Fd qI ts$ 6a * ar w.r zool 6l \'?rard fkqr' 3E }tr qA {idrd rrF \'fi drq 5qd i tqlEr d ai

6qt 1000 -/ 6T ,rrr-rfr F4-qr dR'
The revision application shall be accompanied by a {ee of Rs. 200/- where the amounl involved in Rupees One Lac oI less

and Rs 1000/- where lhe amounl involved is mole lhan Rupees One Lac

qfr rE xra? ,q{gFd }r?fl1 ar rnrdrr Idq.{-64aTtzq}?r eF:FI 8-r'i:d-17 Jc-}td 6x s Fe-qr srir 'rffdl g?+{t
fiA Fr' 3ff ;\ R€I a-S qqrd .q A a R! q:-'nFfi }.i}c'rq €-'ir6.rr a ra 3+? qr ;-ffq .{1ci-r + 116 xr&d-d i+-qT siar i ,'

in catse. 
'f 

rhe order covers raflous numbers of order- in Original, fee for each o l.O. should be paid in the aforesaid manner,

not wilhstanding the fact lhal the one appeal to the Appellant Tribunal or lhe one applicalion lo lhe cenlral Govt As lhe case

may be. ,s lilled 10 avoid scriptoria work il excising Rs I lakh lee of Rs. 100/_ for each.

qarEirtfua -qrq]ra qiq $i]ff-qq 1975, * 3T 
^$ff 

I * 3r"4-{r{ {f, 3{ralr qE {rFrfr 3itAlr *r cfr q{ FFiift-d 6.50 {qt 6r

arm { iT-fi frf*a din 6laT ErGtt /

One copy'ot apphcalion or O tO as lhe case may be. and lhe order of the adiudicaling aulhority shall bear a court tee slamp

of Rs 6.50 as prescnbed under Schedule_l io terms of lhe Court Fee Act,1975, as amended

fr-f,i it"q;. l-dtq 3.flrd flei trq {drqir ]rffdrq lqrfu€{Er (qitd Efu) ffi 1982 * afi-A !.d 3ra dsBrd Erx-di st

effia qra ara A{sj 6, r{ rn tqra r,F ta Eq',ra't I

Altenlion is also invited to the rules covering these and other relaled matlers conlained in the Customs, Excise and Service

Appellale Tnbunal (Procedu.e) Rules. 1982.

l-{ 3rfftq crffi fr} 3i{1-i{ eTfud 6ai t ftifud .qrr6 Bs{a 3it{ aff;Idn cr{ul i * ia\', 3{{rffft fa Tzi-4 n{€rf.
wWWCDeCqovln +l d{9 r+i 6 l/
For the etaborate, detaited and latest provisions relating to filing o{ appeal lo the higher appellale authorily, lhe appellant may

refer lo the Oeparlmenlal websrte www cbec gov i1
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:: ORDER-IN-APPEAL::

Appeat No: V1 I 74 I GOM/2016

Utrra.,ai

I

M/s. r?usan Pharma Ltd., Ptot No. 59 to 65, Sector-ll Kandta Speciat Economic

Zone, Gandh'idham-370 230, Kutch, Gujarat (hereinafter referred to as 'the

appellant') has fited the present appeaI against the Order'ln-Originat No.

ST/38617016-17 dated 07.10.2016 (hereinafter referred to as 'the impugned order'),

passed by the Assistant Commissioner, Service Tax Division - Gandhidham-Kutch

(hereinafter referred to as "the lower adjudicating authority").

2. BriefLy stated facts of the case are that the appettant is hotding Service Tax

registration No. AABCR3179HSE003 under the taxable service "Transport of Goods

by Road/Goods Transport Agency Service" etc. The appettant is a manufacturer

situated in KASEZ, Gandhidham Kutch District hotding vatid Letter of Approval

(LCA) issued vide No. KFTZ1179012000 dated 27.07.2000, Government of lndia,

Ministry of Commerce and lndustry, Department of Commerce. They are avaiting

the benefit of exemption of service tax paid by them for specified services

received and used exctusively for authorized operations by virtue of Notificat'ion

No. 12l2013-ST dated 01 .07.2013. The appettant has fited an apptication for

refund of service tax for Rs. 9,52,1721- on 19.08.2016 covering period from April

to June, 2016, under Notification No. 121201 3-5T.

3. However, the lower adjudicating authority vide impugned order sanctioned

refund of Rs. 3,38,658/- and rejected refund of Rs. 6,13,514/- on the grounds that

the LoA letter was missing and invoice issued by core Technotogies doesn't

contain the service Tax number, which was asked for from the appetlant v'ide

tetter dated 15.09.2016 but the appettant has not reptied. The lower adjudicating

authority thus hetd that Rs. 6,13,5141- is deductibte from the ctaim as they had

ctaimed refund of Service Tax on vehicte insurance, invatid invoice, service not

covered under approvat tist and name and address didn't match'

4. Being aggrieved by the impugned order, appettant preferred the present

appeat, inter'alia, on the fottowing grounds:

(i) lnvoices tisted at sr. No. 2 & 3 rejected ctaim showing reason that

vehicte lnsurance is not covered under the tist of specified services

approved by the approval committee of SEZ, on which refund has been

ctaimed. The said service is avaitabte at sr. No. 27 as "General lnsurance

Business Services" in a tist of specified services approved by the

approval committee of SEZ.

Page 3 of 6
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(ii) lnvoice tisted at Sr. No. 7 is invatid and the lower adjudicating authority

has not shown proper reasons &. grounds for rejection of the refund

claim.

(iii) lnvoice listed at 5r. No. 8, 12 & 19 services not covered under the

approvat tist. The invoices tisted at Sr. No. 8 & 19 pertain to Outdoor

Catering Services and Hote[ Services, which is avaitab[e at tist specified

services approved by the approvat Committee of SEZ at Sr. No. 38 as

"outdoor catering services" and 5r. No. 66 as "Accommodation

Services". Thus both the services are availabte in the list of specified

services.

(iv) Sr. No. 12 pertain to Mandap Services wh'ich is avai[abte for the

promot'ion and devetopment of the business of the company and thus the

same'is covered under the category of "Business Support Services"'

(v) lnvoice l,isted at 5r. No. 15 wherein the lower adjudicating authority has

observed that name and address didn't matched. ln this regard they

submitted that the invoice issued in the name of the company but

address is mentioned for Head Office instead of KASEZ Gandhidham and

there is no matafide intention but the same is done by mistake and thus

refund cannot be denied.

5. A personal hearing in the matter was attended by shri Sunit Adtani, Account

Manager who reiterated grounds of appeat and submitted written submissions. He

added no further statement during personat hearing. The written submission

submitted during the course of personal hearing is akin to the grounds of appeal

stated above.

FINDINGS:

6. I have carefutty gone through the facts of the case, the impugned order, the

appeal memorandum and written and ora[ submissions made by the appettant- The

issue to be decided in the present case is as to whether the appettant was etigibte for

Refund of serv,ice Tax paid by them on specified services approved by the approval

committee of SEZ or not.

7. lf.ind that the lower adjudicating authority has rejected the refund ctaim for

services tax by stating reason as "vehicle lnsurance", "lnvat|d lnvoice", "service not

covered under approved tist" and "name & address didn't match"

on going through the impugned order, I find that neither show cause Notice
7.1
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J;tr"-''t'l
has been issued nor reasonabte opportunity of being heard given to the appettant for

rejection of refund, which is a ctear case of viotation of principtes of natural justice.

7.2 I find that this is a fit case to set aside the impugned order and altow the

appeat by way of remand to lower adjudicating authority on this ground atone with

direction to lower adjudicating authority to decide the matter within 3 months from

the date of receipt of this order after giving fair and reasonabte opportunity to the

appettant. The appel,tant is atso directed to submit the required documents to the

lower adjudicating authority for decision in the matter within one month from receipt

of this order.

7.3 The Commissioner (Appeats) has power to remand as has been decided by the

Hon'bte CESTAT in the case of CCE, Meerut Vs. Singh Attoys (P) Ltd' reported as

2017(284) ELT 97 (Tri-Det). I atso rely upon decision of the Hon'bte Tribunal in the

case of ccE, Meerut-ll vs. Honda Seit Power Products Ltd. reported in 2013 (287) ELT

353 (Tri-Det) wherein the simitar views have been expressed in respect of inherent

power of commissioner (Appeats) to remand a case under the provisions of section

35A of the Act. The Hon'ble Gujarat High court in Tax Appeat No. 276 of 2014 in

respect of Associated Hotets Ltd. has atso hetd that even after the amendment in

section 35A (3) of the centrat Excise Act, 1944 afler 1'l '05.2011, the commissioner

(Appeats) woutd retain the power to remand.

8. Before parting with the case, I would like to record that the contention of the

appettant that the specified services on which refund has been rejected are duly

approved by the Approvat Committee of SEZ as Listed therein. Further, rejecting of

refund has been hetd on invatid invoice, however, the lower adjudicating authority

has not given proper reason as to why the said invoice has been treated as invatid

invoice. Therefore, the impugned order rejecting refund is set aside and appeal is

attowed by way of remand to be decided as directed in Para 7'2 above'

3ifd-+ai qdRT a-t fir 4g 3Ifid +r frqeru 3q-{tfld ffie d a-qr enr t t

The appeat fited by the appettant is d'isposed of in above terms'

q

9

\s\Y

(TrTr{
t

ryfd (3r{ffi)
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