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i: ORDER-IN-APPEAL :: U=

M/s. Ausan Pharma Ltd., Plot No. 5% to 65, Sector-ll Kandla Special Economic
Zone, Gandhidham-370 230, Kutch, Gujarat (hereinafter referred to as ‘the
appellant’) has filed the present appeal against the Order-In-Original No.
ST/3B4/2016-17 dated 07.10.2016 (hereinafter referred to as ‘the impugned order’),
passed by the Assistant Commissioner, Service Tax Division - Gandhidham-Kutch
(hereinafter referred to as “the lower adjudicating authority™).

2. Briefly stated facts of the case are that the appellant is holding Service Tax
registration No, AABCR3179HSEQO3 under the taxable service “Transport of Goods
by Road/Goods Transport Agency Service” etc, The appellant is a manufacturer
situated in KASEZ, Gandhidham Kutch District holding valid Letter of Approval
{LOA) issued vide No. KFTZ/1790/2000 dated 27.07.2000, Government of India,
Ministry of Commerce and Industry, Department of Commerce. They are availing
the benefit of exemption of service tax paid by them for specified services
received and used exclusively for authorized operations by virtue of Notification
No. 12/2013-5T dated 01.07.2013. The appellant has filed an application for
refund of service tax for Rs. 9,52,172/- on 19.08.2016 covering period from April
to June, 2016, under Notification No. 12/2013-5T.

3. However. the lower adjudicating authority vide impugned order sanctioned
refund of Rs. 3,38,658/- and rejected refund of Rs. 6,13,514/- on the grounds that
the LOA letter was missing and invoice issued by Core Technologies doesn’t
contain the Service Tax number, which was asked for from the appellant vide
letter dated 15.09.2016 but the appeliant has not replied. The lower adjudicating
authority thus held that Rs. 6,13,514/- 1s deductible from the claim as they had
claimed refund of Service Tax on vehicle insurance, invalid inveice, service not

covered under approval list and name and address didn't match.

4, Being aggrieved by the impugned order, appeliant preferred the present

appeal, inter-alfa, on the following grounds:

L

(i} Invoices listed at 5r. No. 2 & 3 rejected claim showing reason that
Vehicle Insurance is not covered under the list of specified services
approved by the approval committee of SEZ, on which refund has been
claimed. The said service is available at 5r. No. 27 as “General Insurance
Business Services® in a list of specified services approved by the

approval committee of SEL.
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(ii}  Invoice listed at 5r. No. 7 is invalid and the lower adjudicating authority
has not shown proper reasons & grounds for rejection of the refund
claim.

i) Invoice listed at 5r. No. B, 12 & 19 services not covered under the
approval list. The invoices listed at 5r. No. 8 & 19 pertain to Outdoor
Catering Services and Hotel Services, which is available at list specified
services approved by the approval Committee of SEZ at 5r. No. 38 as
“outdoor catering services” and 5r. Mo. 66 as "“Accommodation
Services”. Thus both the services are available in the list of specified
Services.

(iv) Sr. No. 12 pertain to Mandap Services which is available for the
promotion and development of the business of the company and thus the
same is covered under the category of “Business Support Services”.

(v} Invoice listed at Sr. No. 15 wherein the lower adjudicating authority has
observed that name and address didn’t matched. In this regard they
submitted that the invoice issued in the name of the company but
address is mentioned for Head Office instead of KASEZ Gandhidham and
there is no malafide intention but the same is done by mistake and thus

refund cannot be denied.

5. A personal hearing in the matter was attended by Shri Sunil Adtani, Account
Manager who reiterated grounds of appeal and submitted written submissions. He
added no further statement during personal hearing. The written submission
submitted during the course of personal hearing is akin to the grounds of appeal

stated above.

FINDINGS:

b. | have carefully gone through the facts of the case, the impugned order, the
appeal memorandum and written and oral submissions made by the appellant. The
issue to be decided in the present case is as to whether the appellant was eligible for
Refund of Service Tax paid by them on specified services approved by the approval

committee of SEZ or not.

™

7. | find that the lower adjudicating authority has rejected the refund claim for
services tax by stating reason as “Vehicle Insurance”, “Invalid Invoice™, “Service not

covered under approved list” and “name & address didn’t match”™

7.1 On going through the impugned order, | find that neither Show Cause Notice

Page 4 of &
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has been issued nor reasonable opportunity of being heard given to the appellant for
rejection of refund, which is a clear case of violation of principles of natural justice.

7.2 | find that this is a fit case to set aside the impugned order and allow the
appeal by way of remand to lower adjudicating authority on this ground alone with
direction to lower adjudicating authority to decide the matter within 3 months from
the date of receipt of this order after giving fair and reasonable opportunity to the
appellant, The appellant is also directed to submit the required documents to the
lower adjudicating authority for decision in the matter within one month from receipt
of this order.

7.3 The Commissioner (Appeals) has power to remand as has been decided by the
Hon'ble CESTAT in the case of CCE, Meerut Vs. Singh Alloys (P) Ltd. reported as
2012(284) ELT 97 (Tri-Del). | also rely upon decision of the Hon'ble Tribunal in the
case of CCE, Meerut-Il Vs. Honda Seil Power Products Ltd. reported in 2013 (287) ELT
353 (Tri-Del) wherein the similar views have been expressed in respect of inherent
puwer of Commissioner (Appeals) to remand a case under the provisions of Section
154 of the Act. The Hon'ble Gujarat High Court in Tax Appeal No. 276 of 2014 in
respect of Associated Hotels Ltd. has also held that even after the amendment in
Section 35A (3) of the Central Excise Act, 1944 after 11.05.2011, the Commissianer
(Appeals) would retain the power (o remand.

8. Befare parting with the case, | would like to record that the contention of the
appellant that the specified services on which refund has been rejected are duly
approved by the Approval Committee of SEZ as listed therein. Further, rejecting of
refund has been held on invalid invoice, however, the lower adjudicating authority
has not given proper reason as to why the said inveice has been treated as invalid
invoice. Therefore, the impugned order rejecting refund is set aside and appeal is
allowed by way of remand to be decided as directed in Para 7.2 above,

g et e Zet A o e T I A @ R o R
9. The appeal filed by the appellant is disposed of in above terms.
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