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Arising out ol above menlioned OIO issued by Additional/JoinrDeputy/Assislanl Commissioner, Cenlral Excise / Service Tax,

Rajkol / Jamnagar / Gandhidham :

3T+ffiat & cffi ar arq ('E qi /Name & Address of the Appellant & Respondent :-

M/s. Rudraksh Detergent & Chemicals P. Ltd.Grinding Unit, Suryey No. 157, Viliage

: Padana Gandhidham - 370 201, Dist : Kutch
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Any person aggrieved by lhis Orde.in-Appetsl may file an ippeal to lhe appropriate aulhority in lhe following way.
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Appeal lo Customs, Excise & Service Tax Appellate Tribunal under Seclion 358 of CEA. 1944 / Unde. Seclion 86 ot the
Finance Acl, 1994 an appeal lies lo:-

drfr6{Ur f€i6{ t sEHrd €:ff F.{n ffaT ,f6. *-a+q rFr6a ir6 !-{ i{r6T nft&{ arqrn-fisr *r E?}q +6, a-E 6i€ i
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The special bench of Cusloms, Excise & Service Tax Appellale Tribunal ol West Block No. 2, R.(. Puram, New Delhi in all
matters relating lo classification and valualion

trqt4d eftrn{ 1(a) ii {arq rR, ]r6rdl i ]lorer iy {tft lqii Crm r1a. }rftq rar{ qt6 ('E d-Er6{ ]rqr&q arqrfuf{lr
(@) fr cft'{F rtffq fffefr, , eft.frq fr. {(FrS rtra rsrat :rrr<rEri- rz."?€, +i 6r nr* qBq t/
To lhe West regional bench of Cusloms, Excise & Servrce Tax Appellale Tnbunal (CESTAI) al, 2"o Floor. Bhaumali Bhawan,
Asarua Ahmedabad-380016 in case of appeals other than as menlioned in para- 1(a) above
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The appeal lo lhe Appellate Tribunal shall be riled in quadruplicate in form EA-3 / as prescribed onder Rule 6 of Cent.al
Excise (Appeal) Rules, 2001 and shall be aacompanied against one whrch at least should be accompanied by a fee of Rs.
1,0001 Rs.50001, Rs.10,000/' where amount of duty demand/interest/penally/refund is uplo 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respectively in lhe form of crossed bank drafl in favour of Assl. Regislrar of branch of any nomiflated public
seclor bank of the place where the bench of any nominated public sector bank of the place where the bench of the TribLrnal
is sdualed Application made for grant of stay shall be accompanied by a fee of Rs. 5001
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The appeal under sub section (1) o, Section 86 of the Finance Acl. 1994. lo lhe Appellate Tribunal Shatl be f,ted in
quadruplicate in Form S.T.5 as prescribed u of lhe Service Tax Rules. 1994, and Shall be accompanied by a
copy of lhe order appealed aqainst (one

10001 where lhe amount of service lax &
ce,lified copy) and should be accompanied by a fees of Rs

amount ol service lax & interes! demanded & petrEiy
& penalty levied of Rs. 5 Lakhs or less, Rs.50001 where the

more lhan five lakhs but nol exceeding Rs. Fitly Lakhs,
Rs.10.000/- where the amount of service tax & iderc d

form of c.ossed bank draft in favour ol the Assistant R

ed I penalty levied is more than ifty Lakhs rupees, in lhe
of the bench ot nominated Public Sector Bank of the ptace

2

(B)

where lhe bench of Tribunal is situaledi / Application inade

a

rant ol slay shall be accompanied by a fee of Rs.5001.



)

(i) fft nfuft{n. 1994 *t qnr 86 6l Jc-uRr3lt (2) r{ (2A) n riarid rJ fi ?rS 3r{tf,, d-qrn{ j:l{lrdr&, 1s94. } hqn 9(2) (.E

9(2A) + ;r6d Btrltra csr s.r -7 ii Ar iT €-anfr !'a rFt €Fr 3lr{{d, *;ftq 3ar4 116 $c'aT lrq€ (r+O, Affi{ r.ara rrffi
(drT qlftd 3nfu Ar cfrqi' iT'a d{ (r{i i r€ cit trqrFrd F}-JI qrBq 3lR ing6a <Rr rdr'{-6 3qft 3{rrcT icqF, +drq
r(Ird q6/ d-dFF{, +t yff&q ;qr{lfu+rsr $f 3{ra, d rJ 6r} 6r Anrr ii Erd 3r&r 4r cfr m m{ it {Era c,[ff 6},ft I /

The appeal under sub section (2) and (2A) of lhe section 86 the Finance Act 1994, shall be fled in For ST.7 as prescribed

under Rule g (2) & 9(2A) of the SeNice Tax Rules, 1994 and shall be accompanied by a copy ot order of Commissioner

Cenlral Excise or Commissioner, Cenlral Excise (Appeals) (one of which shall be a cerlified copy) and copy of the order

passed by the Commissioner aulhorizing lhe Assistanl Commissioner or Deputy Commissioner of Centra! Excise/ SeNice Tax

to file the appeal before the Appellale Tribunal
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(iii) ffi. Tsr ffi t fr{F 6 * 3ia/rd aq Ifrq
- End qr fu 1s rrnr & crdraa Hiq (s. 2) JrBtrTff 2014}' rnin t Te ffi lr*-&q crffi *' Txri ft{roti-i
errra rS (ii 3{d-d' +t dq 46t 6Hu

For an appeal to be filed before the CESTAT, under Section 35F of lhe Cenlral Excise Acl, 194{ which is also made

applicable to Service Tax under Section 83 of lhe Finance Acl 1994, an appeal againsl lhis order shall lie b€fore the Tribunal

on paymenl ol 1070 of the duly demanded where duty or duly and penalty are in dispule, or penalty, where penalty alone is in

dispute, provided the amounl of pre-deposit payable would be subiect lo a ceiling ol Rs. 10 Crores,

Ljnder Centrai Excise and Service Tax, Duly Demanded' shall include

(i) amounl determined under Section 11 Dl

(ii) amounl ol erroneous Cenval Credit takenl

(ii, amounl payable uoder Rule 6 of the Cenval Credit Rules

- provided lurther lhat the provisions of this Seclion shall nol apply to the slay application and appeals pending before

any appellale authorily prior to lhe commencemenl of lhe Finance (No 2) Acl, 2014.
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R6vislon applicalion to Govommenl of lndia:

,e #r t-ffi, d- fi:s+fua r.Fdl i 6'fu rvE rr4 3{fuf}Eff. 1994 & u'r 35EE t q{q !-ra6 + 3rflia 3{E{

sA-a !r-a F-rER. qitlror 3{dad f*rg. ra,a r-rr+q rra E#r "nl trB-d rirda &q F-{a sflE ffr'. ag tFff-110001. 4t
Bqr Jrfrr a]B(, i -

A revision application lies to the Under Secretary to lhe Government ol lndia, Revision Application Unil, lrinislry of Finance.

Depadmenl of Revenue. 4th Floor Jeevan Deep Building. Parliament Slreet, New Delhi 110001, under Section 35EE of the

CEA 1944 in respect of the following case, governed by firsl p.oviso to sub-seclron (1) ol Seclion_35B ibid:

qi2, nra + FrS r6€1a + ffrff-d i J€r a?q? F6-tr EF 6l tO 6I{E? s ersR ]Id + rrIrra a. qt{r 4I fr.-S ]rE rrls-l E'

Br ks -+ argR'TF F (trt e.st,,.F "p+rd 4, dtrre Er P6Ct ersr T6 s rl ,rgnoi F F.d + ssF{r t atla ffi airrEri qr

Em rsE TF * Erd' * T;-nE fi sEri tr/
ln case of ;ny loss of giods, where the loss occurs in transil from a factory to a warehouse or to anolher factory or flom one

warehouse lo another during the course of processing ol the goods i6 a warehouse or in siorage whelher in a faclory or in a

fird + ara{ ffi wi qr et{ 4} fua 6r G {rd * fr#vr fi cqrd F.q sT T{ ,rft 45 Arfrq ,icr( 116' & gc (tti4 n
,F.ff-d A', Gi Fr{a a a-a{ B.tr loq qr e.{ fi f}qrd & aS Fr /

ln case of rebale of duty of e)(cise on goods exported to any country or territory outside India of on excisable malerial used in

the manufacture of lhe goods which are exponed lo any country or lerlilory oulside lndia

qfa rsrd q6 fi T{ a fsq ifdl }rca * arrr. ccr ar tdla' +t rrE furd t{-qr 4qr f | /
ln case of 

-goods eiported oulside lndia expon lo Nepal or Bhutan, wilhout paymenl of duty.

affF[a ]flre + i r-d trFF e' rlrrara * ?c n d{t i'*a r€ }'fuFsE r? EF} EA-a qaLrdl } 6d al-q +,,E i litr ir$

lirarr ,n :n -+a (Jrq-EI +'-dm E+ xt}F-fF rF 2;. lg98 & ,,r,r tos + zrrr fra & ,E Frftq vuqr EEqEfu q ql drd Ji

qrft-d fur' ,rt' tri
Credit of any duty altowed lo be utilized towards payment of excise duty on final producls under the provisions of lhis Act or

lhe Rules made there under such order is passed by the Commissioner (Appeals) on or afier, the dale appotnted under Sec.

109 of the Finance (No.2) Act 1998

3q{trd vr}ad 4l d cfdqi qq, s@r EA'8 ,i, rt fi ndq tcrda rlc6 (]rqro fffxr S. 2001, ii frqff I *' lialrd frBft-c t,
sq Irefl fi siwr + 3 FF +.lAia 8t rrf ?.(- lqrtra lnirza"+'Frrr {f, }2?r a }rdrq Jnirr A a cfrci riFrd * 3lA
i3v ra t'+#tq rE'rd gra. 3rfufr{ff 1944 ff rlm 35-TF * Tfra Atc.i Tq 4r rdrft * Erq'q S at{ T{ TR-6 A etr
+i .a €r ar$ sf6q / "
The above apptication shall be made in duplicate in Form No. EA'8 as specified under Rule, g of Cenlral Excise (Appeals)

Rules, 2OO1 within 3 monlhs from the date on which lhe order sought lo be appealed against is communicated and shall be

accompanied by lwo copies each of lhe OIO and Order-ln-Appeal. ll should also be accompanied by a copy of TR-6 Challan

evideocing payment of prescribed fee as prescribed under Seclion 35'EE of CEA. 1944, under Major Head ol Accounl.

qdttrr 3''|'tda * rrrq ffirai ffuft-a rF fr raqrn fi sEit aGc r

+di riE"d +ff \16 drs $.{, qr rs$ {f, fr wq zool Fr r.rrdra Ffi'qr gr(' ]ltr qA srra rrq r'6 drg 6q} * @Er 6} di
6qt 1000 ,i fl 

'Irr-da 
fuqr dI!. i

The revision appXcafun shall be accompanied by a fee of Rs 20O/' where lhe amounl involved in Rupees One Lac or less

and Rs. 10001 whele lhe amounl involved is more lhan Rupees One Lac.

qe <E ln:rr t +i {d yrasi q.r F4dlt F .1 rSF Ef, $rafl I ftr ttE; fl ,IrJEI. F-dFd 64 ]i B-q Jlar ff,-tl En. irzz i
6ta a( ,t sr frE.r *d +m g cire + fil1 q:nflrfr rffiq "rqlE6tq af r.+ v*p qr i;f,t man 6i i6 lird-.d F+-{r Jrar f I i
tn cjse, it the order covers vaftous numbers of order- in Original, tee for each O.lO. should be paid in the aforesaid mannel,

not withstanding the fact lhal the one appeal to the Appellanl Tribunal or the one applicalion to the Cenlral Govl As lhe case

may be, is filled to avoid scriptoria work it excising Rs. I lakh fee of Rs 1001 for each.

qrns fua anqrfrq eI6 3rfufi-{s 1975. + lrfl* I * 3l"rr€lr {d rt,t od et- lnirr Sr efi q{ Frtrift-r 6 50 rtd 4r

arqrdar Q|FF fti+-c dzn 6tar fdr'r /

One copy'of application or O.l O. as lhe case may be, and lhe order of the adjudicating authority shall bear a court fee stamp

of Rs. 6.50 as prescribed under Schedule-l in lerms of lhe Courl Fee Ac1.1975. as amended

dr{r ?t6. ddtq 3:isre qFF ('a {dr6{ 3rffiq arqrfufiwT tart Efut 1i;i[n,r{dt. 1982 f EErd ('ii 3ia iqEtr;, al.Ifli +t
sffii +ra qra Fral 6 vr 3lT rEla {raf&i l4-4 3r.I tl /

Anenlion is also invited to the rules covering lhese and olher relaled matters contained in the Customs, Excise and SeNice

Appellate Tribunal (Procedure) Rules, 1982.

}a 3rq-&q crffi 4t 3l{rd 4rfud 6ri t €titrd -q]q6, ltrfiF 3lt{ erfffrdq crdqEi * Rq, 3{q-dr:fr f6}rFfr-4 i<{rf.
www cbec gov rn ++ ea{ rst t I /

For the el;borate, delaited and latest provisions sefirnq ro fr$4g bt appeal lo the higher appellate authorily, lhe appellant may
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refer lo lhe Deparlmenlal websrle www cbec.gov.ip.
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Appeal No: V2i27lGDM/2016

:: ORDER IN APPEAL ::

M/s. Rudraksh Detergent & Chemicals Pvt. Ltd., Survey No. 157,

Village Padana, Gandhidham, Kutch - 370 201 (hereinafter refened fo as 'the

appellant') filed this appeal against the order-ln-original No. 1 liACl2O1 5-16 dated

23.02.2016 (hereinafter referred to as "the impugned order") passed by the

Assistant commissioner, central Excise Division, Gandhidham, Kutch (hereinafter

referred lo as "the lower adjudicating authority").

2. The facts of the case are that Appellant had not availed full amount of

available Cenvat credit, shown in the relevant 10 invoices detailed in Show Cause

Notice and thus wrongly availed the benefit of re-credit / refund as available under

the area based Notification No. 39/2001-cE dated 31 .07 .2001 (hereinafter refened

fo as "the said Notification") as it was alleged that it was mandatory under the said

Notification for manufacturer to first utilize whole of Cenvat Credit available to them

on the last date of the month, and whatever duty remained to pay through cash/PLA,

after fully utilizing the Cenvat Credit'

2.1 Show cause notice issued to Appellant was adjudicated against them by

ordering recovery of central Excise duty ol Rs. 1,21 ,2241, along with interest and

equivalent penalty was imposed under Section 11AC of the central Excise Act,

1944, with option to avail reduced penalty @ 25%,rt duty, interest and reduced

penaltyarepaidwithinaperiodof30daysoftheimpugnedorderasunder:-.

"25. Thus, from the above, it is clear that the notice has amended the

invoices suo motu and availed lesser Cenvat Credit'

Seclion 68 of lncome x Act. 1961 . However, in the case in hand, the notice

has her conected the s id invoice from the raw mate s rs

nor thev have i ed deb it / credit notes. for the said correction of dutv.

ouanti tv and value ton

3

2T.tagreewiththenoticee'scontentionthatcenvatCreditisavailable
i, 

"*ourt6f 
inputs so received within the factory and they were not eligible

for availing cenvat credit on the inputs not received within the factory or on

ne quantity snoft received at the fa,ctory. But it is subject to condition that the

notiiee siould get the invoice amended from the raw material supplier or

they issue the iredit notes lo that extent for accounting purpose However,

in ihe instant case, the noticee has not followed the condition and therefore,

theyareeligibleforCenvatcredit,whichhasbeenpaidbytherawmaterial
supplier.

28. I find that the Hon'ble High court of Guiarat in the case of M/s

C,ommissioner of C.Ex. and Customs, Daman V/s Narendra lmpex 2011

(265) E.L.T. 332 (Gui.) has obseved thal unless there is diversion of inputs

rece'ived under aiy iiioice to any other use isfound, fhe assessee is ent'tled

to avail the Cenvat Credit in teims of the invoices issued by the supplier'

Relevant text of the l said case law is as reproduced below:-

'Thus, the undisputed facts of the case are that except for the 3-CD

lncome Tax Return, there is no evidence on record to indicate that there
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was in fact shortage of raw material on account of short receipt thereof;

and that the assessee had availed credit of duty as reflected in the

invoices for the inputs. lt was also found that during the process of

below moulding some process loss was likely to occur during and that

the loss claimed by the assessee was not on the higher side. Thus, it is

not in dispute that there is no diversion of goods covered under the

invoices in question and that the entire inputs received have been uses

as inputs in the end product manufactured by the assessee and have

not been put to any other use. The mode of proof of quantity and

payment of duty on inputs received and used as input is by producing

invoices. Unless the invoices are found to be wrong or diversion of

inputs received under any invoice to any other use is found, the

assessee is entitled to avail of the cenvat credit in terms of the invoices

issued by the supplier. ln the absence of any evidence to indicate short

receipt of material, merely because there is some discrepancy between

the quantity stated in the invoice and that shown in the 3-CD report, it

cannot be presumed that there was in fact short receipt of raw material.

29. From the above text, it is very much clear that the noticee is eligible

for Cenvat Credit as shown in the invoices by the suppliers."

IEmphasis suPPlied]

3. Being aggrieved with the impugned order, the appellant preferred appeal,

inter-alia, on the grounds that although the lower adiudicating authority has

accepted that Appellant could not avail cenvat credit, confirmed the demand on the

ground that the excisable invoices have not been amended by the original

manufacturer supplier; that they failed to produce evidence for non-payment of duty;

that at Para 27 ol the impugned order the lower adjudicating authority found that

Cenvat credit was available on inputs received within the factory and they were not

eligible for availing Cenvat credit on the inputs not received within the factory or on

the quantity short received at the factory and therefore basis of issuing the show

cause Notice is incorrect; that at the time of receipt of inputs under cover of

excisable invoice, lesser quantity of inputs were received and as per the provisions

of cenvat credit, they had accounted for the actual quantity received in the factory

in their statutory records; that Cenvat credit to the extent of actual receipt of the

inputs was only available as cenvat credit; that in respect of some invoices they

deducted the excess amount charged by the supplier and paid only the differential

value and duty to their supplier, that since they did not pay for excess value, that

proportionate excess central Excise duty, was not available for availment of cenvat

credit; that the supplier was eligible to claim refund of the said excess of excise duty

as the burden of the same has not been passed on to them; that differential duty on

the excess value was not eligible to the manufacturer and they took Cenvat credit

of the contracted value, as per the purchase order .

3.1 Appellant submitted that as per provisions of Para - 1(a) of the said

Notification, it was bounden duty of manufacturer to first utilize whole of Cenvat

credit available to him on the last day of the month for payment of duty; that such

cenvat credit should be legally available in the cenvat account at the end of the

month; the said Notification did not give any relaxation for availment of Cenvat credit

without actual receipt of inputs or without bearing the burden of duty by the

manufacturer.
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3.2 Appellant submitted that manufacturer supplier after clearing the excisable

goods under cover of invoice under Rule 11 of the Central Excise Rules, 2002 did

not have any power to rectify the excisable invoice.

3.3 Appellant submitted that invoking the larger period of demand under Section

11A of the Central Excise Act, 1944 and imposition of equivalent penalty to duty

under Section 11AC of the Central Excise Act, 1944 is not correct; that they have

shown availment of the cenvat credit in the cenvat register and since the

information was available from the statutory records there cannot be any allegation

for suppression of facts.

4. Personal hearing in the matter was attended to by Shri Rajesh Devpura,

General Manager (commercial), who reiterated grounds of appeal and submitted

that correct rate of duty was paid to their suppliers and only to that extent Cenvat

credit was taken, though their supplier had paid excess duty for reasons not clear;

they could take cenvat credit only to the extent duty paid by them to their suppliers,

which they did; that the Department contention that lesser cenvat credit taken by

them resulted in more refund from the Department under Notification No. 39/2001-

cE is not correct, as they can take refund, only in respect of what amount of duty

is paid by them on their final products i.e. duty payable, minus cenvat credit taken

by them; that if less, but conect cenvat credit is taken, then they have paid more

central Excise duty and whatever central Excise duty is paid by them is only to be

refunded to them under Notification No. 39/200'l-cE; that their appeal should be

allowed as impugned order and Show Cause Notice are illegal and without basis'

personal Hearing notice was also sent to the Department, however, none appeared.

5. Appellant filed written submissions dated 09.10.2017, received on

11.10.2017 reiterating the grounds of appeal and further added that the entire

proceedings have no revenue impact to the Department and therefore requested to

set aside the imPugned order.

FINDINGS:-

6.lhavecarefullygonethroughthefactsofthecase'theimpugnedorder,

appealmemorandum,aswellasoralandwrittensubmissionsmadebyAppellant'

The issue to be decided is as to whether availment of less cenvat credit by the

appellant is correct or it is only to avail higher cash refund under the area based

Notification No. 39/200'l-CE ?

7. lfind that the lower adiudicating authority relying upon the case of M/s.

Narendra lmpex reported as 2011 (265) E.L.T. 332 (Guj.) and the said Notification,
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decided the proceedings against Appellant.

Notification reads as under :-
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The relevant portion of the said

" 1 A. ln cases where all the goods produced by a manufacturer are

etigible for exemption under this rtotification, the exemption

contained in this notification shall be available subiect ta the

conditian that. the manufacturer first utilises whole of the CENVAT

credit available to him onthe last dav of the month under

consideration for pavment of dutvonoo ods cleared durino such

month and oavs onlv the ba lance amount in cash."

IEmphasis supplied]

7.1 lt is, thus, amply clear that the manufacturer has to first utilize cenvat credit

for payment of monthly duty at the end of the month before taking recourse to

payment in cash or PLA and the assessee has done that. The dispute is that

department says that the appellant availed less cenvat credit than what they were

entitled to on relevant 10 invoices.

7.2 Let's examine as to whether cenvat credit availed by the appellant is correct

or not as they have contended that they had received less quantity than what has

been shown in the invoices and hence can't take full Cenvat credit as per invoices.

I find it legally correct. No assessee can take cenvat credit on the goods, which they

have not received as not received goods cannot be used in the manufacture of the

final products. I am of the considered view that there is no need to get the invoices

amended at suppliers end but to record the quantity received by the appellant at his

end only and to take proportionate credit. Thus, the impugned order fails and appeal

is allowed to this extent.

7.3 The second dispute is that the invoices even if charged at higher rate of duty

then the correcuactual rate of duty were required to be amended at suppliers end

whereas appellant says that credit is available only on correct rate of duty. There

can,t be any dispute on the appellant contention, in my view. lt has not been stated

anywhere in the Show cause Notice or in the impugned order that contention of the

appellant the duty has been charged at higher rate is not correct. The impugned

order only says that the invoices should have been got amended by the appellant

at suppliers end and the appellant can't suo molo change the cenvat credit available

to them as per invoices. lfind that any amount paid in excess of what is payable as

duty can't be considered as duty but only amount and cenvat credit is available only

on duty payable. Hence, even on this account, the impugned order fails and appeal

needs to be allowed

7.4 Since Cenvat credit is admissible has only been taken by the appellant, it

cannot be held violation of notification No. 39/2001-CE has been incorrectly availed
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by the appellant only to avail higher Cash refund ULuo'.,r.

8. ln view of above discussion and findings, I set aside the impugned order and

allow the appeal on merits.

, sffi <arr rSftar$ nfias ar ftTcRI 5q{I+d ath t fr;qr drdl tt

9. The appeal filed by the appellant stands disposed off in above terms.

v
tgan

3tq-trd (3rqr€)

Bv Reqd. Post AD
To

M/s. Rudraksh Detergent & Chemicals

Pvt. Ltd.,

Survey No. 157,

Village Padana,

Gandhidham,

Kutch - 370 201.

d. qra{ GE-+c & fift-*-tr ctsic

frfrts, s{ a}t tsz, frFad- qidr

qi?tfqrq (6-.Bi) - 3bo aot.

Coov for information and necessary to:-

1) The Chief commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad for

his kind information.

2) The Commissioner, GST & Central Excise, Kutch commissionerate, Gandhidham

3i The Assistant Commissioner, GST & Central Excise Division, Gandhidham.

4i the Range Superintendent, GST & Central Excise, Gandhidham Division

5) Guard File.
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