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:: ORDER-IN-APPEAL ::

M/s. Aquagel Chemicals Private Limited M/s. (Now known as M/s. Lakme Lever
Ltd.), Survey No. 159, Varsana, Bhimasar-Padana Road, Off N, H. 8-A, Near Aggarwal
Automobiles, P. 0. Padana, Gandhidham (Kutch)- 370 240 (hereinafter referred to as
‘the appellant’) has filed both the appeals against the Orders-In-Original as
mentioned below (hereinafter referred to as ‘the impugned order'), passed by the
Assistant Commissioner, Central Excise Division - Gandhidham (hereinafter referred
to as “the lower adjudicating authority™):-

'sr. No. | Appeal No. Order-In-Original No. &"{ Amount involved
! 53 Date __{Rs.)
01 V2/65/GDM/2016 | D4/AC/2016-17  dated | 1,72,023/- -
I B | |
02 V2/66/GDM/2016 ' 03/AC/2016-17  dated | 2,70,580/- i
15.09.2016

F Since the issue involved in both the appeals is common in nature, the same
is being decided by this common order.

2.1 Briefly stated the facts of Appeal No. V2/65/GDM/2016 are that the appellant
had availed Cenvat credit of Rs. 1,72,023/- on the basis of various invoices issued by
M/s. Power Electricals who provided services meant for replacement of electrical
parts and electrical repairing & maintenance work.

2.2 The facts of Appeal No. V2/66/GOM/2016 are that the appellant had availed
Cenvat credit of Service Tax of Rs. 2,70,580/- in respect of civil construction and
repairing services viz. execution, Plane C.C., Back filling, PCC Flooring, Brick
Masonry, RCC Slap, Steel cutting, Cement plaster, sand supply, plastic paint, cement

Brve)

1.3 The said services received by the appellant fell under the category of

primer and wall finishing etc. provided by M/s. Sorathia Pravin Dhanji.

“Construction or Renovation of Commercial/industrial Buildings Service” as defined
under the section 63(105)(zzq) and ‘Works Contract service' as defined under the
section 63 (105) (zzzza) of Finance Act, 1994 (hereinafter referred to as “the Act”)
which were alleged to be specifically excluded as defined under Rule 2(l)(ii) of
Cenvat Credit Rules, 2004 (hereinafter referred to as “the Rules").

2.4 Show Cause Motices No. V/CEX/GIM/DSCN/AQUAGEL/06/2014-15 dated
21.07.2015 and V/CEX/GIM/DSCN/AQUAGEL/05/2014-15 dated 21.07.2015 were
issued to the appellant, wherein demanding Cenvat credit of Rs. 1,72,023/- and  Rs.

Fage 3of 13



Appeal WMo V1G5 GO 2018 & 1 ﬁ-ﬁ-‘-ED:!:’I-' 204
F

2,70,580/- respectively, under Section 11A(1) of the Central Excise Act, 1944 read
with Rule 14 of the Rules along with interest under Section 11AA of the Act and
proposing to impose penalty under Section 11AC of the Central Excise Act, 1944, read
with Rule 15 of the Rules.

3. The lower adjudicating authority vide the impugned orders confirmed the
demand of Cenvat credit of Rs. 1,72,023/- and Rs. 2,70,580/- respectively, under
Rule 14 of the Rules read with Section 11A{1) / 11A{4) of the Act along with interest
under Rule 14 of the Rules read with Section 11AA of the Act and also imposed
penalty of Rs. 1,72,023/- and Rs. 2,70,580/- under Rule 15 of the Rules read with
Section 11AC of the Central Excise Act, 1944, respectively.

4, Being aggrieved by the impugned orders, the appellant preferred the
present appeals, inter-alia, on the following grounds :-

{iy They availed services of M/s. Power Electricals for replacement of
electrical parts against damaged parts & electrical repairing &
maintenance work in factory etc. wherein manufacturing activity is
conducted. The description of the invoice shows “Cable laying on tray,
PYC Cable connection with supply of D.C. Cable glands” etc. The same
is nothing but repair of factory, comprising of wvarious machines,
machinery, plant, equipment, apparatus, appliances etc. inter
connected to carry out the desired manufacturing activity and the same
would be specifically covered under the inclusive definition as
"modernization, renovation and repairs of factory” and thus credit of
Service Tax paid on the said service was taken treating the same as i
input service under Rule 2{l) of the Rules. ﬂj}}"b

(ii) They had engaged services of M/s. Sorathia Pravin Dhanji for repairing
services, namely execution, plane C. C., back filing PCC flooring, brick
masonry, RCC slab, steel cutting, cement plaster, sand supply, plastic
paint, cement primer and wall finishing, etc of the factory building
which is used for manufacturing activity, The description of the invoice
shows “PCC Flooring Work, etc.” The services provided was used for
repairs of factory, the same would be specifically covered under the
inclusive definition as “modernization, renovation and repairs of
factory™ and thus credit of Service Tax paid on the said services was
availed by them considering the same as input service under Rule Z(l) of

the Rules.

Page 4 of 13
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(iii) They referred to the definition of Rule 2(l) w.e.f. 01.04.2011 which
covers services used directly or indirectly in or in relation to
manufacture of final products. The definition of input service has
excluded words ‘setting up’ from the inclusive part and certain
exclusion clauses have been added, wherein exclusion clause (A)
excludes Commercial and Industrial Construction services from the scope
of Input Service.

(iv) They submitted that the change made in the definition of input service
w.e.f. 01.04.2011 would not affect the admissibility of the services
provided by both the service providers, as the said services are covered
under the ‘means’ part of the definition of Input Service; that they
relied upon the decision in the case of M/s. Bellsonica Auto Companent
reported as 2014-TIOL-430-CESTAT-DEL, M/s. NTF India Pvt Ltd - 2013
{30) STR 575 (T) and M/s. Raymond Zambaiti - 2012 (278) ELT 535 (T).
They further submitted that services used indirectly in relation to
manufacturing activity were input services and credit of Service Tax

paid on such services was admissible and in this regard they relied on

the following judgments:- B~
{ay Coca Cola ndia Pyi, L. - 2009 (242) ELLT, 168 (Bomk

ibh Ulirsiech Cement bd - 2000 {2g 5. LK. 377 (Bom.

ey Deepik Fertilisers - M3 (A2 ETH 332 {Bon, )

{dy Endursnce Technokogies 0 5-THIL-1371-HC-MUM-51

ie} Parrys Agro - 2015 (40) STR 243 (T-LB)

i} Raymond Zambakti pvt. Lad., - Order No. A/ IS3 1ISMB C1Y dated 04.0,2010

(z) Raymond Zamboiti pyi Lid.. - QUM (150 5T K506 (Commr., AL
by NTF- 2003 (30) STR 575 (T)
i} Kitech 015 (38) STR223(T)
()1 Mork Exhaust - X015 (3R) STR 223 (1)

(v} They relied on CBEC Circular No. 943/04/2011-CX dated 29.04.2011
wherein in has been clarified that credit of input service used for repair
ar renovation of factory/office is allowable, as it is specifically included
in inclusive part of the definition of Input Service. They also relied on
the judgment in the case of M/s. Ratan Melting - 2005 (181) ELT 364 (5C)
and M/s. Dhiren Chemical Industries - 2002 (139} ELT 3 (5C)

(vi) The demand is time-barred and the extended period is not invokable in

Page Saf 13
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absence of any conscious and deliberate suppression of facts, mis-
statement as they were maintaining statutory/other records, RG-13A
Part-l and I, ER-1 returns etc. That their records have been audited by
the audit parties of Central Excise as well as CERA. The details/
information were well within the knowledge of the Department and thus
no suppression of facts relying on various judgments in suppart of their
claim.

(vii) They also stated that the issue related to interpretation of law and thus
no penalty can be imposed upon them; that provisions of Rule 15 of the
Rules read with Section 11AC of the Central Excise Act, 1944 are not
applicable in terms of many judgment cited without specifying as to how
are these applicable to them.

(viii) They also stated that the interest is not payable as the demand itself is
not sustainable: that penalty is not imposable in the absence of mens
rea and relied upon many case laws without detailing as to how are

these relevant in the facts of their case.

9, Personal hearing in the matter was attended by Shri Tushar Bansal,
Commercial Manager, Shri Subodh Thakur, Executive Commercial and 5Shri K.
Srinivasa, Executive Commercial and they submitted that Cenvat credit on the
goods had been used in packing line; that nothing has been used in building
constructions or civil constructions, but only for repairs and maintenance of
equipments and in packing line; that they would submit details where items were
used. They vide their letter dated 04,11.2017 submitted copy of work order issued

to M/s. Power Electricals to substantiate their claims. B A
1 __,.-f""

FINDINGS :-

b. | have carefully gone through the facts of the case, the impugned orders, the

appeal memorandum and written as well as oral submissions made by the appellant.

7. | find that the appellant has filed both appeals delaying 1t by 2 days. For
Appeal No. V2/65/GDM/2016, the appellant has filed miscellaneous application
for condonation of delay stating that employee, who received the impugned
order, proceeded on leave without informing the management only when he
resumed office on 08.09.2016 and hence there was delay of 2 days in filing
appeal. However, the appellant has not filed any application for condonation of
delay for appeal No. V2/66/GDM/2016, however since delay is of merely 2 days, |

Page & of 13
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condone delay in both appeals and proceed to decide the appeals on merits.

8.  The issue to be decided is whether the appellant is eligible for Cenvat Credit of
input services provided by (i) M/s. Power Electricals for replacement of electrical
parts against damaged parts & electrical repairing and maintenance work in
factory etc. and (ii) M/s. Sorathia Pravin Dhanji for services of execution, plane
C. C., back filing PCC flooring, brick masonry, RCC slab, steel cutting, cement
plaster, sand supply, plastic paint, cement primer and wall finishing, etc. in

respect of the factory building or not.

9. Regarding Cenvat credit on the services pravided by M/s, Power Electricals the
appellant has submitted a copy of Work Order No. AQUA-I/ELECT/W.0./11-12/11
dated 05.07.2011 allotting work to M/s. Power Electricals, Ankleshwar. The scanned

N
copy of the Work Order is as under :- rﬁuwm;f
g it '1.=' gt
! | 'f'.. ]
i 1l 4
i w%{ﬂ =

L WORK ORDER l
iy BROER HE-ADUL L EETAR, DA LAY
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S Aty St Fioi e TI CIROER DATEAETI
GHEC Bxxiw,
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azFwd erian B Vatves i cordbisn
Timl-'ﬂ_l:r._,-:cf_ ael ___ TS
T VI e a3 Pt al gy B edEed TN e b v Eeelia bn S romsred
IF pEAE o Bdvroun szience gf THEy G Rane”, Ve caniepl Wil eisvEed
¥ AT Wil Bivw w 19 o cavieal peu ol sopredcoTebmiticgn Wil Qe ard mocd aesnEny In
Siadareod Enprinchsrga
3 altey (ioan ot e il spe by ml denl fine AR
T e Exin,
B Papmuil &iiai 15 iyl 4l We g piias, .
B Beruiiw thﬂudﬁﬂ.ﬂ“ﬂﬁﬂﬂﬂ-m
T Panalsy For Wistalion af a=y of our Fa. 1530 will bw charged anira.
8 Ciher safaty feaith srd gnwirermesl ipiporsibliBes of coniretion as e aiaciog LT, D i
iPﬂuﬁhWMuume ang Fepaies il ek,

dprape Lid,, - ﬂ'.-l.T 1M Hn:'l-“:lﬂﬂ-m‘l'ﬂl BIOE
#mn'r 18,090,081, ¢ 08, 701N Mo.2401B400e82 KUTGH - - &
0 M da M Agevw sl Rulomsbiee i L
Padenas-Fumenar Soad, ¥ill.Veasana, ]
Gandhidnam, Hodeh- 370 31030, -
Hf(’ﬁ‘ﬂhl &0 Lid.
1

Autharlsad vignatary

Eolla L 0 o T PR S T e

£ iy s B el e ,
W'm;_._ih s :‘_':!-__l_ o S T

Page Tl 11



Appeal Mo VLSS AG0M 2008 B VEA66/GOM BE

9.1 The description of services provided in the said Work Order says that the
services provided were in relation to site maintenance and project activities. Further
on going through the attached Annexure, it is seen that the appellant had received
services of electrical/instruments installation and removal etc. |, therefore, find that
the aforesaid services received by the appellant from M/s. Power Electricals is
allowable in view of definition of Input Service as defined under Rule 2(l) of the
Cenvat Credit Rules, 2004 during the relevant period {i.e. w.e.f. 01.04.2011), which is
produced below for ready reference:-

“{l) "input service” means any service,-

(i) used by a provider of output service for
providing an output service; of
(i) used by the manufacturer, whether

directly or indirectly, in or in
relation to the manufacture of final
products and clearance of final
products upto the place of removal,

and includes services used in_relation (o modernization, renovation _or
repairs of a foctory premises of provider of output service or an office
relating to such factory or premises, advertisement or sales promotion,
market research, storage upto the place of removal, procurement of
inputs, accounting, auditing, financing, recruitment and quality control,
coaching and training, computer networking, credit rating, share registry,
security, business exhibition, legol services, inward transportation of
inputs or capital goods and outward transportation upto the place of
remaoval,

but excludes services,

(A) specified in sub-clauses (p), (zn), (221}, (zzm), (22q), jzzzh) and {zzzza)
of clause (1-05) of section 65 of the Finance Act (hereinafter referred
as  specified services) in so for as they are used for -

(a) constructions of a building or a civil structure or a part therecf, or

(c) laying of foundation or making of structures for support of capital
goods except for the provision of one or more of the specified services;"”

[Emphasis supplied] _ ~
9.2 The appellant has correctly contended that the services provided by

M/s. Power Electricals were for replacement of damaged electrical parts and
electrical repairing and maintenance work in factory building which are squarely
covered under inclusive part of definition of Input Service under Rule 2(l) of the
Cenvat Credit Rules.

Page 8 ol 13



Appoal Mo V35 GOM 201G B V2168 GOM 2014

]
9.3 CBEC Circular No. 943/04/2011-CX dated 29.04.2011 also allows Cenvat
credit in such cases as below :-
(SeNe | e | Clarifieation |
| 15 the credit of mput | Creditof input services used for
4. | services used For repair or | repalr or renovation of factory
renovation of factory or | or office is allowed. Services
office available? used in relation to rendvation or
repairs of o factory, premises of
provider of outpul service oF on

office relating to such factory or
premises. e specifically
pravided for i the inclesive pon
o the definition of inpul services

9.4 In light of Rule Z{l) of Cenvat Credit Rules, Work order submitted by the
appellant, CBEC Circular dated 29.04.2011 and various case laws, | find that Cenvat
credit on the services provided by M/s. Power Electricals is allowable to the
appellant. |, therefore, allow Appeal No. V2/65/GDM/2016 and set aside the
impugned order.

10. Regarding credit of Rs. 2,70.580/- on services provided by M/s. Sorathia
Pravin Dhanji, | find that the lower adjudicating authority has confirmed demand,
inter alia, observing that, “The said services were meant for Civil Construction and
repairing services viz, Execution, Plan C.C.. Back Filing, PCC Flooring, Brick Masonry,
RCC Slab, Steel Cutting, Cement Plaster, Sand Supply, Plastic Paint, Cement Primer
and Wall finishing etc.; that these services were falling under the category of
wCanstruction or Renovation of Commercial | Industrial Buildings Service” as defined
under Section 65(105)zzq) and/or Works Contract service as defined under the
section 65(105)(zzzza) of the Act, which were specifically excluded in (4) Category of

exclusion as defined under rule 2(1){ii) of Cenvat Credit Rules, 2004." U -
Pyl
__.-""r
10.1 On the other hand, the appellant has contended that the said services

provided by their service provider, M/s. Sgrathia Pravin Dhanji, Civil Contractor fall
under inclusive definition of *input Service’ as defined under Rule Z(l){ii) of the Rules
as the services received were used by them directly or indirectly, in or in relation to
manufacture of their final products upto the place of remaval, However, no work
order has been provided by the appellant in respect of the services provided by M/s.
Sarathia Pravin Dhanji. The scanned copies of illustrative R.A. Bills No. B4 dated
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27.01.2012 and No. 89 dated 01.03.2012 submitted by the appellant in their Appeal

Memorandum are reproduced under :-

(i)  R.A. Bill No, 84 dated 27.01.2012 :-
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{ii)  R.A. Bill No. 89 dated 01.03,2012 :-
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10.2 The description of work undertaken by M/s. Sorathia Pravin Dhanji,
establish that the services provided are predominantly work of Civil construction, like
cement plastering, dismantling of old broken walls etc. which are covered under the
exclusion clause provided in the Rule 2{l) of the Rules, |, therefore, uphold the
impugned order No. 03/AC/2016-17 denying Cenvat credit of Rs. 2,70,580/-,

10.3 | find that there was no ambiguity regarding ineligibility of Cenvat credit of
Rs. 2,70,580/- on the services provided by M/s. Sorathia Pravin Dhanji as it is clearly
a work of Civil construction. |, therefore, do not find any infirmity in the impugned
order imposing penalty under Section 11AC of the Act read with Rule 15 of Cenvat
Credit Rules. | find that ingredients of invocation of the extended period are available
in this case. The appellant attempted to mislead the appellate authority even at
appeal stage, |, therefore, uphold the impugned order demanding Cenvat credit of
Rs. 2,70,580/- and imposing mandatory equal penalty under Section 11AC of the Act
read with Rule 15 of Cenvat Credit Rules and reject the Appeal No. V2/66/GDM/2016.

11, sdrasat zam ga & o8 der & e s o @ e e |
11.  The appeals filed by the appellant stand disposed of in above terms.

%w““}” qﬁi‘x N
(TR HAT)
HgEd (39e)
By R.P.A.D.
10,

M.fsl Aguagel Chemicals Private Limited ;-.Tl tjﬁ:ﬂ% T m;ag Rfaes, (@ I

M/s. (Now known as M/s. Lakme Lever

Ltd.), HE A AFA e Rt F am A I
| Survey No. 159, AT o) §F AET tes, SEn, -
Varsana, Bhimasar-Padana Road, o AT

Off N. H. 8-A, Near: Aggarwal TSI WS, 3 AT c-d,
Automobiles, P. 0. Padana, Faae HeHESER & OTH, 9
Gandhidham (Kutch) - 370 240. | wzrom, artia, FeE-3se we

Copy for kind information and necessary action to:

Page 12 of 1



