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Any person aggrieved by this Order-in-Appeal may {lle an -appeal lo the appropriate aulhority in the followjng way.

{1 tjFi ,t.++ r.na ga Ed-tr{FFr strm ryqQqw e cG 3fid, idtq rFe rla ytuh-q-q ,1944 d,r rrRr JsB S
3rrrfd-(.d iffr Jfufr{fl: i99a *r lrRT 86 & ndJt- Fffifud jIJrd *t ar €sfr t t/ "

Appeal lo Cusloms, Excise & Service Tax Appellate Tribunal under Section 358 of CEA. 1944 / LJnder Seclion 86 of lhe
Finance Acl, 1994 an appeal lies to:,

{d'6{cr {€rFi fi i-aErd grh elE+ itffr lrE" idrq raraa }fq (E fdr{r ytrra an-a-fu6{ur S. ft}s +d +E 
"arq a2. JrE + cra. Tg ?dA +f 8r rrfi fi. ,/"

The special bench of Cusloms, Excise & Service Fax Appellale Tribunal of West Block No. 2. R.K. puram, New Delhi in all
mallers relali.rg to classiltcaltot and valiJattol

lc{t€ cn=dd 1(a) t (arq rR'lrfut } rdrqT alc qrfi lr0;i Stsr ?rE iifrq r{re ar6 r'a rlamr rffirg;-rrtusrur
(?€2z) * cfi'qa &Jrq {1fd6r, eFd-dm a-a. {.d;ra rrna ]rsrdl yrEa-dre- 3(ooir al & .ri qrtf' I
To lhe West regional bench of Cusloms, Excise & Servrce Tax Appellale lfibunat (CESTAT) at, 2^d Floor, Bhaomati Bhawan,
Asarwa Ahmedabad-380016 in case ot appeats olher than as menlroned rn para 1(a) above

strrq arcrfurrsr i Ftr{T Jq-fr c]itd s'.d + fA! *;etq r.qE ifs (.}rrt-O ffi. 2001 * frry 6 * r ria ftnfta F€q
zrE cE-{ EA3 61 fi qfut a r+ Rt arer a-rF6F tfFsg oai€s r'6ct*[nr. aFr rfqrd lrFF ff F-in "{rJ i fia
rtr 

^=nrqr 
eqr ;aiar ;qr s priq rt fgs :Ffl 5 ars .-qc q' 50 .lrq rqE .r+ ]rr.rr 50 -o u* tt m_* a a o".i r.o6oi6ci 5.000i- 5qt lFrar 10000/- rqrt +r ffuifia -'Fr er4 S qA s;rra €rt Faufta gra ar e,rara rsfod liffiftq

.qqrfu+{sr # ?nq' 6 Far+ ihr<': + a= a fi"-+ lt EtE-fr+ et* * ++ aarn .aFr tg+*" }" c*c i"m is"r i; fui i

IEfu1 ryr q tffirts *t rq ?r'or,i Frar EGq.rrr Eqtrd ]trrq rqrfu+-,lr + srs, Era * # lnftiira #gii+
liN j{Iifda-q{ t Frr 500/- rs! Fr 

'ldlftd 
TF+ 3-Fr 6re[ *rr U

The appeal to the Appellale Tribunal shall be filed in quadruplicate in form EA-3 / as orescribed under Rule 6 oI Cenlrat
Excise {Appeal) Rules, 2001 and shal be accompanied againsl one which at least sho(rtd be accompanied by a fee ol Rs.
1,0001 Rs.5000/, Rs.10,0001 where amounr of duty demand/interesrpenatty/refrrnd is uplo 5 Lac.. 5 Lac t'o 50 Lac and
above 50 Lac respectively in the form o, crossed bank drafl in favour of Assl Regislrar of branch of any nominaled public
sector bank of the place where the bench of any nomrnated pubhc sector banh of tie place where the be;ch of the Tribunal
is situaled. Applicalion made lor grant of stay shalt be accompanied by a fee of Rs. 500/,.

:rtrtq ;qrqft'-6{Er } {l,rrfl dq-{. hai JfuFd-{s.. 1994 *t ql{r 86(t) + rir{-f, +d16{ ffil, 1994. * B-{F gtil 4 aBa
Eqifua $rr s T.-5 Ji qE efui ,l 6r ir sdidt \'{ ss* snr frq. :ntrr i fucc aftd fr rS Ef iA oA 
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litr # ,rqi
i{rrer Fqs 5 rg qrrss;FiF 5 ar€I rt[t' E'] 50 qru xs".r4 JQrdr 50 rg {cn s xfu6 F Ct SErr roo0/. {qd 5 000/-
dv, 3{:rd- 10.000/- sq, Fr frrJri-a rsr e"F f,t qF FF.i 4rt ?ltnta 9r8, r frraa .FEft-i y+&q a-srfufii-r :Fr rircr +
Firr6 {frrer +, .Ta F GiSr 11- Erdffi' ei{ } d-+ rdtr irt ,ar+i t* yqz ai.m i+.q, 

"--, 
ft , sdm-d <m. - rr#

d6 fr r{ fl,gr jt Frdr qrBq 6i Ectud }ffi4 aro,fus{sr ar rnor Rrai ipra :ntn te fi*r *- aq ;a; *{ * €,.t
500t rqq +r Aqi'ft 1I-6 afi srar dFn t/

The appeal under sub seclion (1) of Seclion 86 of lhe Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form ST5 as prescribed under Rule 9(1) of the Service Tax Rutes. 1994 and Sha be accompanieo by a
copy of the order appealed against (one of which shall be certilied copy) and shoutd be accompanied by a fees of 'tts.

10001 where lhe amounl of service lax 8 inleresl demanded & penahy tevied of Rs 5 Lakhs or less. Rs 5bOOl where th;
amounl of service tax & interesl demanded & penalty levied is more than five takhs bur not exceeding ns. Fiffy ialtrs,
Rs.10 000/_ where lhe amounl of seruce tax & inlerest demanded & penahy levied is more lhan tfry fains rupeel, in ttre
form of crossed bank dratt in favour o{ lhe Assistanl Regisirar of the bench of nomrnaled public Seclor Bank of the place
where lhe bench of Tribunal is siluated. / Applicalion made for grant of stay shalt be accompanied by a fee of Rs.5O0/.
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ft-a vFitun, 1994 Er ?m 86 SI rc-lrRr3t (2) lii (2A) * r6rta.t nr 4ff 3Tftd, *dr6{ ffi, 1994, i fr{fr 9(2) lrd

9(2A) * rfi Aqift-a sri S.T.7 fr ff s&'ill nd r{+'ar1l lfiqira +-fiq tqr{ rji4 rPrdl lrq{d (3rfffr), +dq 5sE ?rF

-qRr qt-d 3nler Ar cfiisi {Tri 6t ('di fi r,+ cft c-fiFra + irRq 3ir IEFF{ 6-d'Rr 56r{6 3q-ff 3{qar f,qlrfi, +--fiq

ricr{ :iffi/ +qr€{, +i :rdrdrq anqriiroror 6t srfad -J +d ar ft&r aa arE }reer fi cfi tli sFr C sfr'd 6rdi rfr | /

The appeat under sub section (2) and (2A) of the seciioo 86 lhe Finance Acl 1994, shall be filed in For ST.7 as prescribed

under Rule I (2) & 9(2A) of lhe Service Tax Rules, 1994 and shall be accompanred by a copy of older of Commissioner

Centlal Excise or Commissioner. Cenlral Excise (Appeals) (one o, which shall be a certified copy) and copy ol lhe order

passed bV the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner ot Cenlral Excise/ Service Tax

to flle the appeal before lhe Appellale T.ibunal.

fm rrq, ;*q tflrz eftr trE i-{6r nffiq qrt6{E- (sea) a c? lrffi e ErFd c #iIg terd TF }rfu?qF 1944 *l
qRr3'5!sfil|dJldnhiaiii4i{ffirff.-994arLrn83sl.Fdp&Ir{r6tttanAaltri:n:rr+qFrFir$q
qlfiI-rror i }qd FrA srq t;qra eF6,'.kn r{ sFT + 10 qfreta r l0'o) i-d Fr4 IId {drfl ffi t 4 rdrd". .E +-df, Fai

ffid t Fr srrrara i+-qr srr', atd.m rs trm i irdra rer fu ari fi& vqBd iq {rft} d{ 6{19 scq i Jrfu6 ;r d- 
+-d'q ricrd fl6 ('s i-cl4{ e n{J]? 'a.r"r Rc rK' qis" i frE eflfid t

(r) ql{r ll + t ]rdfr r€s

(ii) d-nid sflr fi A ?B,rdd nfti
(iiD ffi. affT ffil * F-ry 6 * rdJrd aq {4.s

- drrd {d fu 5F rrl{r * crdriE ft-.jtq (q. a }fuff-q-ff 2014 * nTTr{ t t& f4-d rqaq snffi + ssH kqr$il;I
Fraa 3rfr (a l{fif, +t fl?t {fi fnv

For an appeal to be filed before lhe CESTAT, under Section 35F ol lhe Central Excise Act, 1944 which is also made

applicable to Service Tax under Sectron 83 of the Finance Acl, 1994, an appeal aqarnsl this order shall lie betore the Tribunal

on payment ol 1oo/o ol the duty demanded where duty or duty and penahy are in dispute or penalty. where peoally atone is in

dispute, provided the amount o, pre_deposil payable would be subject to a ceiling ol Rs. 10 Crores,

Under Central Excise and Service Tax. "Duly Demanded" shall include :

(i) amount determined under Section 11 D:

(ii) amounl of erroneous Cenval Credil taken;

(iii) amouni payable under Rule 6 ol lhe Cenvat Cred{ Rules

, provided turther that the provisions of this Seclion shatl not apply lo the stay applicalion and appeals pending belore

any appellale aulhority prior to lhe commencemenl of the Finance (No 2) Act. 2014.

rrra safiI{ 6I satnlr flria{ :

R6vislon aoolic;tbn lo Govemm6nl of lndia:

";-#i #';.{ffi'ifrii-ffi srai p. *-drq :;ra rFq {ftiFr{ 1994 fi qr4 3sEE } qrrc rr.rt a rrrfu rer
id.'-*r, 

"t"" 
q"tm- l"d<r 5+rg. += r*rrurrs Ai-" ;ht Fffir Jrrd 8o rr+a. qre Fd r*nF&-'10001 6]

lfiqr ar qrfdr't / -

A revision aiplication lies lo the Under Secrelary. lo the covernmenl ol lndia, Revision Application Unil, l\,{inislry of finance

Deparlment oi Revenue, 4th Floor, Jeevan De;p Building, Parliament Slreet. New Delhi110001, under Seciion 35EE of the

cEA 1944 in rcspect ol lhe fotlowing case governed by firsl proviso lo sub-seclion (1) of section-3sB ibid:

uE n.rd ai Gifr frqisra & FEI;| 
'.. 

.J-di lisra .fsl .crd E l qinqra t rrrr z5 + c,rl:I'.e + a\.I-a {r ffnf l,'iT arlg.'a er

m C#,* r*'"e r <"t:rr. rn *rio, & elrrF qlFEfr!'fl,rFlql $cRor i FrE fi qFsrq & etna FF-s +.rEri ql

GEs rrsR ,rF r rrif }. riFra + flin ,t/
tn i"s" ot iny toss of g'oods, where the loss occurs in transit from a factory to a warehouse or to another {actory or from one

warehouse lo anolher d-uring the course of processing ol the goods in a warehouse oa in storage whelher in a fuctory or in a

llrfd + ql6{ is.S {E qT et{ +t Frqia fi G xrd fi ia#rq fr cq{a 6'T aTd cr srtr rrg }dIc tsrq qis n gic (1ti4 *
FrFd ,t Jt lrr'a e .rrtrr B{t nq ar al] +- fura i rq e I /

ln case of rebate of duty of excise on goods exponed to any counlry or lerrilory oulside lndia of on excisable malerial used in

the manufaclure of lhe goods which are exponed lo any country or lerritory oulside lndia

aE ran r1a +r alJrara fu\' f&-ar 
'Irad 

* dra{. iqrd qr l{aa 6t erd fua B'{T 4qr tl /

ln case ol toods eiported oulsrde lndra export 1o Nepal or Bhulan, wilhout paymenl of duty

sAOtra r,qE fi r-.cra ?F + f,?r{? + RE Jt rca 6-+a fq ]rffisF r= rrfi saBa [?LTat a {dF;r"q-& ri t 3{t{ trtr

id;,G ,.#i+ li-" A= rfuaoc ra zi rgqe A tr,,. 109 * <ar4 fiqa e rd arfro :nrs' smqfrtl q qr -rd i
qlft-d Bl, rn Ht/

Credit of any duty allowed to be utilized lowalds payment of excise dulv on final products,y"dgl thq 
ProY':l:lt,-"-f ll:-ltl,"'

the Rules m;de ihere under such order is passed by lhe commrssioner (Appeals) on or afler lhe dale appotnleo under sec

109 o{ lhe Finance (No.2) Acl, 1998

i-ri{a rrsaa A el qF-q qc, Fsn FA8 F .i fr adq Scqrd:d ?jF rllffdl lM 2O0l' 4fi[Fg & JIf,Jl-d EtrfrE F

: l.:.i a-ot"., i6 i Er< iF x?rria fr ilfr qriF" I rq{tq; J-fai } Fru 4d JnAr d .}rfq lrrhr Ar a qfroi Trata f'31*
ffii;; e 

"d"-'-: 
#"'-*':,ti6#' is+a'ii ,- t!-ie * 65" alrn-i 'ra # 11a1u-rt + flsq +atrcI 1R'6a'qF

{dri 6r sr$ arfaFt i
The above application shall be made in dupticate in Form No. EA-8 as specified under Rule I of Central Excise (Appeals)

nrLi ZOOf wilhin 3 monfhs trom the date on whlch the order sought lo be appealed against is communicated and- shall..be

"""o.p"n,"a 
by uo copies each ot lhe olo and order-ln-Appeal. li should also be accompanied by a copy of TR'6 Challan

"r,O""ii"q 
puy;""1 of prescribed fee as prescribed under Section 35-EE of CEA, 1944. under [,{aior Head of Account.

catEror lnt{i * srv F-rafrfua Crtrift-a el6 8I lr{Irrfr &;rfr EGq I

;Ei H ."" .- -* .rt ;3€t qi" rt a ."t-Zoot- 6r Trdra E'-qr sn' :rtr qli sf,ta 16n r'6 o* urtr tr wr<, tt A
Fqi 1000 / 6I s4ala R-qI 3I(' I

inu o"ia-i"n ippi.aion .t"rr be accompanied by a fee of Rs.2001 where lhe amounl involved in Rupees one Lac or less

and Rs. 1000/- where the amounl involved is more than Rupees One Lac

sE.F l{ri"r * 5a FJ lnlafl qi sFrdrt I at qde .qn lirdrl e Ar efF ;F trda. ;q4e= 6Jr a q_ar fr"- ar?{ | tq 7z{ h

;; # S; #'# #; 
""e 

; i+"*,,i>,F ,.ffi-.r"{ol- a ''+ l#e qr ffi r{Er at r'+ r'iee a-c' vrr F t '
i, .)a". ,f it. oidei-covers uarious numbers of order in original, fee for each oIo should be paid in the aforesaid manner.

not wilhstanding the fact lhat the one appeal lo the Appellani Tribunal or lhe one applicalion lo the Cenlr.ll Govl. As lhe case

may be, is fille; to avoid scriploria work it excrsing Rs. 1 lakh fee of Rs 100/- fo[ each

qqrssltftta anqrfrq rF6 3rfuG-qF. 1975. t J]gqfi-l * 3l-.nFR;tf, 3d$ lii iq"rfr 3li;rI 6t cfr cI BtrlFd 6.50 Is-i 6r

=rar {r lrEF Efr_a ,n irdr ntl(l /

b;;;r;.;i ,ppii.uuo" 
"i 

o,ci. as the case may be, and the order of the_adjudrcaring aulhority shal bear a court fee slamp

otn.6.!ouspt"t.riuedunderScheduleIinlermsoftheCourlFeeAct1975'asamended

ffar rra idrq rara rra (i n-dr4a.Iffiq arqrfu6{Tl (6ld EfiD ft{F[{s. 
'nt2; 

qffd lti 3ia {iBF;irf, arxdi 4}

Ftssda flA ard fui d:rtt all e-qra 3n+fi-a ftqr dFn tl /

Altenlion is also inviled lo lhe rules covering lhese and other relaled matlers contained in lhe customs Excise and servce

Appellate Tribunal (Procedure) Rules 1982.

3a lr6-A-q e'rfffir ai 3rsrfr 41fu 6[i t TiEfua eir+ frqa ]ft -e-{f,q crdrn+i * 1i\'' }Sar:f ffitq daqtTc

www.cbec gov in +\ fs s6i t /

io, ttte etiUorare, detaited and latesl provisions relalinq lo ,iling of appeal to lhe higher appellate authorily. the appellanl may

refer 1o the Depanmental website www.cbec.gov in

(G)



Appeat No: V2 / 65 / G DM 12016 & VZ I 66 | GDI^I 2016

l

:: ORDER-IN-APPEAL ::

M/s. Aquaget Chemicals Private Limited M/s. (Now known as M/s. Lakme Lever

Ltd.), Survey No. '159, Varsana, Bhimasar-Padana Road, Off N. H. 8-A, Near Aggarwat

Automobiles, P. O. Padana, Gandhidham (Kutch)- 370 240 (hereinofter referred to os

'the appettant') has fited both the appeats against the Orders-ln-Original as

mentioned betow (hereinofter referred to os 'the impugned order'), passed by the

Assistant commissioner, centrat Excise Division - Gandhidham lhereinafter referred

to as "the lower adjudicating authority"):-

2. Since the issue involved in both the appeats is common in nature, the same

is being decided by this common order.

2.1 Briefty stated the facts of Appeat No. v2l65/GDMlz0l6 are that the appettant

had avaited cenvat credit of Rs. 1,72,023/- on the basis of various invoices issued by

M/s. Power E[ectricats who provided services meant for reptacement of electrical

parts and electrical repairing & maintenance work.

2.2 The facts of Appeat No. V2/66/GDM/2016 are that the appettant had avaited

cenvat credit of service Tax of Rs. 2,70,5801- in respect of civil construction and

repairing services viz. execution, Ptane C.C., Back fitting, pCC Ftooring, Brick

Masonry, RCC Stap, Steel cutting, Cement p[aster, sand suppty, pLastic paint, cement

primer and watl finishing etc. provided by M/s. Sorath'ia Pravin Dhanji.

2.3 The said services received by the appettant fett under the category of

"construction or Renovation of commerciat/ lndustriat Buitdings service" as defined

under the section 65(105xzzq) and 'works contract service' as defined under the

Section 65 (105) (zzzza) of Finance Act, 1994 (hereinofter referred to os ,,the Act,,)

which were at[eged to be specificalty excluded as defined under Rute 2(t)(ii) of

Cenvat Credit Rutes, 2004 (hereinafter referred to as ..the 
Rutes',).

2.4 Show Cause Notices No. V/CEX/GlM/DSCN/AeUAGEL/06tZO14-15

21.07.2015 and V/CEX/G|MiDSCN/AQUAGEL/05I2014-,|5 dated 21.07.2015

issued to the appetlant, wherein demanding Cenvat credit of Rs. 1,72,023/- and

dated

were

Rs.

Sr. No. Appeal No. Order-ln-Original No. &
Date

Amount involved
(Rs.)

01 Y2t65tGDM/2016 04/4Ct2016-17
15.09.2016

dated 1,72,,023/-

02 v2t66/GDM{2016 03t4ct2016-17
15.09.2016

dated 2,70,5801-
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Appear No: W/65/GDM/2016 e{2166/9s1/2016

2,70,5801- respectivety, under Section 114(1) of the Central Excise Act, 1944 read

with Rute'14 of the Rutes along with interest under Section 11AA of the Act and

proposing to impose penatty under Section 11AC of the Central Excise Act, 1944, read

with Rute '15 of the Rules.

3. The lower adjudicating authority vide the impugned orders confirmed the

demand of Cenvat credit of Rs.'1,72,0731- and Rs.2,70,5801- respectivety, under

Rute'14 of the Rules read with Section 11A(1) I 'l1A(4) of the Act atong with interest

under Rute 14 of the Rutes read with Section 11AA of the Act and also imposed

penatty of Rs. 1,72,023/- and Rs. 2,70,580/- under Rute 15 of the Rules read with

Section 11AC of the Central Excise Act, 1944, respectivety.

4. Being aggrieved by the impugned orders, the appettant preferred the

present appeats, inter-alia, on the fottowing grounds :-

(i) They avaited services of M/s. Power Etectricats for reptacement of

etectricaI parts against damaged parts & electrical repairing &

maintenance work in factory etc. wherein manufacturing activity is

conducted. The description of the invoice shows "Coble laying on tray,

PVC Coble connection with supply of D.C. Cable glands" etc. The same

is nothing but repair of factory, comprising of varlous machines,

machinery, ptant, equipment, apparatus, apptiances etc. inter

connected to carry out the desired manufacturing activity and the same

wou[d be specificatly covered under the inclusive definition as

"modernizotion, renovation and repairs of foctory" and thus credit of

Service Tax paid on the said service was taken treating the same as

input service under Rule 2(t) of the Rutes.

(ii) They had engaged services of M/s. Sorathia Pravin Dhanji for repairing

services, namety execution, ptane C. C., back fiting PCC ftooring, brick

masonry, RCC stab, stee[ cutting, cement plaster, sand supply, ptastic

paint, cement primer and wall finishing, etc of the factory buitding

which is used for manufacturing activity. The description of the invoice

shows "PCC Flooring Work, etc." The services provided was used for

repairs of factory, the same woutd be specificatty covered under the

inctusive definition as "modernization, renovation and repairs of

factory" and thus credit of Service Tax paid on the said services was

availed by them considering the same as input service under Rute 2(t) of

the Rutes.

4
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Appeat No: V2l65/GDM /2016 t Vzl66lGDM|2016

'l

5 ,,... ;, )*

(iii) They referred to the definition of Rule 2(t) w.e.f.01 .04.201'l which

covers services used directty or indirectty in or in relation to

manufacture of final products. The definition of input service has

exctuded words 'setting up' from the inc[us'ive part and certain

exclusion ctauses have been added, wherein exclusion ctause (A)

exctudes Commercial and lndustrial Construction services from the scope

of lnput Service.

(iv) They submitted that the change made in the definition of input service

w.e.f. 01 .04.2011 would not affect the adm'issibitity of the services

provided by both the service providers, as the said services are covered

underthe.means,partofthedefinitionoflnputService;thatthey

relied upon the decision in the case of M/s. Bettsonica Auto component

reportedas20l4.TloL.43o.cEsTAT-DEL,M/s.NTFlndiaPvtLtd.2013

(30) STR 575 (T) and M/s' Raymond Zambaiti - 201? (278\ ELT 535 (T)'

They further submitted that services used indirectty in retation to

manufacturing activity were input services and credit of Service Tax

paidonsuchserviceswasadmissibteandinthisregardtheyreliedon

the fottowing judgments:-

(a) Coca Cola lndia Pvt. Ltd -

(b) Ultratech Cement ltd. -

(c) Deepak Fertilisers -

(d) Endurance Technologies -

(e) Parrys Agro -

(f) Raymond Zambaiti pvt. Ltd., - Order No'A/lS3/10/SMB/CIV dated 04 03'2010

(g) Raymond Zamboiti pw.Ltd.,- 2009 ( l5) S T R 596 (Commr'Appt )

(h) NTF - 2oL3 (30) srR s75 (T)

(i) Kitech 2015 (38) STR 223 (T)

(j) Mork Exhaust - 2015 (38) STR 223 (T)

(v)TheyretiedonCBECC,ircutarNo.g43to4t2011.CXdated29.04.2011

wherein in has been ctarified that credit of input service used for repair

orrenovationoffactory/officeisattowable,asitisspecificattyincluded

ininctusivepartofthedefinitionoflnputService.Theyatsoreliedon

the judgment in the case of M/s. Ratan Metting - 2005 (181) ELT 364 (SC)

and M/s. Dhiren Chemical lndustries - 2002 (139) ELT 3 (5C)

(vi)Thedemandistime.barredandtheextendedperiodisnotinvokablein

2OO9 (242) E.L.T. 168 (Bom)"

2010 (2q S,f.R. 577 (Bom.)'

2013 (32) STR 532 (Bom.)

201 5-Tlol-1 371.-HC-MUM-ST

20l s (40) srR 241 (T-LB)
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;]

absence of any conscious and detiberate suppression of facts, mis'

statement as they were maintaining statutory/other records, RG-23A

Part-l and ll, ER-1 returns etc' That their records have been audited by

the audit parties of Central Excise as welt as CERA' The detaits/

information were we[[ within the knowtedge of the Department and thus

no suppression of facts retying on various judgments in support of their

claim.

(vii) They atso stated that the issue retated to interpretation of law and thus

nopenattycanbeimposeduponthem;thatprovisionsofRutel5ofthe

Rules read with section 11AC of the central Excise Act, 1944 are not

appticabteintermsofmanyjudgmentcitedwithoutspecifyingastohow

are these aPPticabLe to them.

(viii)Theyatsostatedthattheinterestisnotpayabteasthedemanditselfis

notsustainable;thatpenattyisnotimposabteintheabsenceofmens

rea ond relied upon many case taws without detailing as to how are

these retevant in the facts of their case'

5' Personat hearing in the matter was attended by Shr,i Tushar Bansal,

Commercia[ Manager, Shri Subodh Thakur, Executive Commercial and Shri K'

Srinivasa, Executive Commerc.ial and they submitted that cenvat credit on the

goods had been used in packing tine; that nothing has been used in buitding

constructions or civit constructions, but onty for repairs and maintenance of

equipments and in packing tine; that they woutd submit details where items were

used. They vide their tetter dated 04'11'7017 submitt

to M/s. Power Etectricals to substantiate their ctaims'

ed copy of work order issued

FINDINGS :-

6.lhavecarefuttygonethroughthefactsofthecase'theimpugnedorders'the

appealmemorandumandwrittenaswe[[asora[submissionsmadebytheappettant.

7. I find that the appettant has fited both appeats detaying it by 2 days' For

AppeatNo.Yzt65tGDM:z0l6,theappettanthasfitedmisceltaneousapp[ication

for condonation of detay stating that emptoyee, who received the impugned

order, proceeded on teave without informing the management onty when he

resumedofficeon08.09.2016andhencetherewasdetayof2daysinfiting

appeat'However,theappettanthasnotfitedanyaPpticationforcondonationof

detayforappeatNo.YTt66lGDMl?0l6,howeversincedetayisofmerely2days,l

6
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7 ,l

condone detay in both appeats and proceed to decide the appeats on merits.

8. The issue to be decided is whether the appettant is etigibte for Cenvat Credit of

input services provided by (i) M/s. Power Etectricats for reptacement of etectrical

parts aga.inst damaged parts &. etectrical repairing and maintenance work in

factory etc. and (ii) Mi s. Sorathia Pravin Dhanji for services of execution, plane

c. c., back fiting PCC ftooring, brick masonry, RCC stab, steel cutting, cement

ptaster, sand suppty, ptastic paint, cement primer and watt finishing, etc. in

respect of the factory building or not.

g. Regarding cenvat credit on the services provided by M/s. Power Etectricals the

appettant has submitted a copy of work order No. AQUA-|||/ELECTlW.O.l11'17/11

dated 05.07.201 1 attotting work to M/s. Power Electricals, Ankteshwar' The scanned

copy of the Work Order is as under :-

V'ORX ORDER

oRr:R PEitoo: 1sl JULY TO30th sEpTEritSER-2o11.

.T

OTY uout

1

\EritcF '
PO,,llEt ElECtBtcals
F.l Arunonry ComDt.r plot No.7!z,A

iDll..n{.n393002 Ot!t..Bharoch_
FHgttE NO: l0) 0:646-223gZ: tu-gtzstrertj

Aqurg6,Ch.mlcalr A/tlld" .

Su.vey Mo; 16?,160,tii.
Orl H.H.8a,ll.ar Agr'wol Auighobilr5,
Prdan..Bhlrn!,rr Roa4 Vlllysrasrnr.
G Dndhl dha,m, Kulch.3l 0'20 l.

6FoER No:AoUAttrE!Ectwiorl 1 -i 2n I
OROERDATE!OroTrli

1 vEn..rrl.rJ! lo ,ortow . o!. St!.drrd \,vhi(i D h.vr n.nlon tn Ann.!u&A.
l^ c !re ot i:aou5 vicrE6c, or "X€t rundlrdt'.. your rontB.l wU rm,n.l.d.

a 4CPL willh.e.. filnr ro conlrot yoi .Jr rrprdirarn.htrlckn wlli coordlnlr. .nd 6?on.v.rydrr ro
e'e.xi.al En!r^n.h..E.,

3 4,1.. ftr€.6onlb. yye kill ovlevr.rd d..iv.d [.'l ARC.

5 P.yn.iij alr.r t5.,r/. ol wb4 cd.nDl.riotr 'i:
6.Ssrvlae: Rornd the clockahd llso du,lnE lh6 holiday,

7 Prnalty: Forviolation or.ny otour Rs.1500 wlllba chargeo exvB.

0 Oth6rsarrty health ind €nvironmsnl rg5ponslblllU9s ol conr,actors as oor attachort Annorur€:A.
I Penalty wjll b€ lmpo6€d dus lo poot qusllty,poor GHX .nd ropltallon ol lob.

4

,s.1iilfi ltot24041?000? I16:S200s
G:S.T.TtN No,2401b400381 

-!(uTcrl . -

ror1,diatryt

t*A

6:
cheflrlE4rrh) Lrd.

/{'y

;...,"u,. ;,:,..;';,).,,.;,,...,r,?.,.,.,.,..

r-n.srr'+d.nrnb.tu,rr..p!.d!rrro.trt.raH.tllh.lnl.lnllor.t...,!lr!.6rnlrn9*rdu.l.ht.opurun(

i\r:
5h

6r,!r r,lt.r..trrtlrihrll br mirrmkrb rt lhr !u,no.nr norrl' ll].1.r. ro[lnml.!red

.n.j',nr!r. !o rl rb. Ertv.nr tulr!.y..mr,

ll iii:'.,,j.. .:: ..ir,'

. A!lhorbod !l0natory
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9.1 The description of services provided in the said work order says that the

services provided were in retation to site maintenance and project activities. Further

on going through the attached Annexure, it is seen that the appettant had received

services of etectricat/ instruments instattation and removat etc. l, therefore, find that

the aforesaid services received by the appettant from M/s' Power Etectricats is

attowabte in view of definition of lnput Service as defined under Rule 2(t) of the

cenvat credit Rutes, 2004 during the retevant period (i.e. w.e.f.01 .04.20t1), which is

produced betow for ready reference:'

" (l) "input service" means any servtce,-

(i) used by a provider of output service for
providing an output service; or

used by the monufacturer, whether

directly or indirectlY, in or ln

relation to the manulacture of final
products ond clearonce of final
products upto the Ploce of removol,

and includes services used in relation to modernization renovation or

repoirs of a foctorv Dremises of provider of outqut servtce or an office

reloting to such factory or Pre mises, odvertisement or sales promotion,

market research, storage uPto thep loce of removol, Procurement of

inputs, accounting, auditing' finonc ing, recruitment and quality control,

coaching and training, comPuter netwo rking, credit roting, share regtstry'

security, business exh

inputs or capital goods

removal,

but excludes services,

ibition, legal services, inward transqortotion of

ond outword transqor tation upto the Ploce of

8

(ii)

6) specified in sub'clauses (p), (zn), (220, Gzm), .(zzq.l, 
(zzzh) ond (zzzzo).

"" [1--iiaiie 1t'Os) of trrtion os of the Finonce Act 
.(hereinafter 

referred

; specified se'rvices) in so for os they ore used for -

(a) constructions of a building or a civil structure or a part thereof' or

(c) taying of foundation or making of structures for support of capital

i*i'rrlrpi ior the provision of oie or more of the specified services;"

[EmPhasis suPPtied]

g.2Theappettanthascorrectlycontendedthattheservicesprovidedby

M/s. Power Etectricats were for replacement of damaged electrical parts and

etectricat repairing and maintenance work in factory buitding which are squarety

covered under inctusive part of definition of lnput service under Rute 2(t) of the

Cenvat Credit Rutes.
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9.3 CBEC Circutar No. 943t04t201 1-cX dated 79.04.2011 atso attows cenvat

credit in such cases as betow:'

g.4 ln tight of Rute 2(t) of Cenvat Credit Rutes' Work order submitted by the

appettant,CBECCircutardated2g.04.20llandvariouscase[aws,lfindthatcenvat

creditontheservicesprovidedbyM/s.PowerEtectricalsisattowabletothe

appettant. l, therefore, attow Appeat No' VZl65lGDMl2O16 and set aside the

impugned order.

10. Regarding credit of Rs' 2,70,580/' on services provided by M/s' Sorathia

PravinDhanji,lfindthattheloweradjudicatingauthorityhasconfirmeddemand,

interalia,observingthat,"ThesoidservicesweremeantforCivilConstructionond

repairingservicesviz.Execution,PlonC'C',BackFiling'PCCFlooring'BrickMasonry'

RCC Slab, steel cutting, Cement Ploster, Sand Supply, Plastic Paint, Cement Primer

and Wall finishing etc.; that these services were folling under the category of

,,construction or Renovation of commerciol t lndustriol Buildings service" os defined

underSection65(105)Gzq)andlorWorksContractserviceasdefinedunderthe

section65(105)(zzzzo)oftheAct,whichwerespecificallyexcludedin(A)Categoryof

exclusion as defined under rule 2(00i) of Cenvat Credit Rules' 2004"'

l0.lontheotherhand,theappettanthascontendedthatthesaidservices

providedbytheirserviceprovider,M/s.SorathiaPravinDhanji,CivitContractorfalt

underinctusivedefinitionof.lnputService,asdefinedunderRu[ez(tXii)oftheRules

astheservicesreceivedwereusedbythemdirecttyorindirectty,inorinrelationto

manufacture of their final products upto the ptace of removat' However' no work

orderhasbeenprovidedbytheappettantinrespectoftheservicesprovidedbyM/s.

SorathiaPravinDhanji.ThescannedcopiesofittustrativeR.A.BittsNo.84dated

9

ClarificationlssueSr. No.
Credit of input seruices used for

repair or renovation of factory

or ofTice is allowed. Services

used in relation Io renovation or

repairs ofo factory, Premises of

provider ofoutput service or on

ollic€ relating to such faclory or

premises, are sPecificallY

provided for in the inclusive Port

ofthe definition of input services

ls the credit of input

services used for rePair or

renovation of factory or

office available?

4
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't0

27.01.201? and No. 89 dated 01 .03.2012 submitted by the appettant in their Appeat

Memorandum are reproduced under :'

(i) R.A. Bitt No. 84 dated 77.01.2017l.-

t l.$,'{1 i,+o-*4,$ ;: .= ---,

.1..*-1:iri;.'l:=$=":'jt: .,,:_

ptsmen{lltng Brol'tsn trhll tn NsD, ToBr,tork
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Drgmtr,l\l;nS oU qns..qk+s yq.rtous Arca\
ln NsD. nttly. prchin6 goqp A:a!L,

j._.$ Cor,crc.[{. tn d tgmcr,lo0- Arqu dcol pqclrr
9.op A*q,

Ro.1>ulrrn6 ( plorlrr |o $q\\ tn clsDpln'rl

?.tlo'

3[.

JoBoo
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ToBot

+

1,t\Jl

tor

!hrpprn6 \ ctme* P\uio,Io l.crd. t\nd
tn 9"\\o.q\ton A.c,o-.

Toe

-crntrc-k {o tirc frlB \}oorA sD otSrrl

boc\<E1,1q- \sg.1t
ps0

n

c

llo I
't

. \'l'
-t r/
'l'1.

rt"

llril' 513
tll

91
s1l \

I)\

.11

J,lorn oI alrm wtU
o
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(b ) lS|llx{

umt{fi-
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(ii) R.A. BittNo. 89 dated 01.03.2012 :-

&sss
Itrl

I, llrr

o. 99793 2!6a6 ,16

f.l

A

k :I.) ,.1 - p t<

/lotne o) 
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n0
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.'a

o

! it
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10.2 The description of work undertaken by M/s. Sorathia Pravin Dhanji,

estabtish that the services provided are predominantty work of Civil construction, like

cement plastering, dismantling of otd broken wa[[s etc. which are covered under the

exctusion ctause provided in the Rute 2(t) of the Rutes. l, therefore, uphotd the

impugned order No. 031AC17016-17 denying Cenvat credit of Rs. 2,70,580/-.

10.3 I find that there was no ambiguity regarding inetigibitity of Cenvat credit of

Rs. 2,70,580/- on the services provided by M/s. Sorathia Pravin Dhanji as it is clearty

a work of Civit construction. l, therefore, do not find any infirmity in the impugned

order imposing penatty under Section 11AC of the Act read with Rute'15 of Cenvat

Credit Rutes. I find that ingredients of invocation of the extended period are available

in this case. The appeltant attempted to mistead the appettate authority even at

appeal stage, l, therefore, uphotd the impugned order demanding Cenvat credit of

Rs. 2,70,580/- and imposing mandatory equal penatty under Section 11AC of the Act

read with Rute 15 of Cenvat Credit Rules and reject the Appeat No. V2/66/GDM/2016.

\_t

11

11.

$ffi E+nr rd dI 7rg 3{qd m ftqcr{I 3qnf,d iltfi t fu-qr anr t t

The appeats fited by the appeltant stand disposed of in above terms.

.il.q-fd (3rfi6F)

By R.P.A.D.

To,

M/s. Aquagel Chemicats Private Limited

M/s. (Now known as M/s. Lakme Lever

Ltd. ),
Survey No. 159,

Varsana, Bhimasar-Padana Road,

Off N. H. 8-A, Near: Aggarwal

Automobites, P. 0. Padana,

Gandhidham (Kutch) - 370240.

f (rffir}il *ft-s-tr cr5nc frfrts, (d
* 6. # A-+t Rfr-E * arq t arfrr

ililr erD s{ ;iilt 89q, {rgFrII, e{ffrrs{-

TErur {t5, 3fi'tr ttEq ?itfrrri'z-3r,

3{e[trnT 3itd*{lFffi fi qrq, q}€c:

qBTUn, 4itfr?trfi, EF-e6-3teo Q80.

Coov for kind information and necessary action to:
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