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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

lTc{ 3rqf,d/ s.qFa 3rr,q-rd/ lcE{di {dFr6 sE-c:d, idlq 
'ic'r{ 

rjai/ d-4r6{, o-r+ls I ara+r / qii?rrfl <dRT 3ctfrfr-d dIft

{ srarr fi qB-d: /

Arising oul of above mentioned OIO issued by AddilionauJoinrDeputy/Assistanl Commissioner, Central Ercise / SeNice Tax,

Rajkol / Jamnagar / Gandhidham :

3T+ffidt & cffi or arq (rd, Ildl /Name & Address of the Appellant & Respondent :-

M/s. Sanghl lndustries Limited (Cement Divislon),Grinding Unit, Sanghipuram, PO

Motiber Taluka Abdasa, Kutch,

ffl lfiAr(Jqro t EqQ-d st6 eqFa ffifua ait+ t 3'r{€ qft=firff / clo-fr{sr * FnlT g{E aI{{ 5{ srdr tU
Any person aggrieved by this Order-in'Appeal may frle an appeal lo lhe appropriate aulhority in lhe following way

ftffr rrffi .4.*q rf,r( rrFs (.{ trdr+T 3{q'fiq arqlft'-fiur * cfr 3{trr, idlq 5nra 116 3{fufr{n' .1944 6l L'RI 358 +
rftrfa'r,s E-a yfuftcei rggq fi qnr 86 fr ffi4-d ffifua Trrd tr f,r FrS t t/ -

App€at lo Customs. Excise & Service Tax Appellale Tribunal under Seclion 358 ol CEA, 1944 / Under Seclion 86 ot the

Finance Aci, 1994 an appeal lies to:-

fli-d6{ur rFrrfi t sFrFrd €fi FrFn frn Td6, ,ffia f,;crdid tf6 lri +{16.{ 3{ff&q Fflqlfi-d{sr AI FarlT {16, tE .df6 i
z. rm. +) Tra, ri ft=fr, rr fi irfr qlR(' u'

The special bench of Customs, Excise & Service Tax Appellale Tribunal of West Block No. 2, R.K. Puram, New Delhi in all

mallers relaling lo classilicalron and valualion.

jsir+a qftEfa t(a) i {dr(' zrc 3rffii +, raro rtq sS lr4-i frEr rFa,, ffiq teE qia qd *-dr6-{ 3]"{ffiq;qrqtn-6{sr
(it+€ Sl cF{E qiffq tfu+r. fiffq ar . {4rfi e-s-i Jrsra rrfrersr4- 3(..t{. +i fr 3ffi qGq u
io the West regional bench of Customs, Exciie & Service Tax Appellate Tribunal (CESTAT) at, 2nd Floor. Bhaumali Bhawan,

Asarwa Ahmedabad-380016 in case of appeals olher thao as menlioned in para" 'l(a) above

JTaer fl frai6i
Date of Order:

1000/- whe.e the amount of service lax & inleresl de
arnounl of service tax & inlerest demanded &

Rs.10,0001 where the amount of seNice lax &

srft 6{A ffr artor
Date of issue:

(A)

(0

(iD

{iij)

(B)

3rffiq;q]qrfofirsr+ErerJq-deEd6{t&i!idrqrqrz116(rrfofr{fl'r{ff,2001.i,fr{ff6+,3i-rtaAdfai16('
4t cq1 EA-3 6t ER cftqi Ji eJ f+tr iEfi qrl6q I Fad't +'e t ra r'+ cfa * srq, 6r rflr( ?tFF *r afu ,qri *r air
3it{ drncr rrcr qridr, rgq 5 rs qr r$t 6{, 5 ifis rqq cI 50 drs rc\. dfi 3nrsr 50 rs rq(' tl3rfu6 t A Frrlr: 1,000/-

rat. 5.9967- sf, ]{tr{r 1o.oo0r wi ar fftirft-a iFr ?16 *r cia sfrrd 6tt adft-f, ?IdE 6r Errdrd, Tiqfuf, Jrffirs
;qrqrfu6{'r fr rnsr } wrq+ rfr€R } ar{ t E t,t {fii}-d6 fr+}+, ({m nrfi toif+a }fi rrcc *am B.'qr rrar qGq r

dEfod frE 6r ryrdra, *fi A rq rnEr ,i far sG! r6i nifud yff4rq arqfi\-6'{ur 8r nr€tl Rrd i r sma :rd;sr (d ]i-]0 +
frq 3rrt6i qr +-m{ 5001 5c(r 6r funft-d T6 Er 6rflr Ftr,r r/

The appeal lo rhe App€llate Tribunal shall be filed in quadruplicale in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at leasl should be accompanied by a tee of Rs.

1.000/" Rs.50001, Rs.10,0001 where amount of duly demand/inleresl/penally/refund is upto 5 Lac.,5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar ot branch of any nominated public

secto. bank of the place where the bench of any nominated public seclor bank of lhe place vyhere the bench of the lribunal
is situaled. Application made for grant of stay shall be accompanied by a fee of Rs. 5001.

yq*q;qrqrfufi{or + EEur lrfd, fu.a sfufr{q, 1s94 4r !.mr 86(1) & Jiaid t-ar6{ ffi, 1994, i A?rff 9{1) + rad
ffelftd cq{ S.T.-5 ,t qR cG?ii t *I dr {rlirff !'d r€+ $':r i}s srein * F< 3rfifr €r ulff d, rsAr cA srq ,t dTra s.t
(rf,Ji fr \.6 cfr qFrFrd n qf6q 3ik fri* * 6fr * *-q r'+ cB + srq, s6r d-4rfi fi air ,;qra 6r airr 3it{ irrrFn ,rqr
qt'| , {c\. 5 drs qr f,E$ :Fiq, 5 irq rqq cr 50 drs rcq 6 3nrcr 50 afl{ Tqq t lfu+tdF?rn: 1.000/- Tct. s.ooo/-
iqi 3ffdr lo,ooo/- liqi fi Adrft-a rfir rfd6 6r cff +idri 6lr E{rft-a rfi* +r rrrrard', €-{fuf, lrfftq rqrfu€tur 6r rror }
FaI[6 {h-€eR 6 arE g r6{ir ,iI gr{fuiri llrr 6 &6 6sRr iRr rsriFd ++ fme rqm riFar ar qr6(' I rflrrd lIEa 6r {rrdri,
t6 €r rE r{II * 6fir qrBq di iiifua lrfi-&q ;qrqtfu+rur ft Trsr RIa t r epn grin (€ 3ni9 i fr'\. srira-qr * srtr
5oo/- {c\r fi Ftlfra rj.6' i'rr fiarrT,n t/

The appeal under sub section (1) of Section 66 of the Finance Act, 1994, to lhe Appellate Tribunal Shall be filed in
quadruplicale in Form S.T.5 as presc bed under Rule 9(1) of the Service Tax Rules, 1994, and Shall. be accompanied by a

copy of lhe order appealed againsl (one of which shall be cenified copy) and should be accompanied by a fees ol Rs.
penally levied of Rs. 5 Lakhs or less, Rs.5000/- where lhe

more lhan five lakhs but not exceeding Rs. Fifly Lakhs
penally levied is more lhan fifty Lakhs tupees, ifl the
bench of nomioaled Public Sector Bank o, the place

::3lqra (3r0-tr) rr ardrera,aq lti trfl m 3ik +fi 5FlE[ QrFF'::

O/O Tt{E COMMISSIONER (APPEALS), GST & CENTRAL EXCISE'

a-l*&+ ra, * ('fr a grfir / 2"d Floor, csr Bhavan,

t{ +iS itar t5, / Race course Ring Road,

Tele Fax No. O28l - 2477952/2441142 Email: cexappealsrajkot@gmail com

rtrt! q{d

kot - 360 001/ Rai

ffi[

lorm ol crossed bank draft in favour of the

where lhe bench of Trabunal is situated. / Ap
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&

fr slay shall be accompanied by a fee of Rs.500/-
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(i)

(iD

(c)

fa.d rfuA-{s, 1994 fr rrRT 86 *r Jq-rrl{r3ri (2) (ii (2A) e naid -S *r rd'3rfrd, d-dr{{ lMr, 1994. + fli{,r 9(2) rrd
9{2A) + a-6d fftr1ft-d esr S.T.-7 I fi dr Ft?t ('d rr+ flrr }rryd, ffiq ];qte 9j6 lprdr $r.q-f,d {$ft, idrq rflr{ g6
enro qrfta 3{rtsr fr cFiqi #{-n 6,l (rdli $ (.r qfi sFrFrd fra qlfilf 3f{ yrq-d rflll FF!-+" yr{qr :nrsr 3!'--rya. +;el-
lard r-ai *4l-6{, +t rffiq .zrqrtu+ror +. $r&rd 6+ *ri +r B-drr t} drn i{rhi fi cft en nFr f d rfr fi* FfI" I i
The appeal under sub section (2) and (2A) of lhe section 86 lhe Finance Acl 1994, shall be filed in For ST.7 as prescribed

under Rule g (2) & 9(2A) ol the Service Tax Rules, 1994 and shall be accompanied by a copy oI order of Commissioner
Cenlral Excise or Commissioner, Central Excise (Appeals) (one o, which shall be a cedified copy) and copy of lhe order
passed by lhe Coftmissioner aulhorizing lhe Assistanl Commissioner or Depuly Commissioner ol Central Excise/ SeNice Tax
to file the appeal before the Appellale Tribunal.

(i)

drcr T6, Ai;frq rflE ala. qd d-sr€{ 3rtrrq crfu-fwr {d-€>4 * qF $frdt + xrFn * n+q r.qE el6 3rGiftqq 1944 €r
irRr 35((F + liE4-d, al +r Fa--frq 3rfuE-{F. 1994 A rrRr s3 * rd?ta fcr6{ +i rff dr"I Ar,rt.t, ri 3{ra:sr * efr J$rdrq
cltufilr it 3i+d F.i srqticre erF+^ffl qit ai?r + 10 efa-ard (109"), 3-d eiTr lti Etrdr fd-drfal t, ar gxt-dr, r* *-aa gdrar
m? t, sr {,rdra Ffiqr aw e!rH-G. aq uRr * lia/rd Fqr 16 :ri {r& giB-d tq tfir rs rtg lw * }fo+ a dr

A;aq i?cle ti;6 ad *<mr * :ra+a 'aizr frq ,R' er6" t ffta ?[A-fr t
(D uRr 11 A; ;idrla r6F
(ii) +;ric rrn fr ff rrg-rrd-d {ftf
(iii) Wc ffi + A-qF 6 t Jidrtd iq rnn
- srri q6 f4' a{ qRr * sr"trE F-ffq {*, 2) yftfr{q 20j4 t 3niH t Td ffi 3{ffiq crffi + sxH lfflflrhr
prrra rS vd }Sf, +t dr7l dfi Ffnt/

For an appeal to be filed before the CESTAT, unde. Section 35F ot the Central Excise Act. 1944 which is also made
applicable lo SeNice Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie be{ore the Tribunal
on paymenl of 10o/o ot the duty demanded where duty or duty and penally are in dispute, or penalty, where penalty alone is in

dispute, provjded the amount of pre-deposit payable would be subiecl to a ceilinq of Rs. 10 Crores,

Under Central Excise and Service Tax, "Duty Demanded" shall include :

{i) amount delermined under Seclion 11 Dl

(ii) amount of erroneous Cenvat Credjl taken;

{iiD amount payable under Rule 6 of lhe Cenvat Credit Rules
- provided funher thal the provisions ol lhis Seclion shall nol apply to lhe stay application and appeals pending before

any appellale aulhorily prior lo lhe commencemenl of lhe Finance (N0.2) Act, 2014.

srld EI5r{ 5) g tfrur Jri6i :

Rovlsion appllcatlon to Govommont of lndle:

fs .}Irlr *t f{ttrur qrfrfir frJidfrEa erFfl} ,i. ii&r 3ir-q rfffi rfufi{s. t994 ff'rrr4 35Et t crrfl tr(tr+ S rdrd lrd{
sfua sr,? dTsR. q-iftilr Jiride 5+d. fu;a rraz', {r+re Ei'ra. al:n }ift-d. 

"$da Ac l'Ta ri"-{ .cEt. rStES-lroOOl +}
AiqI 

"nral 
arft('t / "

A revision application lies lo lhe lJnder Secretary, to the Government ot lndia, Revision Applicalion Unil, Ministry of Finance,
Departmenl of Revenue, 4th Floor, Jeevan Deep Building, Parliamenl Slreel, New Delhi-110001, under Section 35EE ol the
CEA 1944 in respecl of the following case, governed by firsl proviso to sub-section (l) of Section,3sB ibid:

{t mE t ffi {6gri i Fre-i i, aa rrsra F4* xrd at Bdt Frfsre d riEI{ 116 + crrrFf, t et{ri ,r FFS ra 6'{Eri ql

f'-ffi.S*rRr{-zll.tEStEI{,[FqTrrr{+qt{rd.qfurta.3RrFtqrdsRoitErd+qiFdrqtdrI .Frsqrror}sr
lfi'S ,iER ?'F t IIrf, * Tfrsra + Frird +r/
ln case of any loss of goods. where lhe loss occurs in transil from a faclory lo a warehouse or to anolher factory or frorn one
warehouse to anolher during the course of processing of lhe goods in a warehouse or in slorage whelher in a faclory or in a

,rr.{ t EF{ f+.dl. rrrf qI, tr *l fuF {{ G erq -t frfra1q ,i qcra rti qrf, cr t{r ?6 #fiq r.sra T6 t gc (fri.) t
Frr-i n d'$r[d & nra{ E{ {E< qr si{ +t frqta *l ?rff tt /
ln case of rebate of duly of excise on goods exporled lo any counlry or territory oulside lndia of on excisable malerial used in

the manufaclure ol lhe goods which are exported to any country or territory oulside lndia.

qfr ricE tr6 6r Trrdra F6q ii-fl r,Ra + dra, Acrd qT rI a +t {rfr fua l6qr rrqr tt /
ln case of goods exporled outside lndra export to Nepal or Bholan, wilhoul payment of duty.

Efrft'E-J rFE + 3;qI{a ?l;E + t rdra l fi\' + E{A A*d ts Jrfufi-{{ lri gFt ER-a qErnat *;raa ffI;q & ?r$ t rl{ itd
rfrrr d xru-*a ($+O *-eflT tra yfrfrcs (a 2). 1998 8r ur{r 109 * adEr frEd *,r zrg arfrs Jnrdr Fqrqfai} E{ qr drd s
qrlta Fft' rli' *r/
Credil of any duty allowed to be ulilized lowards payment of excise duty on final products uhder lhe provisions of lhis Act or
the Rules made lhere under such order is passed by lhe Commissioner (Appeals) on or afler, lhe date appointed under Sec.
109 o{ lhe Finance {No2) Act, 1998

3.r{tff 3nidii A ai cF-qi cc-{ ai@r EA-8 i. S fi ;Btq drri ?!6 (xfffl ffi, 2001, } frqn I } liad-d faBft.. t,
i{3{rft* {ncur*3ar6*3iad-f,€rdrJIqrFdqrrq{lairsr}da-*srtr{dina:srE3rfff,3flArrArdcftqidErd*tir*
qGqr sFr O A*q ricrq ?ji4 }fufi{F, 1944 4l L'r4 35-rL * ai ftffad :lia *i 3rqr{rt } snz *'ah q{ IR-6 & qF
TiEra *r qri qGqt /
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule,9 of Cenllal Excise (Appeals)

Rules, 2001 within 3 months from lhe date on which lhe order soughl lo be appealed againsl is communicaled and shall be

accompanied by two copies each of the OIO and Orderln-Appeal. li should also be accompanied by a copy ol TR-6 Challan
evidencing paymenl of prescribed fee as prescribed under Seclion 35-EE of CEA, 1944, under l\,{ajor Head of Accounl.

qfrfftTsr xri.d + sFr ffiEd Eqifra ?li6 *I ]ldr{rfr 6t ar* sG(' r

*tf *ata rrr (.6 drs sri qr rst rq i ar Fqt 200/- fi s'rrdra f+qr yn' :it< qfi +iara rq, \.6 aro tqt *;qrar d *
sqi 1000 -/ 6r srrard B_qr BrE I

The revision application shall be accompanied by a fee of Rs.200l where the amounl involved in Rupees One Lac or less

and Rs. 1000/- where the amounl involved is more ihan Rupees One Lac.

qq i€ }llfn t69{d 3rarn Eir Effra?r t d r(t-fi f 3.? } frq eI6 6r tlrdra.:qri< aat F#.q .nrir ErFd, iF flrq l-
B]-a F( rfr A ft-€| qdi +rf t {[i + frT qtnRrfr 3riidz rqrfufi{ur -6I o-* yfta ql +ffq gr+n +t r'+ 3{riad i{-qr iral F r /
l. cise, if lhe order covers various numbers of order- in Original, fee for each O.l.O. should be paid in the aforesaid manner,

not wiihstanding the lact thal the one appeal to the Appellant Tribunal or the one applicalion lo the Central Govl. As lhe case

may be, is filled to avoid scriptoria work it excising Rs. 1 lakh fee ol Rs. l00l {or each.

qlnqrnfua;qrqrirq fl6 xfuEi{q, 1975, & 3|,rs$-l + 3rEffr {f, srAar (ii Frrrf, mhr fi vFi c{ fflrlftd 6.50 {qi sr
aFnil{r if6 Ftf6-d #'rI 6]ar qG( | /
One copt ol applicalion or O.l.O. as lhe case may be, and the order ol lhe adjudicating authorily shall bear a courl f€e slamp

of Rs. 6.50 as prescribed under Schedule{ in lerms of the Court Fee Act,1975, as afiended.

(ii)

(iii)

(iv)

(v)

(F) Crfl sr6. ii*q tdre sr6 qd i-E]6-{
s#a ani ar* lM d rit{ rfi qri

(6rd idfu) hTrr{S, 1982 ri dff-d lri 3ra {iaFt]a Frn-d +t

retated matters contained in lhe Customs. Excise and Service

Jik rdrfrifq clsqrd * fr-q, jrdFrrlt ErFlrq +{qr{.

(vi)

(D)

(E)

Attention is also invited to the rules cov
Appellate Tribunal (Procedure) Rules, 1

Fq gffiq e,fu6rfr a lrfif, afud
www-cbec.gov.in +l ts r+.i t | /
For lhe elaborale, detailed and lalesl

reler to the Deparlmental websile www

Ss(c)

s rip of appeal 10 lhe higher appellate aulhority, lhe appellanl may



Appeal No. (i)V2l323/RAJ/2010

(ii)v2l1 03/RAJ/201 1

ri i, r.t,, i J

ORDEFI IN APPEAL

M/s. Sanghi lndustries Limited (Cement Division), Grinding Unit,

Sanghipuram, P.O. Motiber Tailuka-Abdasa, District-Kutch (hereinafter referred to

as "the Appellant") against Orders-ln-Original as per Table mentioned below

(hereinafter referred to as "the impugned orders"), both issued by the Additional

Commissioner, Central Excise, Rajkot (hereinafter referred to as "the

adjudicating authority"):

2. Brief facts of the case are that the appellant is engaged in

manufacture of Cement and lrolding Central Excise Registration No.

AAEC5510QXM004. During the scrutiny of the returns filed by the appellant for

the period from Jan, 2008 to Nov,2008 it was observed that the Appellant had

availed Cenvat credit in respect of service tax paid for Port & Wharfage Service,

Stevedoring Services, Supervision, Technical Testing & Analysis Services used

beyond the place of removal and credit was not admissible to the. Appellant as

'input service' credit under the Cenvat Credit Rule, 2004 (hercinafter referred to as

'CCR, 2004'). Therefore, Appellant was issued Show Cause Notices demanding

the wrongly availed Cenvat Credit under Rule 14 of the CCR, 2004 read with

Section 1 1A of the Central Excise Act, 1944 (hereinafter referred lo as "the Act''),

interest under Section 11AB of the Act and penalty under Rule 15 of the

CCR,2OO4 read with Section '1 1AC of the Act. Adiudicating authority adjudicated

the show cause notices vide impugned orders and confirmed the demand under

rule 14 of the CCR,2004 read with Section 1'lA of the Act and also interest and

penalty under Section 11AB and Rule 15 of CCR,2004 read with Section 11AC of

the Act.

3. Being aggrieved with the impugned order, the appellant preferred the

present appeal mainly on the following grounds.

3

Slr-\.t

(i) Appellant exports cernent

basis; that they appellant PaY exc

tire domestic sales are on FOR

,price and also bear the freight

an

.e
U

io1

6l

Sr

No

Appeal No OIO No Period Amount

lnvolved

1 v2t323tRAJt2010 0B/ ADC/ 2010 dated

29.03.2010

Jan,2008 to

Mar, 2008

20,81,9121-

2 v2t103tRAJl2011 01/ ADC/ 20'1 1 dated

06.01.2011

Apr, 2008 to

Nov, 2008

6,60,580/-

Page No. 3 of 1 1



4 Appeal No. (DV2/323/RAJ/201 0

(ii)v2l103/RAJ/201 1

3

upto the destination from where the goods are clelivered to the customer;

that they are availing various input services such as stevedoring, supervision,

technical testing & analysis services in respect of cement exported from port; that t

the service tax so paid has been arvailed as cenvat credit on input service and

utilized for discharging the excise liability on final products. The appellant availed

port services such as stevedoring, supervisions, technical testing & analysis and

used for the export of their goods and this fact is not denied or disputed by the

department.

(ii) Definition of inputs services has to be dealt with phrases contained therein

i.e. "means-clause", "in or in relation to", 'used by manufacturer" and ,,inclusive 
-

clause". They relied on the Hon'ble High Court and Hon'ble Supreme Court,s

judgments reported as 1996 (86) ELT 613 in the case of M/s. Union Carbide lndia

Ltd, 1991 (55) HLT 444(SC0 in the Case of M/s Rajasthan State Chemicals

workers and 2003 (1580 ELT 3 (SC) in the case of lr//s. Ahmedabad Electricity Co

Ltd

(iii) First part of the definition is very wide and provides that nay services used

by the manufacturer whether directly or indirectly in relation to manufacture of the

final products is an input services; that that all taxable services which are so

integrally connected with the process of manufacture and clearance of the final

product without which such manufacturer clearance of the final product would be

impossible or commercially inexpedient, will qualify as "input service". Second part

could be dissected as (i) services used in relation to setting up, modernization,

renovation or repair of a factory, premises of providers of output service or an

office relation to such factory or prernises (ii) advertisement or sales promotion (iii)

market research (iv) storage upto the place of removal (v) procurement of input (vi)

activities relating to business, such as accounting, auditing, financing, recruitment

and quality control, coaching and training, computer networking, credit rating,

share registry, and security (vii) inwards transportation of inputs or capital goods

and outward transportation up to the place of removal. Appellant place reliance on

Hon'ble Supreme Courl decision rerported as 197'1 (3) SSC 550 in the Case of

It//s. Taj Mahal Hotel to say that inclusive clause always expand the scope of

means clause.

(iv) Any services received which are comrnercially required for the benefit or

carrying on the business of the manufacture is covered by the expression

,,activities 
relating to business". Such services are qualified under the definition of

on the basis either because they are covered under "means

4t

(N* \!

,-'

ffi

'input services' 
.

.lq
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5 Appeal No. (i)V2l323i RAJ/2010

(i0v2/103/RAJ/201 1

Ul,,lt,- t

clause" of the definition or qualified under the inclusive clause of the

definition of input services. Services in disputes are clearly connected with export

and hence are covered under the expression 'activities relating to business and

hence they have rightly availed the credit. Cenvat Credit is available to them even

if input services are not received in the factory and in terms of Rule 3(,l) of the

Cenvat Credit Rules, 2004, that definition of input services is qua the manufacture

and not qua the factory.

(v) Port is the place of removal under Section 4(3) (c) of the Act in respect of

the goods exported, since the property in goods is transferred to the foreign truyer

only at the port and not at the factory gate; that they are exporting final products

and Section 4 (3) (c) is applicable in respect of goods cleared for home

consumption and not in respect of export. Section 4 (3) (c) (iii) covers a depot,

premises of consignment agent or another place or premises from where

excisable goods are to be sold after their clearance from the factory. The said

section recognizes that there could be a place of removal from where the goods

are sold after clearance from factory gate and in case of exports the said place of

removal would be "port of exporl". They relied Hon'ble CESTAT,s decision in the

case of M/s. Kuntal Granites Ltd reported as 2007 (215) ELT 515, Ml/s. Rolex

Rings Pl Td reported as 2008 (230) ELI- 569 (Tri-Ahmd) and in the case of M/s.

Colour Synth lnd P Ltd reported as 2009 (14) S"fR 309 (Tri- Ahd).

(vi) The matter pertains to interpretation of Cenvat Credit Rules, ZOO4 and

therefore no penalty can be imposed as has been held by the Hon,ble CESTAT in

various case laws. The relied upon case laws reported as 2005(184)ELT 61 (Tri-

Chennai) in the case of M/s. Lakshrni Machine Works ,2004 (174) ELf 448 -Trv

Mum) in the case of M/s. Century Rayons and 2005(.184) ELf 217 (Tri-Del) in the

case of M/s. Sarup Tanneries Ltd. They also quoted Order NO.A/ 300/ WZB/ AHD/

0B dated18.02.0B.

4. Personal hearing in the rnatter was attended by Mrs. priyanka

Kalwani, Principal Associate, who re-iterated the ground of appeal and submitted

that CBEC vide Circular Daled 28.02.2015 has clarified that for export, port is

place of removal; that in many cases CESTAT has allowed credit of Service tax

paid on Port Services which include stevedoring charges, supervisions charges

and also Technical Testing and Analysis.

((i. ....\ r,ttl
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5. I have carefully gone through the facts of the case, impugned order

and written as well as oral submissions made by the appellant. The issue to be

decided in the present appeal is as to whether appellant is eligible to avail Cenvat

Credit of service tax paid on various services availed by them beyond factory gate

or not-

6. I find that the eligibility of Cenvat credit in dispute are in respect

of services of Port & Wharfage Service, Stevedoring Services, Supervision,

Technical Testing & Analysis Services and lower adjudicating authority has

denied the credit on the ground that the services are used beyond the place of

removal in violation of Cenvat Credit Rules, 2004. Appellant's contention is

that since these services are used fbr export of goods, place of removal is Port

and hence these services are duly covered under the definition of "input

services". Therefore, the bone of contention is what is the "place of removal" in

the case where goods has been exported. Appellant has submitted that goods

are sold on FOR basis. I find from the sample copy of Shipping Bills that

column of "nature of contract" shows as "FOB". Copy of the Shipping Bill is

reproduced below as samples:-

q

lfl $,;-)

o

{\^

LLCFF TRADING C()

SAOU

----&
83000 r..r79 DTO 29.01.06

alooor,ts.1 DTD l0 ol 07

SION NO A IO5O (ORDINARY

9

3 D
o ooo
o l 9

N
0 D

SANGHI ANCHORAGE. II'JOIA3
B.

ORDINARY TORTLAND Cl''MEN'I- CON lr(tIrITIINi; T(f B

r2l/1996 rr,..cKED IN 50]<C PP BAGS
PF lrA':S 

^S 
PER SION NO. A-TO5O

ttiiliJi ;;ill;); s)zioiioic oro zs oz zooa

c.R.llo. Az 660665 DTD 26.O2_Oa

NDUSTRIES T,INII I Eg

lL:;-i"il;;:;; . io,ie'e' a' """"s"
OIST KU]'C}I / INDIA

',-:,i-.
.'rsrxl
ors'PC

..-i,.,

rEc No oso 10(J.?e:
;::.""' -.
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h
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6.1. I find that in case of exports, goods are sold to foreign buyer and

property in goods passes from the appellant at the port when goods are

handed over to shipping line or to a carrier who is accepted and authorized by

tlre foreign buyer to receive the goods for further transmission to the

destination. Thus, title of goods gets transferred from the exporter/Appellant at

the Port only. I find that CBEC has time and again clarified the issue and in the

latest Circular No. 999/6/201S-CX, dated 28-2-2015 (F.No. 267113/201s-CX

B) it is clarified that the place of removal needs to be ascertained in terms of

crse 1944 read with provisions of the Sale ofprovisions of Central Ex

Goods Act, 1930. lt is al t the place where sale takes place or
t?

.C
a ffi

&rr.

'ft
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when the property in goods passes from the seller to the buyer is the relevant

consideration to determine the place of removal. Text of the Circular is

reprocluced below for ease of reference:-

" Attention is invited to Circular No. 9BB/12/2014-CX, dated 20-10-
2014 issued from F. No. 267/49/2013-CX.B [2014 (309) E.L.T. (T3)]

on the above subject wherein it was clarified that the place of
removal needs lo be ascertained in terms of provisions of Central
Excise Act, 1944 read with provisions of the Sale of Goods Act,

1930 and that payment of tritnspotT, payment of insurance etc are

not the relevant considerations to asceftain the place of removal.

The place where sale takes place or ttrrhen the propefty in goods
passes from the seller to the buyer is the relevant consideration to
determine the place of removiel.

2. ln this regard, a demand has been raised by the trade that it
may be clarified that in the case of exports , for purposes of CENVAT

credit of input serylces, the place of removal is the port or the airpoft
front where the goods are fin.tlly expofted.

3. The matter has been examined. /f ls seen that section 23 of the

Sa/e of Goods Act, 1930 prctvides that where, in pursuance of the

contract, the seller delivers l/re goods to the buyer or to a carrier or
other bailee (whether named by the buyer or not) for the purpose of
transmission to the buyer, anrl does not reserve the right of disposal
he is deemed to have unconditionally appropriated the goods to the

contract, and therefore, in view of the provisions of the Sectlon 23

(1) of the Sale of Goods Act, 1930, the propefty in the goods wottld

thereupon pass fo the buyer. Similarly, secfion 39 of the Sale of
Goods Act, 1930 provides that where, in pursuance of a contract of
sale, the se//er ls authorized or required to send the goods to the

buyer, delivery of the good:; to a carrier, whether named by the

buyer or not for the purpose of transmission to the buyer, or delivery

of the goods to a wharfinger for safe custody, is prima facie deemed

to be a delivery of the goods to the buyer.

4. ln most of fhe cases, therefore, it would appear that handing

over of the goods io the carrier/transpoier for further delivery of the

goods fo the buyer, with the ,seller not reserving the right of dlsposa/

of the goods, would lead to passing on of the propefty in goods from

the seller to the buyer and it is the factory gate or the warehouse or

the depot of the manufacturttr which would be the place of removal

since it is here that the goods are handed over to the transpofier for

the purpose of transmissiotl to the buyer. lt ls rn this backdrop that

the eligibllity to Cenvat Credit ort related itlput services has fo

determined.

5. Clearance of goods for exPorls

6 tn the case of clearance of qoods for export bv manuf acfurer

the manuf acturer exPofter and

'u.'$, '.I'"[)

exporler, sltipping
goods are handed
l.ssued. if rs lhe res

bill is filed by

over to the shipp
ponsibilitv of the

ino tine. After Let Exporl Order is

ship tnq line to sltip the qoods to

the foreion buver with the expo fter havino no contro I over the ctoods

ln such a situation , transfer of propeftv can be said to have taken

place at the otl where the shippinq bill is filed bv the manufactttrer

lace of remo is PortllCD/CFS

aq

exporlerando

f)

e

val would be th
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Need/ess to sav. eliqibilitv' to CENVAT Crcdit sltall be

determined accordinqlv

(Emphasis supplied )

6.2 I find that issue has been very categorically addressed by Para 4 & 6 of the

above CBEC circular that place of removal would be the port from where goods

are exported as transfer of property can be said to have taken place at the port

where shipping bill is filed and goods are lranded over to the transporter for the

purpose of transmission to the buyer. I find that in the case on hand, input services

are used before the property of goocls transferred from the appellant as discussed

hereinabove and as clarified by the CBEC. I am, therefore, of considered view that

the appellant is eligible for credit of service tax paid on services in dispute. I find

that the admissibility of input services used in relation to export of goods also

draws ample force in view of various decisions of the Hon'ble CESTAT.

7. I find that Hon'ble CESTAT in the case of lt/lis. Rolex Rings P LTd, reported

as 2008(230) ELT 569 (Tri-Ahmd) held as under:-

"4. After considering lhe submiss ions made by both the

sldes and the reasonings adopted by Commissioner

(Appeals), I find that the CHA and Surveyors' services are

utilized at the time of the export of the goods. The

respondents continue to remain the owner of the goods in

question till the same are expofted. As suc/r, it can be

reasonable concluded that the place of removal in case of

expofted goods ls the poft area. The above interpretatiort is

also supporled by Para 8.2 of the Board's circular No.

91/8/2007-5.T. dt. 23-B-2007 laying down that where sale

takes place at the destinatiort point and the ownership of the

goods remain with the seller till the delivery of the goods, the

place of removal would get extended to the destination point

and the credit of the seruice tax paid on the transporlation up

to such place of sale would be admissible. lnasmuch as in

the present case a/so, the ownership of the goods remain

with the setter till the poft area, it can be safely held that all

the services availed by the expofter till the poft area are

required to be considered as input service inasmuch as the

same are ctearty related to the business acflvilles. Activities

relating fo buslness are covered by the definitiott of input

service and admittedly CHA and Surveyors' servlces are

retating to the exporl bustness. As such, I agree with the

reasonings adopted by Commissioner (Appeals) that the

credit of duty paid on suc/t servlces is admissible to the

9

Uu.lL-"'

7

o

c{\ .."\r.,i)

Jrif .',-
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respondents."
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" The Hon'ble CESTAT in the case of [//s. Leela Scottish Lace pvt Ltd

reported as 2010 (19) STR 69 (Tri-Bang) has held as under.-

"3, I have carefully considered the facts of the case and
the rival submissions. As per the clarification issued by the
CBEC vide Circutar No. 91/8/2007, dated 23-8_2007, ,ptace

of removal" appearing in the Cenvat Credit Rules covers the
place at which the ownership of finished goocis are
transferred. ln the instant case, the export goods are sold on
FOB basis. The said service is availed prior to export of the
goods. ln view of the clarification of the Board, the appellants
are entitled to credit of service tax paid under CHA services
in respect of the excisable goods at the port area. I find that
this was the ratio of the decision of the Tribunal in the case
of CCE Rajkot v. Ro/ex Rlngs pvt. Ltd. reported in 2008
(230) E L.T 569 (Tribunat-Ahmd.). I atso find that in Finat
Order No. 1003/2009 dated 1-5-2009, a Division Bench of
this Tribunal held that tax paicl on services relating to
business activities of a manufacturer was entifled to benefit
of ,cenvat credit. The saicl order dealt with the services
availed by the assessee in respect of the goods cleared on
payment of duty and stored in its godown. ln passing the
said order, the Tribunal had followed the ratio of a deCision
of the Larger Bench of the Tribunal in CCE Mumbaiv. GfC
lndustries Lld. reported in 2008 (12) S T R 468 (Tribunal _

LB). Following these decisions of the Tribunal, I hold that the
appellants are entitled to refund of service tax paid on CHA
services used as inpLrt in the export of final products. The
appeal is allowed."

7.2 ln another case of [r//s. lVlatrix Clothing pvt Ltd reported as 2016 (44)

STR 618 (Tri- Chan), Hon'bte CESTAT has held as under:-

"12. I find that it is ttlleged against the appeilant that they
are not entitled to Cenvat credit to the inpLtt seruice credit
namely CHA and Courier Service as they are availed beyond
the place of removal of the gooc)s. I find that this Tribunal
time and again held that any service availed by expofter up
to the place of poft of export, the exporter is entiiled to avail
Cenvat credit in the light of the decision of premier

Conveyors P. Ltd. (supra). ln that circumstances, I hold that
the appellant is entitled to avail Cenvat credit on input
service credit namely CHA and Courier Seryrces which have
been availed by the appellant in the course of their business
to expott of goods, further, lfind that in the case of ABB Ltd.
(supra), it was held by the Hon'ble High Courl of Kantataka
that for the peiod prior to 1-4-2008, fhe assessee entitled to
avail Cenvat credit on the seruice tax paid on the services
beyond the ptace of the removalof goods. " i;(\,..\,.,']')

uv.

B. ln light of the above case laws and clarifications issued by CBEC, it is

evident that "place of removal'would be the port from where goods have been

exported and hence cenvat credit of service tax paid on services utilized for export

of such goods is admissible to the manufacturer exporter. l, therefore, hold that the

appellant is eligible to avail CENVAT cred(OJ-service tax paid against the said
qEi
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services. Once CENVAT credit is held admissible, payment of interest and

imposition of penalty cannot survive. Accordingly, I set aside the impugned orders

and allow the appeals.

ffi d-dRr d-s 61 4$ 3{qd qrr flaqdRr 5q{t+ir afth t fu -qr arcT t r

The appeals filed by the appellant stands disposed off in above terms.
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Copv to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone

Ahmedabad.
2) The Commissioner, GST & Cenkal Excise, Gandhidham (Kutch)

Commisionerate, Gandhidham.
3) The Additional Commissioner, GST & Central Excise, Gandhidham(Kutch)

Commissionerate, Gandhidham.
4) The Assistant Commissioner, GSf & Central Excise Division, Gandhidham.
5) Guard File.
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/b ) Vr/3>?lPrs lznto

Bv RPAD

To

tVl/s. Sanghi lndustries Ltd,
Cement Divisions,
(Grinding Unit),

Sanghipuram,
P.O. Motiber

Tal: Abdasa Dist:- Kutchh
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