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. ORDER IN APPEAL -

M/s. Sanghi Industries Limited (Cement Division), Grinding Unit,
Sanghipuram, P.O. Matiber Taluka-Abdasa, District-Kutch (hereinafter referred to
as “the Appellant”) against Orders-In-Criginal as per Table mentioned below
(hereinafter referred to as “the impugned orders™), both issued by the Additional
Commissioner, Central Excise, Rajkot (hereinafter referred o as “the
adjudicating authority™):

'Sr | Appeal No. 010 No Penod Amount
No. Eln'nl'ﬂl'l.l'flﬂ
1 iwmzsmummu 08/ ADC/ 2010 dated | Jan, 2008 to | 20,861,912/
| 29.03.2010 Mar, 2008
2 | V2/103/RAJ2011 | 01/ ADC/ 2011 dated | Apr, 2008 to | 6,60,580/-
! 06.01.2011 | Nov, 2008
2 Brief facts of the case are thal the appellant is engaged In

manufacture of Cement and holding Cenfral Excise Registration No.
AAEC5510QXM004, During the scrutiny of the returns filed by the appellant for
the period from Jan, 2008 to Nov 2008 it was observed thal the Appeliant had
availed Cenval credit in respect of service tax pad for Port & Wharfage Service,
Stevedoring Services, Supervision, Technical Tesling & Analysis Services used
beyond the place of removal and credit was not admissible to the Appellant as
‘input service' credil under the Cenvat Credit Rule, 2004 {nemmaﬂsf-rererred fo as
‘CCR, 2004"), Therefore, Appellant was issued Show Cause Notices demanding
the wrongly availed Cenvat Credit under Rule 14 of the CCR, 2004 read with
Seclion 11A of the Central Excise Act, 1944 (hareinafter referred o as "the Act’),
interest under Section 11AB of the Act and penalty under Rule 15 of the
CCR.2004 read with Section 11AC of the Act. Adjudicating authority adjudicated
the show cause notices vide impugned orders and confirmed the demand under
rule 14 of the CCR,2004 read with Section 114 of the Act and also interest and
penalty under Section 11AB and Rule 15 of CCR,2004 read with Section 11AC of
the Act

3 Being aggrieved with the impugned order, the appellant preferred the
present appeal mainly on the following grounds:

Appellant exports cement an:#‘glﬁ'_ﬁg;l.re domeshc sales are on FOR
fie price and also bear the freight

Faga No. 3al 11
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upto the dastination from where the goods are delivered to the customer,
that they are availing various input services such as stevedoring, supervision,
technical testing & analysis services in respect of cement exported from port; that t
the service fax so paid has been availed as cenval credit on input service and
utilized for discharging the excise liability on final products. The appellant availed
port services such as stevedoring, supervisions, technical testing & analysis and

used for the export of their goods and this fact is not denied or disputed by the
departmenl.

(i} Definition of inputs services has to be deall with phrases contained therein
1.e. “means-clause”, “in or in relation to”, ‘used by manufacturer” and “inclusive -
clause”. They relied on the Hon'ble High Count and Hon'ble Supreme Court's
judgments reported as 1996 (B6) ELT 613 in the case of M/s. Union Carbide India
Ltd, 1901 (55) HLT 444(SC0 in the Case of M/s. Rajasthan State Chemicals

workers and 2003 (1580 ELT 3 (SC) in the case of M/s. Ahmedabad Electricity Co
Ltd.

(i} First part of the definition is very wide and provides that nay services used
by the manufacturer whether directly or indirectly in relation to manufacture of the
final products is an nput services; that that all taxable services which are so
integrally connected with the process of manufacture and clearance of the final
preduct withoul which such manufacturer clearance of the final product would be
impossible or commercially inexpedent, will qualify as “input service”, Second parl
could be dissected as (i) services used in relation to setling up, modernization,
renovation or repair of a factory, premises of providers of output service or an
office relation to such factory or premises (ii) advertisement or sales promotion (iii)
market research (iv) storage upto the place of remaoval (v) procurement of input (vi)
achivities relating to business, such as accounting, audiling, financing, recruitment
and quality control, coaching and training, computer networking, credit rating,
share registry, and security (vii) inwards transportation of mputs or capital goods
and outward transportation up to the place of removal. Appellant place reliance on
Hon'ble Supreme Court decision reported as 1871 (3) 55C 550 in the Case of
M/s. Taj Mahal Hotel to say that inclusive clause always expand the scope of

means clause g ]
,':'!“-.I i I-\.!L-

{iv)  Any services received which are commearcially required for the benefit or

carrying on the business of the manufacture is covered by the expression

“activities relating 1o business™ Such services are qualified under the definition of

‘input services' on the basis either because they are covered under "“means
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clause” of the definition or gqualfied under the nclusve clause of the
definition of input services Services in disputes are clearly connected with export
and hence are covered under the expression ‘activities relating tur business and
hence they have rightly availed the credit. Cenvat Credit is available to them even
if input services are not received in the factory and in terms of Rule 3(1) of the
Cenval Credit Rules, 2004, that definition of input services is qua the manufaclure

and not qua the factory.

(v}  Port is the place of removal under Section 4(3) (c) of the Act in respect of
the goods exported, since the property in goods is transferred to the foreign buyer
only at the port and not at the factory gate, that they are exporting final products
and Section 4 (3) (c) is applicable in respect of goods cleared for home
consumption and not in respect of export.  Section 4 (3) (c) (i) covers a depot,
premises of consignment agent or another place or premises from where
excisable goods are to be sold after their clearance from the factory, The said
seclion recognizes that there could be a place of removal from wh.ere the goods
are sold after clearance from factory gate and in case of exports the said place of
removal would be "port of export”. They relied Hon'ble CESTAT's decision in the
case of M/s. Kuntal Granites Lid reported as 2007 (215) ELT 515, M/s. Rolex
Rings Pl Td reported as 2008 (230) ELT 569 (Tr-Ahmd) and in the case of Mis.
Colour Synth Ind P Lid reported as 2009 (14) STR 309 (Tn- Ahd),

(vi) The matler pertains o interpretation of Cenvat Credit Rules. 2004 and
therefore no penalty can be imposed as has been held by the Hon'ble CESTAT in
vanous case laws. The relied upon case laws reporled as 2005(184)ELT 81 (Tni-
Chennai} in the case of M/s. Lakshmi Machine Works 2004 (174) ELT 448 *Tn-
Mum) in the case of M/s. Century Rayons and 2005(184) ELT 217 (Tn-Del} in the
case of Mfs. Sarup Tanneries Lid. They also quoled Order NO.A/ 300/ WZB/ AHD/
08 dated18.02.08. |

4. Personal hearing in the matler was attended by Mrs. Privanka
Kalwani, Principal Associate. who re-iterated the ground of appeal and submitted
that CBEC wvide Circular Dated 28.02.2015 has clarified that for export, port is
place of removal. that in many cases CESTAT has allowed credit of Service tax
pad on Port Services which include stevedoring charges, supervisions charges
and also Technical Testing and Analysis.

L
Ty
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FINDINGS

5 | have carefully gone through the facts of the case, impugned order

and written as well as oral submissions made by the appellant. The issue to be
decided in the present appeal is as to whether appellant is eligible to avail Cenvat
Credit of service tax paid on various services availed by them beyond factory gate
or not,

3] | find that the eligibility of Cenvat credit in dispute are in respect
of services of Port & Wharfage Service, Stevedoring Services, Supervision,
Technical Testing & Analysis Services and lower adjudicating authority has
denied the credit on the ground that the services are used beyond the place of
removal in violation of Cenvat Cradit Rules, 2004, Appellant's contention is
that since these services are used for export of goods, place of removal i1s Port
and hence these services are duly covered under the definition of “input
services'. Therefore, the bone of contention is what is the “place of removal” in
the case where goods has been exported. Appellant has submitted thal goods
are sold on FOR basis. | find from the sample copy of Shipping Bills that
column of "nature of contract” shows as “FOB". Copy of the Shipping Bill is

reproduced below as samples -
—_— T e S
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6.1 | find that in case of exports, goods are sold (o foreign buyer and

property in goods passes from the appellant at the port when goods are
handed over to shipping line or to a carrier who is accepled and authorized by
the foreign buyer to recewe the goods for further transmasﬂdn to the
destination. Thus, title of goods gets transferred from the exporter/Appellant at
the Port only. | find that CBEC has time and again clarified the issue and in the
latest Circular No. 898/6/2015-CX, dated 28-2-2015 (F No. 267/13/2015-Cx.
8) it is clarified that the place of removal needs lo be ascertained in terms of

provisions of Central Excise 1944 read with provisions of the Sale of

{ the place where sale lakes place or
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when the property in goods passes from the seller to the buyer is the relevant
consideration to determine the place of removal. Text of the Circular is
reproduced below for ease of reference:-

* Attention is invited to Circilar No. 988/12/2014-CX, dated 20-10-
2014 issued from F. No. 267/49/2013-CX.8 [2014 (308) EL.T. (T3)]
on the above subject wherein it was clarified thal the place of
removal needs to be ascertainad in terms of provisions of Ceniral
Excise Acl, 1944 read with prowvisions of the Sale of Goods Act,
1930 and thal payment of transport, payment of insurance efc are
nat the relevant considerations fo ascertain the place of removal
The place where sale takes place or when the property in goods
passes from the seller to the buyer is the relevant consideration fo
determine the place of removal

2. In this regard, a demand has been raised by the trade that it
may be clarfied that in the case of exports, for purposes of CENVAT
credit of inpul services, the place of remaoval s the port or the airport
from where the goods are finally exported.

3 The matter has been examined. It is seen that sechion 23 of the
Sale of Goods Acl, 1930 provides that where, in pursuance of the
contract, the seller delivers the goods fo the buyer or fo a carrier or
other bailee (whether named by the buyer or not) for the purpose of
fransmission to the buyer, and does not reserve the nght of disposal,
he 15 deemad o have uncondiionally appropriated the goods to the
contract, and therefore, in view of the prowsions of the Seclion 23
(1) of the Sale of Goods Act, 1930, the property in the goods would
thereupon pass to the buyer. Similarly, section 39 of the Sale of
Goods Act, 1930 provides that where, in pursuance of a confract of
sale, the seller is authonzed or required to send the goods fo the
buyer, delivery of the goods fo a carrier, whether named by the
buyer or not for the purpose of transmission o the buyer, or delivery
of the goods to a wharfinger for safe custody, is pnma facie deemed
to be a delivery of the goods o the buyer

4. In most of the cases, therefore, it would appear that handing
over of the goods to the camierfransporter for further delivery of the
goods fo the buyer, with the sefler not reserving the right of disposal
of the goods, would lead fo passmg on of the property in geods from
the seller to the buyer and it 1s the factory gate or the warehouse or
the depot of the manufacturer which wouwld be the place of removal

) R
since it is here that the goods are handed over o the transporter for i ‘ 2

the purpose of fransmission fo the buyer. Il is in this backdrop that
the eligibility to Cenval Cradit on related mpul services has fo
determined.

5. Clearance of goods for exports. ..

6. In the case of clearance of goods for export by manufaclurer
exporter, shipping bill is filed by the manufacturer exporter and
goods are handed over to the shipping line. Affer Let Export Order is
issued. il is the responsibility of the shipping line to ship the goods o
the foreign buyer with the exporter having no control over the goods.
In such a situation, transfer of propery can be said to haurf,r- t?kan

lace al the where the shipping bill is filed by the manulacturer
exporter_and _place of removal would be s Pont\CD/CFS
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Needless fo say, eligibility fo CENVAT Credif shall  be
determined accordingly.

(Emphasis supplied )

6.2 | find that issue has been very categorically addressed by Para 4 & G of the
above CBEC circular that place of removal would be the port from where goods
are exported as transfer of properly can be said o have taken place at the port
where shipping bill is filed and goods are handed over to the transporter for the
purpose of transmission to the buyer. | find that in the case on hand, input services
are used before the property of goods transferred from the appellant as discussed
hereinabove and as clarified by the CBEC. | am, therefore, of considerad view thal
the appellant is eligible for credil of service lax paid on services in dispute. | find
that the admissibility of input services used in relation to export of goods also

draws ample force in view of vanious decisions of the Hon'ble CESTAT.

7. | find thal Hon'ble CESTAT in the case of M/s. Rolex Rings P LTd, reported
as 2008(230) ELT 569 (Tri-Ahmd) held as under -

“4, After considering the submissions made by both the
sides and fthe reasonings adopled by Commissioner
(Appeals), | find that the CHA and Surveyors’ services are
uliized at the time of the export of the goods. The
respondents continue to remain the owner of the goods n
question hill the same are exported. As such, it can be
reasonable concluded that the place of removal in case of
exported goods is the port area. The above nterprelation is
also supported by Para 8.2 of the Board's circular No.
91/8/2007-5.T. cl. 23-8-2007 laying down that where sale
takes place al the destination paint and the ownership of the
goods remain with the seller till the defivery of the goods, the
place of removal would get extended fo the destination point
and the credil of the service lax paid on the lransportation up
to such place of sale would be admissille. Inasmuch as in

the present case also, the ownership of the goods remain ﬁ::m Lhi

with the seller till the port area, it can be safely held that all
the services availed by the exporter il the port area are
required to be considered as inpuf service inasmuch as he
same are clearly related to the business activlies. Aclivities
relating fo business ere covered by the definition of input
service and admiftedly CHA and Surveyors' services arme
relaling lo the export business. As such, | agree with the
reasonings adopted by Commissioner (Appeals) that the
credit of duty pald on such services is admissible lo the

respondents.” éﬁﬁ;; -
—l-_'q" C
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reported as 2010 (19) STR 62 (Tri-Bang) has held as under -

1.2

"3 | have carefully considered the facts of the case and
the rival submissions. As per the clarification issued by the
CBEC vide Circular No. 91/8/2007, dated 23-8-2007, “place
of removal” appeanng in the Cenvat Credit Rules cavers the
place at which the ownership of finished goods are
transferred. In the instant case, the export goods are sold on
FOB basis. The said service is availed prior to export of the
goods. In view of the clarification of the Board, the appellants
are entitled to credit of service tax paid under CHA services
in respect of the excisable goods at the port area. | find that
this was the ratio of the decision of the Tribunal in the case
of CCE, Rajkot v. Rolex Rings Pvt Ltd reported in 2008
(230) EL.T. 569 (Tribunal-Ahmd.). | also find that in Final
Order No. 1003/2009 dated 1-5-2009, a Division Bench of
this Trbunal held that tax paid on services relating to
business activities of a manufacturer was entitled to benefil
of cenvat credit The said order dealt with the services
avalled by the assessee in respect of the goods cleared on
payment of duty and stored in its godown, In passing the
said order, the Tribunal had followed the ratio of a decision
of the Larger Bench of the Trbunal in CCE, Mumbai v. GTC
Industries Lid reported in 2008 (12) STR. 468 {Trbunal -
LB). Following these decisions of the Tribunal, | hold that the
appellants are entitled to refund of service tax paid on CHA
services used as input in the export of final products. The
appeal is allowed ”

STR 618 (Tri- Chan), Hon'ble CESTAT has held as under -

8.

“12. | find that it is alleged against the appellant that they
are nol entitled to Cernval credit to the inpul service cradit
namely CHA and Couner Service as they are availed beyond
the place of removal of the goods. | find that this Tribunal
time and again held that any service availed by exporter up
to the place of port of export, the exporter is entitled to avail
Cenval credit in the light of the decision of Premier
Conveyors P. Lid. (supra). In that circumstances, | hold thal
the appeflant is entitled to avail Cenval credit an input
service credit namely CHA and Courier Services which have
been availed by the appeliant i the course of ther business
to export of goods, further, | find that in the case of ABB Lid
(supra), it was held by the Hon'ble High Court of Karnataka
that for the period prior to 1-4-2008, the assessee entitied fo
avail Cenvat credit on fthe service tax paid on the services
beyond the place of the removal of goods.”

, 2
L - 717 7 The Hon'ble CESTAT in the case of Mfs, Leela Scottish Lace Pvt Ltd

In another case of M/s. Matrix Clathing Pvt Ltd reported as 2016 (44)

In light of the above case laws and clarffications issued by CBEC, it is

evident that “place of removal’ would be the port from where goods have been

exporied and hence cenvat credit of service tax paid on services ulilized for export

of such goods is admissible to the manufacturer exporter. |, therefore, hold that the

appellant is eligible to avall CENVAT credit of service lax pad aganst the said
AT s
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services. OUnce CENVAT credit is held admissible, payment of interest and

imposition of penalty cannot survive. Accordingly, | set aside the impugned orders
and allow the appeals.

Hfretenalt Zam gt Y a5 e a TR suRere s 8 R s g
LB The appeals filed by the appeliant slands disposed off in above terms.
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To . e
M/s. Sanghi Industries Ltd, frad wnd BRI [AThES B
Cement Divisions, e el
{Grinding Unif), s
| Sanghipuram, (w33 II'I:ﬂE /
| P.O. Motiber HHTH
i Tal: Abdasa Dist:- Kutchh e |
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Copy to:
1) The Chiet Commissioner, GST & Central Excise, Ahmedabad Zone
Ahmedabad

2) The Commissioner, GST & Central Excise, Gandhidham (Kutch)
Commisionerate, Gandhidham.

4) The Additional Commissioner, GST & Central Excise, Gandhidham(Kutch)
Commissionerate, Gandhidham.

4) The Assistant Commissioner, GST & Central Excise Division, Gandhidham.

5) Guard File.
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