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Appeal No: VLl 6 I EA? / GDMI 701 6

:: ORDER-IN-APPEAL::

The present appeat fited by Assistant Commissioner of Service Tax

Division, Gandhidham on behatf of the Commissioner of Centrat Excise &.

Service Tax, Kutch (hereinafter referred to as "the appettant") against the

Order-ln-Originat No. 16/JCl2016 dated 19.09.2016 (hereinafter referred to as

the "impugned order") passed by the Joint Commissioner, Centrat Excise,

Gandhidham (hereinafter referred to as the "lower adjudicating authority").

7. Brief facts of the case are that M/s. Vinod Roadlines, "Pournami",

Ptot No. 316, NU-4, Bhattnagar Society, Gandhidham hotding Service Tax

registration No. ABQPN4148PST001 (hereinafter referred to as "the

respondent") are engaged in providing services falting under the taxable

category of "Manpower Recruitment or Suppty Agency Service" falting under

Section 65(105) (k), "Management Maintenance & Repair Services" falting

under Section 65 (105) (zzg) and "Cargo Handting Services" fatting under

Section 65(105)(zr) of the Finance Act, 1994 (hereinafter referred to as

"the Act") to M/s. lndian Farmers Fertilizer Co-0perative Ltd., Kandta

(hereinafter referred to as "lFFCO" for sake of brevity).

7.1 lt was found that the respondent was providing various services to

IFFCO, charging and cottecting Service Tax but no Service Tax was paid by

them during the period from 2009-'t0 to 2013-14 which ted to initiation of

inquiry against the respondent. Shri Vinod Gopinath Nair, Proprietor of the

respondent in his statement dated 78.04.2014 confessed of providing

various services to IFFCO, cottecting Service Tax from them but not

depositing the same to the account of Government exchequer.

2.2 Show Cause Notice No. V.ST/AR-6DM/ADC(PV)/138/2014-15 dated

07.10.2014 was issued to the respondent demanding. Service Tax of Rs.

36,76,7421- inctuding Education Cess and Secondary & Higher Education Cess

under proviso to Section 73(1) read with Section 68 atongwith interest under

Section 75 of the Act and proposing to impose penatties under Section 77 and

78 of the Act. The tower adjudicating authority decided the Show Cause Notice

vide impugned order wherein he abated the proceedings initiated vide Show

Cause Notice dated 07.10.2014 and dropped alt charges by retying Hon'ble

Supreme Court judgement that there is no machinery provision in the law to

continue proceedings against deceased person or proprietor.

Lr.- j i, , iJ
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3. Being aggrieved with the impugned order, department preferred the

present appeal, inter-atia, on the fo[towing grounds:

(i) The adjudicating authority has decided the matter relying on the

judgment of Hon'bte Supreme Court in the case of Sabina

Abraham reported as 201 5 (322) ELT 372. ln this judgment, the

Hon'bte Supreme Court decided issue after making specific

observation that "it cannot be said that individuat proprietor who

died through natural causes, maneuvered his death to evade

Excise duty". Thus, the Hon'bte Supreme Court has laid specific

emphasis on the fact that the death was through naturat causes.

Whereas, in the present case the proprietor concerned had

committed suicide as mentioned in the impugned order. As the

proprietor had not died through natural causes, the above

judgment of the Hon'ble Supreme Court is not appticable and

thus, the impugned order passed by the lower adjudicating

authority is tegattY incorrect.

(ii) The judgment of the Hon'bte Tribunal retied upon by the lower

adjudicating authority is atso based on the above judgment of

Hon'bte Supreme Court and hence, same is not appticable in the

facts and circumstances of the present case.

4. Kavitha Nair, wife of vinod Nair vide tetter dated 03.01 .2017 informed

that her husband was looking after the affairs of the respondent and was atso

managing the househotd needs. Since, she was housewife, she had no idea

about the ups and down of the business of her husband and requested to drop

the case sympatheticatty. Mrs' Kavitha Nair vide letter dated 17.'10'2017

submitted the death certificate of the respondent and narrated her situation of

managing the day to day tife, education of her two daughters, hardship,

earnings etc. after death of her husband.

4.1 Smt. Kavitha V. Nair appeared for personal hearing and stated that her

husband died on 19.10.2014; that she submitted death certificate issued by

Department of Heatth & Famity welfare, Government of Gujarat; she ctaimed

that once her husband died the case needs to be abated as has been hetd by

the Hon'bte Supreme Court and CESTAT as the respondent was a proprietorship

concern.
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5. I have carefutty gone through the facts of the case, the impugned order,

the appeal memorandum and submissions made by the respondent. The issue

to be decided in the present case is as to whether the proceedings can

continue against a proprietorship firm when the proprietor is dead due to

suicide or the proceedings need to be abated.

6. I find that the lower adjudicating authority in the impugned order has

hetd Shri Vinod Nair, Proprietor of M/s. Vinod Roadtines, Gandhidham,

committed suicide on 19.10.20'14 and his wife Mrs. Kavitha Nair submitted copy

of death certificate issued by the proper authority. on this basis, the lower

adjudicating authority abated the proceedings initiated vide Show Cause Notice

dated 07.10.2014 and dropped att charges by retying on the Hon'bte Supreme

court judgement as there is no machinery provision in the law to continue

proceedings against deceased proprietor.

7. I find that the one and onty argument of the appettant department is

that since the respondent has committed suicide and not died through natural

causes, the judgment of the Hon',bte supreme court is not appticable in this

case. The crux of the appeat fited by the appetLant is on the findings recorded

by the Hon,bte supreme court: "it cannot be said that individuat proprietor

who died through natural causes, maneuvered his death to evade excise duty."

SectionT3(1)oftheF,inanceAct,lgg4andSectionllA(1)oftheCentralExcise

AcL, 1944, are identicatty worded insofar as "the person tiabte to pay tax/duty"

is concerned. lt is wett estabtished fact that centraL Excise Act and the Finance

Act make reference of "person Liabte to pay tax/duty" which makes it ctear

that demand can be raised against such person only and not in respect of any

other person. I find that neither in the Finance Act, 1994 nor in the service Tax

Rutes, 1994, there are any provisions for continuation of proceedings against a

proprietorshipconcernwhentheproprietor,whodiedofnaturalcausesor

unnatural causes. Therefore, the attempt of the department to create

distinction between natural death of proprietor and death due to suicide is

unwarranted. I am of the view that the [ower adjudicating authority has rightty

FINDINGS:

relied upon the decision in the case of Shabina Abraham Vs'

Central Excise and Customs reported as 201 5 (322) ELT 372 (S'C')

Collector of
$

25. A reading of the ratio of the mojority decision contained in hlurorilal's case

(supra) would leid to the conclusion that the necessory mochinery provisions were

itiioiy ,ontoin"d in the Bomboy Soles Tox Act, 1953 which were good enough to bring

into tie tax net persons who v/ished to evade taxes by the expedient of dissolving o
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portnership firm. The fact situotion in the present cose is entirely different, ln the
present cose on individuol proprietor hos died through naturol causes and it is nobody's

case thot he has moneuvered his own death in order to evade excise duty. lnterestingly,

in the written submissions fited by revenue, revenue has orgued os follows :'

"tt is pertinent to mention that in the present case, Shri George Yarghese

(predecessor in interest of the oppellonts herein) wos doing business in the

nome of manufacturing unit nomely lils. Keralo Tyre & Rubber Company

ond ofter the death of Shri George Varghese, his legal representatives

(oppellants herein) might hove been in possession of the plont, mochinery,

stock, etc., ond continuing the some business, but might be in some other

name in order to avoid the excise duty chargeable to the previous

manufacturing unit."

26, tt is clear on a reoding of the aforesaid poragroph that what revenue is osking us

to do is to stretch the machinery provisions of the Central Excises ond Solt Act' 1944 on

the bosis of surmises ond conjectures. This we ore ofroid is not possible. Before leoving

the judgment in h\urarilol's cose (supra), we wish to add thot so far os portnership

firms ore concerned, the lncome Tox Act contains d specific provision in Sedion 189(1)

which introduces o fiction qua dissotved firms. lf stotes that where o firm is dissolved,

the Assessing Officer shall make on ossessment of the total income of the firm os if no

such dissoluiion hod token ploce and oll the provisions of the lncome Tox Act would

oppty to ossessment of such dissolved firm, lnterestingly enough, this proYision is

referred to only in the minority iudgment in hlls. l,lurorilal's case (supra).

27. The orsument that Sect ion 11A of the Central Excises ond Solt Act is o machi nem

6

Uiv\ri.,

orovision whi(h must be rcnstrued to make it workoble can be met bv sto ina thot

ise du under the main cho rowston o ad ersonnon fthere is no har etoex( 0 (

"assessee" eorlier in this judgment.

28. Leorned counsel for the revenue also relied upon the definition of o "person"

rnder the General Clauses Act, 1897. Section 3(42) of the soid Act defines "person" os

under:-

"(42) "Person" shott inctude ony compony or association or body of

individuots whether incorporoted or not,"

It witt be noticed that this definition does not take.us anv further as it iloes not include

ffii *ho are since dec.eosed.. Equally, section.6 of the

Crtral E,rclses Act, *hkh prescribes o procedure for registrotion of certoin persons

who ore engaged in the process of production or manufocture of any specified goods

mentioned lnlhe schedule to the soid Act does not throw any light on the question ot

which hos been referred to while discussing Section 114 read with the definition of

hand os it sovs nothins. obout how a dead oerson's ossessment is to continue ofter his

deoth in resDect of ex cise dutv t t mov hove escaned osse nt. Also, the judgments

cited on beholf of revenue, nomely, Yeshwontroo v. The Commissioner of Wealth Tax'

Bongolore, AIR 1967 SC 135 at Poges 140, 141 paro 18: (1966) Suppl. SCR 419 at 429 A'

B, C.A. Abroham v. The lncome-Tox officer, Kottoyam & Another, AIR 1961 SC 609 ot

612 paro 6 : (1961) 2 SCR 765 at page 771 , The Stote of Tamil Nadu v. lA.K. Kondoswami

& Others, AIR 1975 SC 1871 (Poro 26) (1975) 4 SCC 745 (pora 26), Commissioner of

Soles Tax, Delhi & Others v. Shri Krishna Engineering Co. &. Others, (2005) 2 SCC 595,

poge 702, 703 paros 19 to 23, all enunciate principles deoling with tax evasion in the

context of construing provisions which ore designed to prevent tax evosion. !!9
ouestion ot hand is verv different - it onlv deals with whether the Central ises ond

Salt Act con tains the nece ssorv orovisions to continue ossessment Droceedines aaoinst o

deod man in resDect of excise dutV DAVO ble bv him after his deoth ,wh i(h is o ouestion

which hos no re lation to the construction o rovisions desianed to Drevent taxfo
evosion."

7.1 ln tight of above tegal position, when the proprietor of the

proprietorship firm expired, it is impermissibte to continue such proceedings. ln

definition of assessee in section 65(7) of the Act as "means a person tiabte to

pay the service tax and inctudes his agent". Use of present tense indicates that

person referred to can onty be living person and use of "means and inctudes"

indicates that it was exhaustive, with no scope of reading anything into it'
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Thus, in absence of machinery provisions for proceedings against dead person's

[ega[ heirs, tax do not become payabte. ln this case, situation is not similar to

one where firm is dissotved as device to evade tax. Shri Vinod Gopinath Nair

may have committed suicide but department faited to produce any evidence

that he committed suicide to evade Service Tax payabte to the department.

Therefore, I am of the view that the proceedings against the respondent stand

conc[uded on account of his death.

7.2 The above citation pertains to Central Excise matters invotving

provisions of Section 11A of the Central Excise Act, 1944, however, the same is

pori moterio to the provisions of Section 73 of the Finance Act, 1994.

Therefore, the above case-law is applicabte to the present case.

7.3 latso find that in a simitar case of Service Tax, Hon'ble CESTAT,

Chandigarh white deating with a similar case of M. K. Enterprises Vs CCE,

Chandigarh-l reported as 2016 (45) S.T.R. 141 (Tri. - Chan.) has hetd as betow:

"6. Further, I find thot the issue hos otready been settled in the Hon'ble Apex

Court in the coie of Shobino Abraham (supra) which has been fotlowed by this

Tribunal in the cose of Sogor Engineering works and Bharti lAulchand cheeda

(supra) wherein this Tribunol has observed as under :

6. We lind thot the leorned Commissioner was oware of the foct while

passing the impugned order thot the proprietor of lAls. Conan Domestic

Applionces hod alreodY exP ired (on 12-11-2003 whereas the impugned order wos

passed on 29'9-2006. ln foct this cose was remonded by the Tribunol vide its

order doted 15'2'2005 setting oside the order of the Commissioner of Central

Excise and remonding the matter for de novo ddiudication, Even at thot time the

oroDrietor wos no more in soite of this. the leorned Commissioner oassedbut

the impus.ned order osoinst the deod erson who wos the sole DroDrietor of 14/s.D

Conon and Domestic Aoolionces . which is aaoinst the settled Dosition of low as

held bv various dec isions of the Tribunol cited obove. We are of the considered

oDinion thot once the factum of deoth of the sole DroDrietor hos ome to the

knowledpe of the learned commlssloner .theleorned commissioner should hove

dronncd the roteedin ather thon noss,n g the i ned ordergsr mnua but he chose toD

pass the impugned order against the deod person, which is not susta inable in low.

7. Therefore, I hold thot no proceedinqs are sustainoble oeainst the llant

in the lisht of the obove iudiciol oronouncement. ln these circumstonces, the

appeol fited by the appeltont is disposed of with consequentiol relief, if any.

s+q---
B. ln view of the above facts and circumstances, I find that the demand

against the dead proprietor can't continue and proceedings need to be abated,

as has been correctty hetd by the lower adjudicating authority. l, accordingty,

uphotd the impugned order and reject the appeat.
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9. The appeat fited by the appetlant is disposed of in above terms.

00,-lr l I

{6r
.t

3ngrd (3r{ffi)
Bv R.P.A.D.

To

Coov for information and necessa rv action to:

1) The Chief Commissioner, CGST &, CX, Ahmedabad Zone, Ahmedabad

for favour of kind information.
The Commissioner, CGST & CX, Gandhidham.

The Assistant Commissioner, CGST & CX, Division, Gandhidham.

The Superintendent, CGST & CX, Range, Gandhidham.

Guard Fite.

)

)

)

)

2

3

4

5

M/s. Vinod Roadtines, "Pournami",
Ptot No. 316, NU-4, Bhattnagar

Society, Gandhidham (Kutch)

C/o: Kavita V. Nair, House No. '197,

Nandanvan Society, Nr: Abhitasha

Chaar Rasta, New Sama Road,

Vadodara-390024.

fr trfr{ {frdr*s, "ffi', "afa d.

3rE, NU-u, rE-drR +gr{r&, qitfrtnfr

(mE6) clo, mBar arw, w dct

rqb, dFr.rdT ffi, 3rB-drcr ER

{Fdr * Ers t, aqr €ET {tE, ilEtfir-

3qooQU.
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