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:: ORDER-IN-APPEAL :: Hodb 19

The present appeal filed by Assistant Commissioner of Service Tax
Division, Gandhidham on behalf of the Commissioner of Central Excise &
Service Tax, Kutch (hereinafter referred to as “the appellant”) against the
Order-In-Original No. 16/JC/2016 dated 19.09.2016 {hereinafter referred to as
the “impugned order”) passed by the Joint Commissioner, Central Excise,

Gandhidham (hereinafter referred to as the “lower adjudicating authority”).

e Brief facts of the case are that M/s. Yinod Roadlines, “Pournami”,
Plot Mo. 316, NU-4, Bhattnagar Society, Gandhidham holding Service Tax
registration No. ABQPN4148PSTO01 (hereinafter referred to as “the
respondent”) are engaged in providing services falling under the taxable
category of “Manpower Recruitment or Supply Agency Service” falling under
Section 65(105) (k), “Management Maintenance & Repair Services” falling
under Section 65 (105) (zzg) and “Cargo Handling Services” falling under
Section 65(105)izr) of the Finance Act, 1994 (hereinafter referred to as
“the Act") to M/s. Indian Farmers Fertilizer Co-Operative Ltd., Kandla
(hereinafter referred to as “IFFCO" for sake of brevity).

7.1 It was found that the respondent was providing various services Lo
IFFCO, charging and collecting Service Tax but no Service Tax was paid by
them during the period from 2009-10 to 2013-14 which led to initiation of
inquiry against the respondent. Shri Vinod Gopinath Mair, Proprietor of the
respondent in his statement dated 28.04.2014 confessed of providing
various services to IFFCO, collecting Service Tax from them bul not

depositing the same to the account of Government exchequer.

-.wﬁ__

2.2 Show Cause MNotice No. V.ST/AR-GDM/ADC(PV)/138/2014-15 d'.a.tedl
07.10.2014 was issued to the respondent demanding Service Tax of Rs.
16,76,742/- including Education Cess and Secondary B Higher Education Cess
under proviso to Section 73(1) read with Section 68 alongwith interest under
Section 75 of the Act and proposing to impose penalties under Section 77 and
78 of the Act. The lower adjudicating authority decided the Show Cause Notice
vide impugned order wherein he abated the proceedings initiated vide Show
Cause Notice dated 07.10.2014 and dropped all charges by relying Hon'ble
Supreme Court judgement that there is no machinery provision in the law to
continue proceedings against deceased person or proprietor.
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3. Being agerieved with the impugned order, department preferred the
present appeal, inter-alia, on the following grounds:

{i]  The adjudicating authority has decided the matter relying on the
judgment of Hon'ble Supreme Court in the case of Sabina
Abraham reported as 2015 (322) ELT 372. In this judgment, the
Hon'ble Supreme Court decided issue after making specific
observation that “it cannot be said that individual proprietor who
died through natural causes, maneuvered his death to evade
Excise duty”. Thus, the Hon'ble Supreme Court has laid specific
emphasis on the fact that the death was through natural causes.
Whereas, in the present case the proprietor concerned had
committed suicide as mentioned in the impugned order. As the
proprietor had not died through natural causes, the above
judgment of the Hon'ble Supreme Court is not applicable and
thus, the impugned order passed by the lower adjudicating
authority is legally incorrect.

{iij The judgment of the Hon'ble Tribunal relied upon by the lower
adjudicating authority is also based on the above judgment of
Hon'ble Supreme Court and hence, same is not applicable in the

facts and circumstances of the present case.

4. Kavitha Nair, wife of Vinod Nair vide letter dated 03.01.2017 informed
that her husband was looking after the affairs of the respondent and was also
managing the household needs. Since, she was housewife, she had no idea
about the ups and down of the business of her husband and requested to drop
the case sympathetically. Mrs. Kavitha Nair vide letter dated 17.10.2017
submitted the death certificate of the respondent and narrated her situation of
managing the day to day life, education of her two daughters, hardship,

earnings etc. after death of her husband,

~han

f#fr =

4.1  Smt. Kavitha V. Nair appeared for personal hearing and stated that her
hushand died on 19.10.2014: that she submitted death certificate issued by
Department of Health & Family welfare, Government of Gujarat; she claimed
that once her husband died the case needs to be abated as has been held by
the Hon'ble Supreme Court and CESTAT as the respondent was a proprietorship

CONCErm.
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FINDINGS: Uiuui 0
5. | have carefully gone through the facts of the case, the impugned order,

the appeal memorandum and submissions made by the respondent. The issue
to be decided in the present case is as to whether the proceedings can
continue against a proprietorship firm when the proprietor is dead due to
suicide or the proceedings need to be abated.

6. | find that the lower adjudicating authority in the impugned order has
held Shri Vinod MNair, Proprietor of M/s. Vinod Roadlines, Gandhidham,
committed suicide on 19.10.2014 and his wife Mrs. Kavitha Nair submitted copy
of death certificate issued by the proper authority. On this basis, the lower
adjudicating authority abated the proceedings initiated vide Show Cause Notice
dated 07.10.2014 and dropped all charges by relying on the Hon'ble Supreme
Court judgement as there is no machinery provision in the law o continue

proceedings against deceased proprietor.

7. | find that the one and only argument of the appellant department is
that since the respondent has committed suicide and not died through natural
causes, the judgment of the Hon'ble Supreme Court is not applicable in this
case. The crux of the appeal filed by the appellant is on the findings recorded
by the Hon'ble Supreme Court: "it cannot be said that individual proprietor
who died through natural causes, maneuvered his death to evade excise duty.”
Section 73(1) of the Finance Act, 1994 and Section 11A (1) of the Central Excise
Act, 1944, are identically worded insofar as "the person liable to pay tax/duty”
is cancerned. It is well established fact that Central Excise Act and the Finance
Act make reference of “person liable to pay tax/duty” which makes it clear
that demand can be raised against such person only and not in respect of any
other person. | find that neither in the Finance Act, 1994 nor in the Service Tax
Rules, 1994, there are any provisions for continuation of proceedings against a
proprietorship concern when the proprietor, who died of natural causes or
unnatural causes. Therefore, the attempt of the department to creale
distinction between natural death of proprietor and death due to suicide is
unwarranted. | am of the view that the lower adjudicating authority has rightly
relied upon the decision in the case of Shabina Abraham Vs. Collector n::f

Central Excite and Customs reported as 2015 (322) ELT 372 (5.C.) 'Fg‘“‘-"“ ke

25. A reading of the ratio of the majority decision contained in Murarilal's cose
isupra) would lead to the conclusion thar the necessory mmachinery provisions were
already contained in the Bombay Soles Tax Act, 1953 which were good enough to bring
inta the tax met persons who wished to evade (axes by the expedient of dissolving a
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partnership firm, The fact situation in the present case is entirely different. In the UL Ui | o
present case an individual proprietar has died through matural causes and it is nobody's

case that he hos maneuvered his own death In order to evade exclse duty, interestingly,

in the written subwnissions filed by revenue, revenue has arqued as follows ;-

"t is pertinent to mention that in the present case, Shri George Varghese
{predecessor in interest of the appellants herein) was doing business in the
name of manufacturing unit namely M/s. Kerala Tyre & Rubber Company
and after the death of Shri George Varghese, his (egal representatives
fappeliants herein} might have been in possession of the plant, machinery,
stock, efc., and cantinuing the same business, but might be in some other
mame In order to ovold the excise duty chargeable to the previous
manufecturing wnif,™

26. It is clear on a reading of the aforesaid paragraph that what revenue s asking us
to do Is to stretch the machinery provisions of the Central Excises and Salt Act, 1944 on
the basis of surmises and conjectures. This we are afraid s not possible. Before leaving
the judgment In Murorilal’s case [supra), we wish to odd that so for as partnership
firms are concerned, the Income Tax Act contalns a specific provision in Section 18%(1)
which introduces a fiction qua dissolved firms. It states that where a firm is dissolved,
the Assessing Officer shall make an assessment of the total income of the firm as if no
such dissolution hod taken place and all the provisions of the Income Tax Act wauld
apply to assessment of such dissalved firm. Interestingly enough, this provision is
referred to anly in the minoeity judgment in M/s. Murarilal’s case (supra).

27. The argument that Section 114 of the Central Excises and Salt Act is @ mochinery
provision_which must be construed to make jt workoble con be met Dy stating that
there is no charge to excise dyly under the main charging provision of o dead person,
which has been referred o while discussing Section 11A read with the definition of

“assessee” earlier in this judgment.

28. Learned counsel for the revenue also relied wpon the definition of a “person”
under the General €louses Act, 1897. Section 3{42) of the sald Act defines “person” as
urder -

"42] “Person” shall include any company or association or body of
individuals whether incorporated or not,”

it will be naticed that this definition dogs not take us ony further as it does not include

legal representatives of persons who are since deceased, Equally, Section 6 of the
Central Excises Act, which prescribes a procedure for reglstration of certain persons

who are engaged in the process of production or manufacture of any specified goods
mentioned in the schedule to the said Act does not throw any light on the question ot
hand as it says nothipg about how o dead person’s assessment 1 0 continue after his
death in respect of excise duty that may have escaped assessment. Also, the judgments
cited on behalf of revenue, namely, Yeshwantrao v. The Commissioner of Wealth Tax,
Bongelore, AIR 1967 SC 135 ot pages 140, 141 para 18 : {1966) Suppl. SCR 419 af 429 A-
8, C.A. Abraham v. The Income-Taox Officer, Kottayam &t Anather, AIR 1961 5C 609 at
617 para & : (1961) 2 SCR 765 ot poge 771, The State of Tamil Nadu v. M.K. Kandaswami
& Dthers, AIR 1975 SC 1871 (para 26) : (1975) 4 5CC 745 (para 26), Commissioner of
Sales Tax, Dethi & Others v, Shri Krishna Engineering Co. & Others, (2005} 2 5CC 695,
page 702, 701 paras 19 to 23, all enunciate principles dealing with tax evasion in the
context of construing provisions which are designed to prevent tax evasion. The
question at hand is very different - it only deals with whether the Central Excises and
Salt Act contains the necessary provisions to continue assessment procegdings against @
deag man in respect of excise duty payable by him after his death, which is g question
which has no relation tg the construction of provisions designed to prevent tax

evasfon, ” n Aok .
P

7.1 In light of above legal position, when the proprietor of the

proprietorship firm expired, it is impermissible to continue such proceedings. In
definition of assessee in Section 65(7) of the Act as "means a person liable to
pay the service tax and includes his agent"”. Use of present tense indicates that
person referred to can only be living person and use of “means and includes”
indicates that it was exhaustive, with no scope of reading anything into it.
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Thus, in absence of machinery provisions for proceedings against dead person's
legal heirs, tax do not become payable. In this case, situation is not similar to
one where firm is dissolved as device to evade tax. Shri Vinod Gopinath Mair
may have committed suicide but department failed to produce any evidence
that he committed suicide to evade Service Tax payable to the department.
Therefare, | am of the view that the proceedings against the respondent stand

concluded on account of his death.

7.2 The above citation pertains to Central Excise matters involving
provisions of Section 11A of the Central Excise Act, 1944, however, the same is
pari materia to the provisions of Section 73 of the Finance Act, 1994,

Therefore, the above case-law is applicable to the present case.

7.3 | also find that in a similar case of Service Tax, Hon'ble CESTAT,
Chandigarh while dealing with a similar case of M. K. Enterprises Vs CCE,
Chandigarh-| reported as 2016 (453) 5. T.R. 141 (Tr. - Chan.) has held as below:

“&. Further, | find that the issue has already been settled in the Hon’ble Apex
Court in the case of Shabing Abraham (supra) which has been followed by this
Tribunal in the case of Sagar Engineering Works and Bharti Mulchand Cheedo
{supra) wherein this Tribunal has observed as under :

6. We find that the learned Commissioner was aware of the fact while
passing the impugned order that the proprietor of M/fs. Canan Domestic
Applignces had already expired (on 12-11-2003 whereas the impugned order was
passed on 29-9-2006, In fact this case was remanded by the Tribunal vide its
order dated 15-2-2005 setting aside the order of the Commissioner of Central
Excise and remanding the matter for de novo odjudication, Even at that time the
proprietor wos ng more, but in spite of this, the learned Commissianer passed
the impugned prder pgginst the dead person who was the sole proprietor af M/s.
Cangn and Domestic Applignces, which is agginst the settled position of law as
held by various decisions of the Tribunal cited above. We are of the considered
opinion_thot once the factym of death of the sole proprietor has come (g the
knowledge of the learned commissioner, the learned commissioner should have

dropped the proceedings rather than passing the impugned arder, but he chose to
pass the Impugned order against the dead person, which is not sustainabte in law,

7. Therefore, | hold that no proceedings are sustainable against the appellant
in the light of the above judicial pronouncement. In these circumstances, the

appeal filed by the appellant is disposed of with consequential retief, if any.” ﬁ,

i
8, In view of the above facts and circumstances, | find that the demand
against the dead proprietor can’t continue and proceedings need to be abated,
as has been correctly held by the lower adjudicating authority. |, accordingly,

uphold the impugned order and reject the appeal.
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By R.P.AD,
To, R
M/s. Vinod Roadlines, “Pournami”,
Plot No. 316, NU-4, Bhattnagar
Society, Gandhidham (Kutch)

C/o: Kavita V. Nair, House No. 197,
Handanvan Society, Nr: Abhilasha
Chaar Rasta, New Sama Road,
Vadodara-190024.
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The appeal filed by the appellant is disposed of in above terms.
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Copy for information and necessary action to:

1)

The Chief Commissioner, CGST & CX, Ahmedabad Zone, Ahmedabad

for favour of kind information.

2) The Commissioner, CGST & CX, Gandhidham.

3) The Assistant Commissioner, CGST & CX, Division, Gandhidham.
4)  The Superintendent, CG5T & CX, Range, Gandhidham.

51 Guard File.
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