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Appeal Mot VE/L/GDM/ 017

:: ORDER-IN-APPEAL ::

Mis. ACT Infraport Ltd., Plot No. 391 & 392, Sectior 1/A, Near
Mamlatdar Office, Gandhidham, Dist.: Kutch-370201 (hereinafter referred to as
‘the appellant’) has filed present appeal against Order-In-Original Mo,
12/ST/AC/2016-17 dated 08.12.2016 (hereinafter referred to as ‘the impugned
order'), passed by the Assistant Commissioner, Service Tax Division,

Gandhidham (hereinafter referred to as “the lower adjudicating authority").

p & Brief facts of case are that appellant, holding Service Tax Registration
No. AAECAS098HSTO03, in Form-2 under category of “"Customs House
Agent”, “Steamer Agent”, “Cargo Handling Agent” and “Port Services”
undertook to comply with the conditions prescribed in Service Tax Rules,
1994 (hereinafter referred to as “the Rules”). Audit revealed that appellant
had provided services from their Branch office at Delhi and Cochin but short
paid Service Tax under the category of Customs House Agent Services as
there is different in value shown in 5T-3 returns for the period from April,
2012 to March, 2013 and income as per Profit and Loss Account. As per 5T-3
returns, the value is Rs, 36,13,18,568/- whereas the income as per Profit
and Loss Account is Rs. 36,16,42,000/- having differential value of Rs.
3,23,432/- on which no Service Tax was paid. Therefore, it was alleged that
the appellant was liable to pay Service Tax of Rs. 139,976/- on this

differential value under Customs House Agent Services.

2.1 Audit also revealed that appellant has short paid Service Tax under
the category of Steamer Agent Services as there is different in value shown
in 5T-3 returns for the period from April, 2012 to March, 2013 and income
as per Profit and Loss Account. As per ST-3 returns, the value is Rs.
1,78,39,367/- whereas the income as per Profit and Loss Account is Rs.
1,79,48,000/- having differential value of Rs. 1,08,633/- on which no
Service Tax was paid. Therefore, the appellant was liable to pay Service

Tax of Rs. 13,430/- on this differential value under Steamer Agent Services. W
=
2.2 The jurisdictional Range Superintendent asked Lhe appellant to
provide service value/amount for the period 2013-14 & 2014-15 and the
same was submitted by them vide letter dated 19.02.2016. The documents
revealed that there was no Service Tax liability in Customs House Agency
Services for the year 2013-14 & 2014-15, However, the appellant had short

paid Service Tax of Rs. 650/- under 5teamer Agent Service for the year
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2014-15,

4.3 The above observations culminated into issuance of Show Cause
Motice Mo. IV/15-73/5T/ADJ/2015-16 dated 29.02.2016, which demanded
Service Tax of Rs, 54,0506/- (Rs. 39,976/- + Rs, 13,430/- + Rs. 630/«) under
Section 73{1) of the Finance Act, 1994 (hereinafter referred to as “the
Act”) alongwith interest under Section 75 of the Act. It was also proposed
to impose penalties under Section 76, 77 and 7B of the Act upon the
appellant.

2.4 The said show cause notice was adjudicated by the lower
adjudicating authority, who confirmed demand of Service Tax of Rs.
53,409/ alongwith interest but dropped demand of Service Tax of Rs. 650/-
. He also imposed penalty of Rs. 5,000/ - under Section 77 of the Act and Rs.
53,409/- under Section 78 of the Act with an option of reduced penalty as
provided under Section 78. He did not impose any penalty under Section 76
of the Act.

3. Being aggrieved by the impugned order, appellant preferred the

present appeal mainly on the following grounds:

3.1 The impugned order is untenable in law since the same is vague in
nature as Para 5 of the impugned order mentioned that during the period prior
to 01,07.2012, only services specified in clause (105) of section 63 of the
finance act,1994 were taxed under the charging section 66. It is also mentioned
that w.e.f 01.07.2012 all services, other than the services specified in the
negative list under Section 66D or exempted otherwise, are taxable services
under Section 66B. They are not denying the correctness of these provisions.
The department and the adjudicating authority has not tried to understand the
reasons for the difference between the figures as provided in the P&l Account
(prepared for filing Income Tax Return) and figures as per 5T-3 Returns. F:»Luyg_,f
Actually Income tax return is prepared on the basis of accrued income whereas
Service Tax is paid on income received/receivable as per the bills raised during
the financial year and 5T-3 Returns are also filed accordingly. Hence there is
nothing surprising about difference between figures as per P&L Account and
figures as per 5T-3 return. The Difference in P&L Figure and 5T-3 Figure occurs

due to the following genuine reasons.

Page 4 of 11
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Bills prepared in the previous financial year, but provision for the
accrued income has been provided in the Current Financial Year as per
the provisions of the Income Tax Act. Here the income will be booked in
5T-3 return in previous financial year, whereas income will be booked in
Profit & Loss account of the Current year. There is no Service Tax
Revenue loss to the Government since the service tax has been paid in
the previous year when bill was raised. But because of this there will be
difference between P&L figure and 5T-3 return figure of Previous year as

well current year,

. Bills prepared in the next financial year, but provision for the accrued

income has been provided in the Current Financial Year as per the
provisions of the Income Tax Act. Here the income will be booked in 5T-
3 return in next financial year whereas income will be booked in Profit &
Loss account of the Current year. There is no Service Tax Revenue loss
to the Government, since the service tax will be paid in the next year
when bill will be raised. But because of this there will be difference
between PRL figure and ST-3 return figure of next year as well as
current year.

Credit Note (against our current bills) prepared in the next financial
year, but provision for the ‘income effect’ has been provided in the
Current Financial Year. Here the effect of income will be booked in 5T-3
return in next financial year whereas effect of income will be booked in
Profit & Loss account in the Current year, There 15 no Service Tax
Revenue loss to the Government, since the Service Tax has been paid in
the current year when bill was raised and adjusted in the next year
when Credit Mote was issued. But because of this there will be
difference between PRL figure and 5T-3 return figure of next year as

well current year,

Bad Debts (against current bills) incurred in the next financial year, but
provision for the ‘income effect’ has been provided in the Current
Financial Year. Here the effect of the income will be booked in 5T-3
return in next financial year whereas effect of income will be booked in
Profit & Loss account in the Current year. There i5 no Service Tax
Revenue loss to the Government, since the Service Tax has been paid in
the current year when bill was raised and adjusted in the next year

Page 5 of 11
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when bad debts was booked. But because of this there will be difference
between PRL figure and 5T-3 return figure of next year as well current
Vear.

5. They separated service tax registration in Delhi Branch (Service Tax
Registration MNo. AAECA909BHSTO00Z) and Cochin Branch (Service Tax
Registration Mo, AAECA909BHSTO001), the 5T-3 returns in respect of such
branches are filed at these places. The Income as per Profit & Loss
Account includes income of such branches also whereas the income as
per ST-3 return reflects only Head office (Gandhidham) billings. There is
no Service tax revenue loss since all the branches and HO pay service tax

in their own jurisdiction area.

6. The difference between figure in Profit & Loss Account and 5T-3 return
will be there if they has done services specified in the negative list
U/s.66D or exempted services. In this case also there 15 no service tax

revenue loss to Government.

They rely on judicial pronounce of Honourable CESTAT, Chennai in the case of
1. 1. Jesudasan Vs, CCE Maduri in support of above submission that there will be
difference between figures appearing in income tax return prepared on
accrued income and figures appearing in 5T-3 Return. The Department and the
adjudicating authority has not considered the above actual reasons for the
difference between figures appearing in income tax return prepared on
accrued income and figures appearing in ST-3 Return, even though they filed
detailed submission dated 19.02.2016 and dated 12.04.2016, explaining in
detail at the time of personal hearing. The Adjudicating Authority has neither
verified the actual facts to find out the actual reasons for the difference nor
called them for further clarification to explain real facts. Hence the impugned

order itself is illegal and void and has to be withdrawn immediately.

3.2 The impugned order in the case of ‘Custom House Agency’ has not
considered their submission dated 12.04.2016 along with reconciliation
statement, in which they clearly mentioned that they paid excess service tax
@12.36 % (i.e.Rs.13,412/-) for an excess bill amount of Rs.1,08,517/- for the
F.¥.2012-13 as detailed below:
FY-2012-13  CHA
AS PER PROFIT & LOSS ACCOUNT 361642000

Pape & of 11
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ADD:

CREDIT NOTE RAISED IN 2013-14, BUT PROVIDED IN PeL A/C. OF

2012-13 AS PER THE REQUIREMNT OF STATUTORY AUDIT. SERVICE 2146869

TAX REVERSED IN MAY & JUNE'2013. HENCE NO REVENUE EFFECT.

BAD DEBTS RECOVERY-2012-2013 AND SERVICE TAX PAID IN MARCH

7013. HENCE NO REVENUE EFFECT. 716865

BILL RAISED IN 2012-13, BUT PROVIDED IN P&L ACCOUNT OF 2011-

12, SERVICE TAX PAID IN MAY 2012 TO SEPTEMBER2012), HENCE NO 1205125

REVENUE EFFECT.

TOTAL 3165710859

LESS:

SERVICE TAX PAID BY DELHI BRANCH HAVING SEPERATE 5T
REGISTRATION INCLUDED IN THE P&LL NOW REVERSED. SERVICETAX
PAID UNDER DELHI ST REGISTRATION. HENCENG
REVENUE EFFECT.

BILL RAISED IN 2013-14, BUT PROVIDED IN P&L ACCOUNT OF 2012-

3026233

13AS PER THE REQUIREMENT OF STATUTORY AUDIT. SERVICE TAX 185788

PAID IN MAY 2013. HENCE NO REVENUE EFFECT.
CHA AGENCY RECEIPT SERVICE TAX EXEMPTEED SINCE OUR

SERVICES ARE PROVIDED TO SEZ UNITS FROM WHOM CERIFICATE OF 645790

EXEMPTION RECEIVED. HEMCE NO REVENUE EFFECT.
CREDIT NOTE RAISED IN 2012-13, BUT PROVIDED IN P&L A/C. DF

2011-12.SERVICE TAX REVERSED IN JUNE2012 TO SEPT2012. HENCE 1429125

NO REVENUE EFFECT.
BILL RAISED IN 2013-14, BUT PROVIDED IN P&L ACCOUNT OF 2012-

13. SERVICE TAX PAID IN MAY 2013 -BELAPUR. HENCE NO REVENUE 420050

EFFECT. |

TOTAL 4500808
AS PER PROFIT & LOSS RECONCILIATION 361210051
TOTAL ST-3 RETURNS VALUE FOR CHA SERVICE 361318568
EXCESS BILL AS PER ST RETURN 108517
EXCESS SERVICE TAX PAID AS PER ST RETURN @12.36% 13412

From above reconciliation statement, it is clear that the amount as per Profit &
Loss Account is Rs. 36,16,42,000/- which requires adjustment due the reasons
stated in para supra. After adjustment the revised Profit & Loss Account figure
is Rs.36,12,10,051/- whereas 5T-3 return figure is Rs.36,13,18,568/-, resulting
excess figure as per ST-3 return of Rs. 1,08,517/-. So the value of 5T-3 return
is more than the Profit & Loss Account in ‘Custom House Agency'. Hence no

Page 7 of 11
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further service tax liability in ‘Custom House Agency' for the year 2012-13.

3.3 The impugned order in the respect of 'Steamer Agent Services’, has not
considered their submission dated 12.04.2016 along with reconciliation
statement, in which they clearly mentioned that they paid excess service tax
@12.36% (i.e.Rs.422/-) for an excess bill amount of Rs.3416/- for the F.Y.2012-
13 as detailed below:

FY-2012-13 SA
AS PER PROFIT i LOSS ACCOUNT 17948000
ADD:
TOTAL 17948000
LESS:
BILL RAISED IN 2013-14, BUT PROVIDED IN P&l ACCOUNT OF 2012-
1345 PER THE REQUIREMENT OF STATUTORY AUDIT. SERVICE TAX 90000
PAID IN MAY 2013, HENCE NO REVENUE EFFECT.

CREDIT NOTE RAISED IN 2012-13, BUT PROVIDED IN P&L A/C. OF _
2011-12. SERVICE TAX REVERSED IN JUNE2012 TO SEPT2012. 22049
HENCE NO REVENUE EFFECT.

TOTAL 112049

. |
AS PER PROFIT & LOSS RECONCILIATION 17835951
TOTAL ST-3 RETURNS VALUE FOR CHA SERVICE 17839367
EXCESS BILL AS PER ST RETURN 3416
EXCESS SERVICE TAX PAID AS PER ST RETURN @12.36% 22

From the above reconciliation statement it is clear that the amount as per
Profit B Loss Account is Rs. 1,79,48,000/- which requires adjustment due to
the reasons stated in para supra. After adjustment the revised Profit & Loss
Account figure is Rs.1,78,35,951/- whereas 5T-3 is Rs.1,78,39,367/-, resulting
excess figure as per ST-3 return of Rs.3,416/-. 50 the value of 5T-3 return is
more than the Profit & Loss Account in Steamer Agent Services’. Hence there 1s

no further service tax liability in ‘Steamer Agent Services' for the year 2012-13.

ol

3.4 The impugned order is barred by limitation and therefore unsustainable
since necessary ingredients to invoke extended period is completely absent in
the present case, as according to their records actually there is no shortfall in
payment of applicable service tax, the necessary ingredients to invoke the said
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additional service tax like fraud or collusion or willful mis-stater:en; runr
suppression of facts or contravention of any provisions of the Act with the
intent to evade payment of service tax is completely absent in the present
case. They have duly charged service tax in their invoices wherever applicable
and in the present case, Department and the adjudicating authority has not
found any of our bills without charging service tax, they were under the bona-
fide belief that they had followed the provisions of the Finance Act 1994
correctly by paying service tax for all the bills raised. The audit was conducted
in February 2014, whereas, the impugned notice has been issued in March, 2016
i.e. after a gap of almost 25 months. The present matter involve mistake of the
auditors due to oversight and in such kind of issues extended period of
limitation cannot be invoked and hence the impugned notice is barred by

limitation.

1,5 They furthers submitted that the impugned order proposing recovery of
interest is unwarranted and unsustainable in law since the proposed recovery

of service tax itself is unsustainable in taw both on merits as well as limitation.

1.6 They stated that present issue involves mistake on part of CERA auditors
and there is no mistake on their part, in such kind of cases penalty cannot be
imposed. There is no demand of Service Tax and there will not be any question
of penalty. Mo material information which is required to be disclosed is
deliberately, consciously or purposefully concealed by them and there is no
violation of any provisions of Finance Act, 1994 as wrongly alleged in the
impugned order and hence the question of levy of penalty does not anse, in
absence of any violation on their part taking into account the law laid down by

the following judgements.
1. CCE, Mumbai-IV v. Damnet Chemicals P. Ltd.[2007 (216) ELT 3 (5C)].
2. €C v. Seth Enterprises [1990(49) ELT 619 (Tri.- Del.]] -':_-_-;\u-,_x,xJL =
i

They further submitted that imposing penalty for failure to carry out the
statutory obligation is the result of quasi criminal proceedings and penalty
would not ordinarily be imposed unless the party obliged either acted
deliberately in defiance of law or was guilty of dishonest conduct or acted in

conscious disregard which is completely absent in the present matter.

4. A personal hearing in the matter was attended by Shri Rajan Jacob M,
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Director (Finance), Shri Gulammayudin Gagdani, Legal Executive who re-
iterated the grounds of appeal; that they have nothing more to add; that
Service Tax has been paid correctly by them and difference in 5T-3 return
and profit and loss account has been properly explained to adjudicating
authority; that they have maintained account correctly and paid Service
Tax correctly; that the lower adjudicating authority did not passed correct
order.

FINDINGS:

5. | have carefully gone through the facts of the case, the impugned order,
appeal memorandum and submissions made during the personal hearing. The
issue to be decided in the present case is as to whether the appellant was
liable to pay Service Tax under “Customs House Agent Service” and “Steamer
Agent Service" on difference between taxable value as mentioned in the

Balance Sheet and 5T-3 returns, or not.

f, | find that the audit has noticed the difference in value shown in ST-3
returns and shown in Balance Sheet/ Profit & Loss account, and asked to pay
Service Tax on differential value, The appellant has listed out the reasons for
difference of value between ST-3 returns and Profit & Loss account. The main
reason stated by them is that Profit & Loss account prepared under Income Tax
Act on the basis of accrued income whereas Service Tax is paid on income
received/receivable as per the bills raised during the financial year. The
appellant has in detail explained the reasons, which led to the difference in
value shown in §T-3 returns and Profit & Loss Account viz. (i) Bills prepared in
the previous financial year, but provision for the accrued income has been
provided in the current financial year (ii) Bills prepared in the next financial
year, but provision for the accrued income has been provided in the current
financial year (iii) Credit note against current bill prepared in the next
financial year, but provision for the income effect has been provided in the
current financial year (iv) Bad debts against bills incurred in the next financial
year, but provision for the income effect has been provided in the current
financial year (v) they had separate Service Tax registration for Delhi branch,
Cochin branch and Gandhidham head office. The income as per Profit & Loss
Account includes income of such branches also whereas the income as per 5T-3
return reflects only Gandhidham head office billing. (vi) the difference
between figures in Profit & Loss account and 5T-3 returns due to services
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specified in the negative list or exempted services.
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7. For difference in value for services under Customs House Agent Service
and Steamer Agent Service, the appellant has provided table justifying the
difference between value shown in 5T-3 returns and Profit & Loss Account
alongwith documentary evidences before lower adjudicating authority as well
as before me. | find that the lower adjudicating authority has not considered
the defense reply filed by the appellant and recorded cryptic reasons just to
confirm demand without justified reasons which can not be upheld. When the
detailed defense reply duly supported by the documentary evidences are there
before the adjudicating authority, he has to consider each and every aspects to
give his findings, which has not been done in this case. The appellant has made
out their case with reasons duly supported by documents to substantiate their
claim, which is correct, legal and proper. Therefore, | hold that the demand of
Rs. 53,409/ - raised on differential value is not tenable.

B. Since the demand itself is not sustainable, recovery of interest and
imposition of penalty do not arise at all. Therefore, | set aside the impugned
arder and allow this appeal filed by the appellant.

%, sfteRet Zanr 2ot 4 9 e a Wmenr Iovee afE @ e S
9,  The appeal filed by the appellant is disposed of in above terms.
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Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabadr}w Wil Woon A der I:rt'.'a "“"h‘\tw ¥l

2) The Commissioner, GST & Central Excise, Kutch, Gandhidham.

3) The Assistant Commissioner, G5T & Central Excise, Gandhidham,

4) The Superintendent, G5T & Central Excise, Range, Gandhidham.

5) Guard File.
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