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:: ORDER-IN-APPEAL :: UL dady

M/s. Natural Petrochemicals Pvt Ltd, Survey No. 443, 440/1-3, NH 8/A,
Village: Bhimasar, Taluka: Anjar (Kutch)-370240 (hereinafter referred to as
‘the appellant’) has filed the present appeal against the Order-In-Original No.
26/JC/2016 dated 23.12.2016 (hereinafter referred to as ‘the impugned
order'), passed by the Joint Commissioner, Central Excise & Service Tax,
Gandhidham-Kutch (hereinafter referred to as “the lower adjudicating

authority” ).

2. Briefly stated facts of the case are that the appellant are holding
Central Excise Registration MNo. AACCDOZZ3IHXMO01 and engaged in
manufacture o! excisable goods viz. Unsaturated Polyster Resin, Epoxy
Resins and Alky! Resin falling under CETH 39079120, 3973010 and 39075000
respectively of the first schedule to the Central Excise Tariff Act, 1985.
They are also availing Cenvat Credit of duty paid on inputs, capital goods
and input services under the provisions of Cenvat Credit Rules, 2004
{hereinafter referred to as “the Rules™), During the course of audit for the
period from April, 2009 to February, 2014, it was revealed that the raw
material was being supplied by M/s. Ashland India Pvt Ltd., Mumbai
(hereinafter referred to as “Ashland”). The appellant manufactured the
finished goods as per specifications and after affixing brand name of
Ashland and appellant cleared/removed the goods under invoice with
remarks as “Stock Transfer” on payment of duty., The appellant had
signed/entered in Memorandum of Understanding with Ashland to start
production of Polyester Resins and Gel-Coats for Ashland which would be
supplied to customer in India. ) Htf"
"l .
£.1  The scrutiny of the Cenvat credit records/registers revealed that the
appellant had debited the Cenvat Credit for payment of duty. Further, the
appellant had, in addition to Excise Duty, debited the Cenvat credit in the
sald register with remark “Service Tax Debited on Fixed Charges for the
month ....." Subsequently, Ashland had availed Cenvat credit of the Service
Tax paid by the appellant. Thereafter, Ashland had issued “Input Service
Distributor (ISD)" invoices to the appellant for taking Service Tax paid by
the appellant. The appellant had wrongly availed Cenvat Credit of Rs.
39,61,126/- on the basis of various ISD invoices issued by Ashland vide Entry
Mo. 14 & 15 both dated 31.05.2012 and 154 dated 31.09.2012 in their

Page X of 13



Appeal Mo VI3 0G0Mm s 20n 7

ik
g i TR

Cenvat Credit Register. The Cenvat credit availed by the appellant of 15D
invoices was in contravention of Rule 7, Rule 3 and Rule 14 of the Rules.
The appellant accepted and reversed/paid the said Cenvat credit of Rs.
59,61,126/- vide Entry No. 224 ta 226 all dated 31.03.2014 in their Cenvat
Credit Account. However, the appellant had not paid interest amounting to
Rs. 19,32,440/- which was required to be recovered from the appellant
under Rule 14 of the Rules read with Section 11AA of the Central Excise Act,

1944 (hereinafter referred to as “the Act").

4.2 Show Cause Notice No. V/Gnd-Dvn/Gnd-V/Commr/135/2016 dated
18.02.2016 proposed to disallow and demand Cenvat credit of Rs.
59,61,126/- under Section 11A(4) of the Act read with Rule 14 of the Rules
and to appropriate already reversed/paid Cenvat Credit. It also proposed to
recover interest of Rs. 19,312,440/~ under Section 11AA of the Act read with
Rule 14 of the Rules and to impaose penalty under Section 11AC of the Act
read with Rule 15 of the Rules. The Show Cause Notice was adjudicated by
the lower adjudicating authority vide impugned order wherein he confirmed
the demand of Cenvat Credit of Rs. 59,61,126/- and appropriate
reversed/paid Cenvat credit against the said demand. The lower
adjudicating authority also ordered to recover interest of Rs. 19,32, 440/-
and imposed penaity of Rs. 59,61,126/- upon the appellant.

3. Being aggrieved with the impugned order, appellant preferred the
present appeal, inter-alia, on the following grounds:

The Appellant submitted that the impugned arder passed by lower adjudicating

authority 15 incorrect on facts as well as law. AL
¥ on fact 5 la s

3.1 Interest under Section 11AA of the CEA, 1944 read with Rule 14 of the
CCR, 2004 is incorrect. Legislative history of the Rule 14 of CCR 2004, clears
intent of the Legislature. Section 11AA of the Act, produced below, provides
for interest liability when the assessee liable to pay duty has delayed the
payment of the same.

Section 11AA:  Interest on delayed payment of duty. -

(1) Notwithstanding anything contained in any Judgment, decree, order or direction
of the Appellate Tribunal or any court or in any other provision of this Act or the
rules made thereunder, the person, wha is liaple to pay duty, shall, in addition to the
duty, be liable to pay interest at the rate specified in sub-section (2), whether such
payment is made voluntarily or after determination of the amount of duty under

Page 4 of 13
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section TTA. sgnad
From the above, it is clear that the provision only provides for interest on

delayed payments of excise duty in case of failure to credit the tax or any part
thereof to the account of the Central Government within the prescribed
periods. It is therefore submitted that since, in the present case, there is no
liability on the appellant towards excise duty, nor any utilization of CENVAT
Credit for such liability, application of Section 11AA is not warranted. Also, any
kind of short payment or non-payment of excise duty is out of the scope and
accordingly, question of payment of interest under Section 11AA of the Act
does not arise at all. Thus, interest that should enly be a consequence of a tax
demand cannot be eventually levied even in case where CENVAT credit was
taken wrongly but not utilized. In view of the same interest under Section 11AA
would not be leviable. They rely on the judement of the Apex Court in the case
of Prathiba Processors vs. Union of India [1996 (88) ELT 12 {5C)] wherein it has
been held that interest is levied to compensate the loss sustained by the
Revenue. In other words, it can be said that interest is payable for the period
during which the Revenue is deprived of the duty, which it was legitimately
entitled to and as the assessee had the benefit of the duty by not paying the
duty payable on the due date. Interest is compensatory in character, and is
impased on the assessee who has withheld payment of any tax as and when it s

due and payable.

3.1.1 They relied on legislative history of Rule 14 of CCR, 2004 in order to

-

understand the real intention of the provision, which is as under: fin.

a. Rule 14 of CCR, 2004 till 16.03.2012 - During the said period, the
relevant part of the Rule 14 of CCR, 2004 read that CENVAT credit
wrongly taken ‘or’ utilized or erroneously refunded. During the

said period, there existed the confusion that the interest could be
impased on existence of any of the above referred facts
availment, utilization, erroneously refund) and various courts
interpreted the said provision in different ways leading to one
interpretation that, employment of two ‘or' in the provision has
to be meant and construed as ‘and’ (thereby implying that, both
avallment and utilization has to be there for imposition of
interest), other interpretation being that, even of one of the said
criteria is satisfied, the interest can be recovered. Thus, this
leaded to judicial tussle between various courts and
interpretation of the said provision,
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b. Rule 14 of CCR, 2004 from 17.03.2012 till 28.02.2015 - To over-
come the above issue of interpretation, the Legislature on
17.03.2012 vide Naotification No. 18/2012-C.E. (N.T.) amended
Rule 14 and replaced ‘or’ with ‘and’ thereby implying that for
recovery of interest both wrong availment and utilization of
CENVAT credit should be present.

€. Rule 14 of CCR, 2004 from 01.03.2015 - Further, in order to
segregate the concept of mere availment of CENVAT credit from
utilization of CENVAT credit, the Legislature vide Notification No.
06/2015-C.E. (M.T.) dated 01.03.2015, again amended the
relevant portion of Rule 14 of CCR, 2004 and bifurcated Rule 14(1)
of CCR, 2004 into two distinct clauses, one dealing with mere

availment wherein, only wrongly availed CENVAT could be

recovered without any interest and other, dealing with both
availment and utilization, wherein the interest should also be

recovered.

The perusal of the above legislative history of Rule 14 of CCR, 2004, clearly
outlines that the Legislature always was very clear about the fact that, in case
there 15 no utilization of wrongly availed CENVAT credit, the interest can in no
manner be recovered. They rely on the following judgments in support of their

claim:

1. Zile Singh Versus State of Haryana and others, 2004 (8) SCC 1, @"r iﬂﬁ#.

2. Bengal Immunity Company Ltd. Vs, The State of Bihar BOrs., [1955] 2
SCR 603, Heydon's case (3 Co. Rep.7a: 76 E.R.637)

3. Allied Moters (P) Ltd, Vs. Commissioner of Income- tax, Delhi, {1997)
3 5CC 472

3.1.2 Thus, referring the above judicial precedents, they submitted that for
recovery of interest on the CEMVAT credit availed wrongly, they should have
availed said CENVAT credit and also utilized said CENVAT credit, for the reason
that interest is just the shadow of the demand/ duty evaded and till the time,
one has actually utilized the said CENVAT credit the duty can in no manner be
said to have been evaded. In the instant case, they had not utilized the
disputed CENVAT credit, which is supported by the perusal of the Cenvat credit
register and ER-1 returns, which shows that the CENVAT balance never went
below the disputed CENVAT amount. They rely on the following judements in
support of their arguments:

Pagn 6o 13
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1. Commissioner of C. Ex. & 5.T., LTU, Bangalore v. Bill Forge Pvt. Ltd.,
2012 (279) E.L.T. 209 (Kar.).

1. CCE, Ludhiana Vs Jagatjit Industries Ltd. [2011 (22) 5.T.R. 518 (P & H)]

3. Bidhata Industries Pvt. Ltd vs. CCE, Thane [2007 (220) ELT 919 (Tri-
Mum}]

4, CCE vs. Gupta Steel [2006 (205) ELT 24 (Guj)]

5. CCE, Madurai v. Strategic Engineering (P) Ltd. - 2014 (310) ELT 509
(Mad. )

Therefore, in light of the above judicial precedents and relevant facts, a
purposive construction giving retrospective effect of the amendment in the
Rule 14 of CCR, 2004 is a must and the only inevitable solution. Hence, no
interest can be charged from the Appellants. They has obtained a favourable
order in their own case having similar issue vide Order-in-Original MNo.
07 /AC/ANJAR/2016-17 dated 10.11.2016 wherein the Assistant Commissioner
had held that with substitution of the words “token and utilized wrongly” in
Rule 14 of CCR 2004 w.e.f. 17.3.2012, the demand of interest on the amount of
CENVAT credit taken wrongly on or after 17.3.2012 is not sustainable. Thus, in
the present case as well the same effect should be rendered with regards to
the applicability of the provision of Rule 14 of CCR 2004 considering the
amendment w.a.f. 17.3,2012 for the period post 17,3.2012. Therefore, they
submitted that for the period from 17.3.2012, interest under Rule 14 of the
CCR, 2004 cannot be charged and so the demand of interest in the impugned
order is liable Lo be set aside.

3.2 They further submitted that it is an undisputed fact, that CENVAT Credit
availed on the 15D invoices was not utilised towards discharge of excise duty
liability. Accordingly, it is submitted that the impugned CENVAT Credit wrongly
taken by the Appellants has not been utilised thus leading to no loss to the
exchequer in this account. The closing balance of CENVAT Credit reflected in
the monthly ER-1 returns filed during the period from April 2012 to March 2014,
The same adds credibility to the above argument that ‘CENVAT Credit wrongly
taken by the Appellants has not been utilized for the purposes of payment of
any duty’. It would also be worthy to note that the invoices pertaining to 15D
and the amount of CENVAT Credit deemed to have been wronely taken were
identified and reversed by them during the course of Revenue audit only.

1.2.1 The entire issue is revenue neutral and therefore there can be no
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malafide intention to defraud Revenue during the disputed period. Thus, the
demand against them is liable to be dropped on the ground that the issue s

revenue neutral, They rely on

1. Commercial Engineers & Body Builders Vs C.C.E. Bhopal, 2017 (1) TMI
298 - CESTAT NEW DELHI.
. Cadbury India Ltd. Vs C5T, 2017 (2) TMI 208 - CESTAT MUMBAI

3. M/s. Modern Woolens Vs CCE, 2016 (11) TMI 1353 - CESTAT NEW DELHI
4, CCE v. Coca Cola India Pvt. Ltd. 2007 (213) E.L.T. 490 (5.C.)
5 Steel Authority of India Ltd. v. CCE 1985 (22) E.L.T. 487 (Tribunal)

Affirmed 1n 1991 (51) E.L.T, A42 {5.C)
b. Matrix Telecom (P} Ltd. vs. CCE 2013 {32} 5.T.R. 423 (Tri. - Ahmd. )

i CCL Products (India) Ltd. vs. C5T 2012 (27) S.T.R. 342 (Tri. - Bang.)

B. Essar Steels Ltd. vs. CCE 2009 (13) S.T.R. 579 (Tri. - Ahmd.)

Thus, the impugned order demanding interest and penalty when the CENVAT
credit has been already reversed before the issuance of SCH is liable to be

dropped, as the entire issue is revenue neutral.

3.3  They also submitted that they were under bonafide belief in view of the
submissions made above, that the CENVAT credit so availed under 15D invoices
was duly available to them. They reversed the entire CENVAT credit wrongly
availed as pointed out by the Audit department before the issuance of the
SCN. Thus, there was no wilful suppression with an intention to evade duty.
They submitted that there is no rule which compels them to inform the
Department about availment of the CENVAT credit on ISD invoices. They had
fully disclosed in entirety all the transactions and the details of the CENVAT
credit availment and utilization in the periodical excise returns so filed by
during the disputed period and had also co-operated and disclosed the records
and documentation in this regard to the Department officials at the time of
Audit., It is a well settled law that where a particular information is not

required to be submitted under law, if not supplied does not amount to

suppression. They rely on following judgements: o

—

1. Apex Electricals v. Union of India, 1992 (61) ELT 413 (Guj)
i, Unique Resin Industries v. CCE, 1995 (75) ELT 861 (T)

iii. Gufic Pharma v. CCE, 1996 (85) ELT 67 (T)

Affirmed by Supreme Court at 1997 (93) ELT A186.

3.3.1 Without any deliberate intention to withhold/ suppress information
from the Department, invocation of the extended period of limitation cannot

be justified. Further, in the present case, they have not committed any
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positive act to suppress information from the Department with the intent to
defraud Revenue, They rely on the judement of M/s Anand Nishikawa Co Ltd
Vs Commissioner of Central Excise, Meerut reported at 2005-TI0L-118-5C-CX,
Padmini Products Limited v CCE reported at 1989 (43) ELT 195 (SC). In view of
the above, demand beyond normal period of limitation is not sustainable.

3.4 They have not contravened any of the provisions of the CCR, 2004 and
the question of imposing penalty under Rule 15 (2) does not arise. The penalty
under Section 11AC of the Act is imposable only when there is an element of
fraud, wilful suppression or misstatement of facts etc. with an intention to
evade payment of duty. In the instant case has no revenue implication as they
have already reversed the CENVAT credit wrongly taken before issuance of
SCH. Therefore, the guestion of intention to evade any payment of duty does
not arise in the present case. That no penalty can be imposed upon the
assessee under Section 11AC of CEA, 1944 read with Rule 15 (2), CCR 2004
where the situation is revenue neutral and there is no loss to the department.
They rely on the following decisions:

(1) Patel Alloys Steel Pvt. Ltd. v, CCE - 2013 (293) ELT 264

Affirmed by Hon'ble Gujarat High Court in 2014 (305) ELT 476 (Guj.)

(ii)) CCE v. Sharda Energy & Minerals Ltd. - 2013 (291) ELT 404

(iii) Cosmo Films Ltd. v, CCE, Aurangabad - 2010 (251) ELT 130

3.4.1 They were under bonafide belief as to the admissibility of credit on 15D
invoices. There was no malafide intention to defraud Revenue. They rely upon

the following ratio as laid down in the respective judgements:
1. CCE., Meerut-ll Vs Rana Sugar Ltd [2010 (253) E.L.T. 366 (All.]] ’.:-,_"hm‘:?’lf

Z. CCE, Thance Vs Parle Tablet Tools Pvt Ltd [2009 (245) E.L.T. 302 (Tri,
- Mumbai}]:

3. EssEss Engineering Vs. CCE, Chandigarh [2010 {20) STR 669 (Tri-Del. )]

4. M/s. Hindustan Steel Ltd. v State of Orissa reported at 1969 (2) SCC
627,

5. Kellner Pharmaceuticals Ltd. v. CCE reported at 1985 (20) ELT 80
(Tl.

6. Order-in-Original No. 07.AC/ANJAR/2016-17 dated 10.11.2016

3.4.2 Thus, it can be concluded that Cenvat Credit wrongly taken but reversed
suo-moto before utilization shows absence of any malafide intention and thus
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would not attract penalty under Section 11AC of the CEA, 1944 read with Rule
15 of the CCR, 2004. In absence of the primary ingredients for imposition of
penalty under Rule 15 of the CCR, 2004 as well as Section 11AC of the CEA,
1944, in the instant case, no penalty can be imposed.

4, A personal hearing in the matter was attended by Shri Ishan Bhatt
who reiterated the grounds of appeal and submitted that they have taken
Cenvat credit in May, 2012 and September, 2012 when Rule 14 of Cenvat
Credit Rules, 2004 and interest and penalty is payable only if that Cenvat
credit is utilized also, They have not utilized this Cenvat credit as is
evident from all returns from April, 2012 to Mmarch, 2014 when they had
reversed that Cenvat credit vide entry Sr. No. 224, 225 and 226 dated
31.03.2014. There were case laws deciding this issue as per compilation
submitted by them at 5r. No. 9, 10 & 11 of the judgement of Hon'ble High
Court & CESTAT.

FINDINGS:

5. | have carefully gone through the facts of the case, the impugned order,
the appeal memorandum and submissions made by the appellant including

during the personal hearing.

5.1 The issue to be decided in the present case is as to whether the
appellant was eligible to avail Cenvat credit on 15D invoices distributed by M/s.
Ashland India Pvt. Ltd. and is liable to pay interest as well as penalty for
wrongly availed Cenvat credit availed on the basis of 15D invoices issued by
M/s. Ashland India Pvt. Ltd., Mumbai which is not their group company to
distribute 15D credit to the appellant being jobworker of Ashland, or not. S
% I-\.'::"J'h
W~

6. | find that apoellant has reversed Cenvat credit on ISD invoices issued by
Ashland on being pointed out by the Audit. The appellant has vehemently
argued that though they had availed Cenvat credit wrongly but had reversed
the Cenvat credit without utilizing the same, which means they had not availed
the said Cenvat Credit at all. They have put forth arguments and stated that
balance in their Cenvat credit account was never less than that of availed by
them during the material time. The period of dispute in the case on hand is
May, 2012 and September, 2012, during which they had wrongly availed Cenvat
credit on 15D invoices. They also relied upon the amendments made in Rule 14
of the Rules, which is re-produced below as amended from 01.04.2012:
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Rule 14: Recovery of CENVAT credit wrongly taken or erroneously refunded, - Where
the CEMVAT credit has been taken and utilized wrongly or has been erroneausty
refunded, the same along with interest shall be recovered fram the manufacturer or
the provider of cutput service and the provisions of section 114 and 1144 of the Excise
Act or section 73 and 75 of the Finance Act, shall apply mutatls mutandis for effecting
such recoveries.

6.1 On perusal of the above mentioned Rule 14 and wordings used, it is clear
that the Cenvat credit taken wrongly and also utilized subsequently shall be
recovered along with interest, hence both conditions i.e. Cenvat credit taken
and utilized are required to be fulfilled for recovery of interest. It means if
anyone has taken wrong Cenvat credit but not utilized the same and on being
pointed out reversed the same before utilization, interest on the said Cenvat

credit not required to be recovered.

6.2 In the case on hand, the appellant has wrongly availed Cenvat credit of
Rs. 59,61,126/- in the month of May, 2012 and September, 2011. On going
through ER-1 returns for the month of April, 2012 to March, 2014, it revealed
that they had balance of Service Tax credit more than Rs. 59,61,126/- in their
Cenvat credit account all along. Hence, they had not utilized this Cenvat
credit, which was taken wrongly by them. Therefore, | hold that applying the
language of the Rule 14 of the Rules, the interest is not required to be
recaovered from the appellant.

F As far as penalty under Rule 15(2) of the Rules imposed upon appellant is
concerned, | find that Rule 15{2) reads as under: ﬁu ﬁ o

“(2) In a case, where the CENVAT credit in respect of input or capital goods or
input services has been taken or utilized wrongly by reason of fraud, collusion

or any willful mis-statement or suppression of facts, or contravention of any
of the provisions of the Excise Act, or of the rules made thereunder with
intent to evade payment of duty, then, the manufacturer shall also be liable
to pay penalty in terms of the provisions of Section 11AC of the Excise Act.™

{Emphasis supplied)

7.1 Here the words used are ‘taken or utilized" and hence differ drastically
from the language used in Rule 14 of the Rules. It means penalty can be
imposed in case of suppression of facts or contravention of any of the
provisions of the Central Excise Act, 1944 or of the rules made thereunder. In
this case, the appellant has wrongly availed Cenvat credit of Rs. 59,61,126/- on
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the basis of ISD invoices issued by Ashland vide Entry No. 14 & 15 both aated

31.05.2012 and 154 dated 31.09.2012 in their Cenvat credit Account. The
appellant reversed the wrongly availed Cenvat credit vide Entry No. 224 to 226
all dated 31.03.2014, after a period of two years but not on their own but on
being pointed out by the department. The appellant has argued that there is no
rule which compels them to inform the Department about availment of the
Cenvat Credit on ISD Invoices as they had fully disclosed all transactions and
the details of the Cenvat credit availed and utilized in the periodical returns. |
find that Rule 7 of the Rules deals with manner of distribution of credit by
input service distributor, wherein the procedure to distribute Cenvat Credit.
Rule %(6) of the Rules, re-produced below, casts obligation on manufacturer
and the burden of proof regarding admissibility of the Cenvat credit lies upon
the manufacturer,
(6) The manufacturer of final products or the provider of output service shall
maintain proper records for the receipt and consumption of the input services
in which the relevant information regarding the volue, tax paid, CENVAT
credit taken and utilized, the person from whom the input service has been
procured is recorded and the burden of proof regarding the admissibility of
the CENVAT credit shall lie upon the manufocturer or provider of output
service taking such credit.

7.2  Therefore, the plea advanced by appellant is of no help to them since
they are working under self-assessment regime and legislature has put faith on
the assessees to work as per law and procedure. Since, the appellant has
violated the provisions of Cenvat Credit Rules, 2004 read with Central Excise
Act, 1944, Hence, | find that appellant is liable to penalty under Section 11AC
of the Act read with Section 15(2) of the Rules,

8. In view of the above facts and findings, | set aside the impugned order
for recovery of interest but uphold the impugned order for imposition of
penalty.

¢t admEE A gEn g #1 0 wfE & Feen Inies i # R e g o
B.1 The appeal filed by the appellant is disposed of in above terms,

D e if
A ~ N e
W
(AT FA)
yrgwFa (Irdfea)
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