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antqr ar ftar+r
f)ate of Order:

0t.12.2a17

(A)

TfrR Sdc, 3its-+-d (3T0'FH), {rs-stc eERr vrfta /
Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkor

Srqt 3n-gffi FgFd $rilEa/ jcr yfi/ rflq6 3nryd. *drq racrq eln6i + 6{ fiir+ta Lrffia{ i ?miqrr aaRr Jqtfifua arti
{d lnier t qFa /
Arising out of above atenlioned OtO issued by AddrlrcnauJoinrDeputy/Assislanl Commissjoner. Centrat Excise / Seruice Tar
Rajkol / Jamnagar / Candhidham :

3I+tr{-dt & qF.ffi 6I drn (rd qafl /Name & Address of the Appellant & Respondenr :-

M/s. Natural Petrochemicals p. Ltd., Survey No., 443, 440/1-3, NH g_A, Village :

Bhimasar., Taluka Anjar - Kurchh- 370240.

f{ 3ntr(J+ ) t eqfila +5 .qBa Fffifif..d air* n gq{€ orfir+rfl I qrfuF{or } ssrr }+F T{ F{ iiF.fl triAny person aggrieved by lhis Order in-Appea nray trte an 'appeat to the appropfiale aulhordy tn lhe foloy(ng way

*F rlna' 6"-a-q LqE en=F -.d p-d-FI f0-+n * q? rff, +;Aq r,!E ?-a fi.RFrE t9,14 *r uqr:5B +r-ri-r r'a A-F ltrfr-rp'Igga st trrrt 86 e rar.r 1#-r -* *' n ,*a* a ,

Appeal to Customs. :rcise & Service Tax Appellate Tribunal under Section 358 of CEA j944 / Under Sectlon 86 of theFinance Acl, 1994 ar appeal lles to:

ad-fiq qf;4F'{ p rxFtz +nfr f.F,J .{lFl ?j-B, +.tra ra,E- E - ri-a.o r+-irs a,r4foEw &. j"r}E drd d.{t qTq,r2. .ltR * q{E .rg t-fl a 6 rr* .re-

The special bench ol cusloms. Excise & service Tax Appellate Tribunat of west Btock No 2. R.K puram New Dethi in amatters relaling to class(icaton and valuation

lqfrra qft-& rra, I -nr r r+nr + P-^rl.e,v E?t I,e? ffpl ,_a e+Ia J.qE elF --r Sdr+? lrffii .xr4lttr6{rlIk) & qS'{F err*{ SF6+l a?+{ Td {aqrj * rra *ax..*s lz"""i *r-*. =.} .rtF, .To lhe Wesl regional bench o1 Customs, Ercrie & Servrce fu, epp"riri" fnornui lCfSterl at. 2,,Ftoor Bhaumati BhawanAsarwa Ahmedabad !.80016 in case ot appeals other rtan as n,en[ineA tn pa,"_ 
-ttut 

"Uo""
trffia rqrfu_elsr ir. ,q-Fer d1-a qrda nrd a: f]r .t;?q l:ve s;a tgfa, lr[r?fl 200t ] r]re 6 + ]rd4r ?rfIi Br(.,rd cqr EA-3 6r.r. qFq r e: Fsin.+,r -?" ran €ai t #; qF-; €nr J:rr :,rqz er.? fl si?" .,an St oin,,h. 

"Fnqr 
rrq- iFFr To,.5 prgo, li'l .FF 5{E"o1 o 50 F-o {r -,? }rrrdr 50 Fr€r ^F d l&alarssr , onni-wd 5690, c{rr lra 16669, Fq{ *- Atr+r ,e' gr"- * # F''r,;,- enrf,i,-,= *',frr=, 

".e";fiHar7n+6ro f,r erql l rr<Er+ &-F.E n Frfl n f*+ rft Fra.ias et, *'#"eu- jrrrl r@ffi-i *- fl_( adrrl +at l.rar .,r?- |+iatuF fiq. F rrr{,, +* f {F ?rra r 6irr a--f m ra+.,o*, **iil,Ja rr- h; j,'r;# frr:H#.i,*Rn }rnz? rJ +'F? 500i rqs +- hrtiia rF6 rn o.ri iJlr ,,

The appeal lo lhe ;'ppellale Tribunat shait be flted rn quadrupticale rn {orm EA 3 / as prescribed unde. Rute 6 ot CentratExcise (Appeal) Rulcs. 2001 and shatt be accorirpanred againsl one which at ieaal shoutd be accompanred bv a fee .f RsI,000/ Rs.5000/ t,s 10000/ wl-ere dmoLr. or durl Oon',r.,0,..r.,".ro*rri, r"rrr" ,, ,r,, l-.r,' ; ,::; :,d-i": ;;above 50 lac resp€':rrverv Ir lhe lorm or cros<ed bant drah ,a fa!olll or As\r Rpg,slrar or b,a^ch ot ar, ,,o-.Fare.r pubr,cseclor ban& of the ptace where the bench of any nominated pobtrc sector Uant< ot tne place where lhe bench of rf," irilr"rlis situated. Appticaticn made tor grant of slay shalt Ue accornpan,ett Oy i f". oi ii. sool_

r$.+o,_zrsrfuff .l^ [Jrsr tr&i ?:- trE,ftrF lCo4 A tJ.a g6rtr r ]r{ra Sdqr F{F_d_ir lgq4 + F,rfl q(tJ _-.tadElrlft-a qqr sr 5,t a.r qFq.q fi r Fa,. Fa ra4 -r.r" 
","ir, 

- B-<i*";h 14 4 {r+) qiJ Er, F r ,;r Frrqji x q+.qE TF ira fiS o-+c, J,t, rFF F {F q,r;"?: ;; o-** + * .ar.i fi ,* lrr ffi ffiTlrer {Er 5 ars r-I lit* 4e 5 "r.,r ,on ar 50 .r! 6r aa, Flnr 50 
"" 

;-;'r,1;*-; 
"'-;r- 

,i;;,::* ;#lit-d $!rdr ro 000/' rqq 6r ?ufm *s' eF* o fr # -r, FiF;;;;,-. odtur ,'11.1,.r "-q.ntu-{r *r ?n o ar<.4+ rfrrcr + x E f+4 ltt qrrf.;a-i gn a* {a. -n he*. r. sr., #:- "Fur ,.al ,,rFe , ,rdfu ,rF, *. srrraraS+ fi rs srre-, F.dr a-QT s<r r<f0.a l#ta,r-Erh6m *r gns, ar,_E i i..o xar, r.- rrifl, + i-+, :rra_a;-qr i mrr500/- xqE qir Frift-a ?Fa lrFt Fa:r 6rm t,

The appeal under;ub sectron (1) ot Seclion 86 ot lhe Finance Ad. tg94 lo lhe Appe ale Trjbunat Shall be filed inquadruplicate rn forn S r 5 as presc4bed unde, Rute 9(ll ot ri,e- iel,,,.c .-a'r'p,r]es rgql and Shd be o.66-panreo bl acopv of lhe order apDealpd aqdrnsl (o1e ot.wh(r shatr be cenrliqO cooir 
""a "'t"r,O 

be accomoarreo l,'" ,!". 
"; 

"ir,
1000/_ where the arlounl ol service lax & inlcrest demanded & penahy tevr;d ot Rs.5 Lakhs or tess Rs5000l where lheamount of Setu,ce la\ & r'rtp,esr .,ema1ded I penatt, re,/terl ,, 

-rn",'" 
I'f,". f,r"'f"lt,, fr, .o, u,i"",,,.i;, ,iir, "il,ir-Rs 10.000/ whee,re amounr ot sFrvr.o.rax.&,,rre,esl ocmaried t;";;i; i;;;"" ,s more thdar,n, Iarhs,uDeas ,n rherorm ot crossed bank drafl in tavour or rhe ass,"runr n.g,sr;,-ii ri"l"ij 

"i'ii..""0 
pubric Seclor Bank of the pracewhere rhe bench of rribunar rs situared / Appi,cation ,nual ioig,-i i"r ir-1, 1,,]i, irl accompdnred b! a iee of Rs:j00/,
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ii.a jrfltl.rff. 1994 A tr]-{r 86 *I 3q-mrj]} (2) L,{ (2A) + :rr,ta rt *r:rdr }dt"r Sdr6r fr{rqr&. 1994, } i*r+ 9121 qq

9(2A) 6 arn ffitltd cr{ s.T 7 fr fr 7r i{Hl !( ,{r* qru }E-r. *drq }.cld a{F }rrrdr }l,Trd (liffl +iaq 
''qrd. 

T6
afl1l qfld 3irlrr fi cfAai Smra sit (J4* d t's c1A ss.r1t,{-ri ff$ 'ritst rm 3ry4n EEr{ {6rrfi ItB{r nlrqr lc.rq.fr, a.afq

racrd 9J6/ idr6{ ai 3rffirq ;qrqr,il6{rr 4rt nri-ra cJ +{i '61 1**l ii q.rd ln*i a ffi 
'fi 

qlq s EETi 6rs d I /

The ap-peat under sub seclon (2) and 12A) oi lhe seclion 86 lhe Finance Act 1994. shall be liled in For ST7 as presc bed

under Rute 912) & 9l2A) of the Service Tax Rutes 1994 and shall be accompanied by a copy of order of Commissioner

Central Exctse or Commissioner Centrat Excrse (Appeals) (one ot which shall be a cenified copy) and copy of the order

passed by lhe Conrntissioner aulhorizing lhe Asstslanl Commissioner or Depuly Commissioner ol Central Excise/ Service Tax

lo lrle lhe appeal belore lhe Appellate Tlrbunal

srfi ?rG 6alq ,arre er+ r? qa+l y*r-jro rrfuo irrrtl a oia ]^i.d + Frr-d F a€rc taqr4 rriE 3f0ft4Ir 1944 +
trmJinq * r-,r. r h ffis xfua{x r99a & uRr 81 4 q;tn-d FarFr fi 5n Fr{ #r re t aq }r{?r } cF xfifftr
.du6T0 n r{l.d 6Tl EFq raz ?I;a"rrdr 6r p.T } l0 q{lrF t,0."r -.,fa rrq ra 

"r.e'a 
?afa, I ql Ttrtfl Td *_{q qrn-dr

lffi i. fl 
'l7rira 

F+rF i'Ic .red'f+ ar tr,r ;l rdra rF Fa a ar't vq{i'F ta rt'l eE 6ia Fqr t vfu4 a al
- 

f"?q 5flre ?I;E (d tr{r+T t lrf,lr" "ar4 1}q 
'R' 

ejad' d A-q ?nB-d H

(r) tm ll a* rdjra rFF

(ii) ffic a.rr Ar A id 4 d {l9I
(iiD #. Efi ffir + ts1la 6 + iidi-{ lq .+.{
arrjqrf*5rrumivr+rraft--Jrq(i2i]rf.Iia4ff2014*rrT{irtT'ffi]rq,i+{flfu+]tlixlxfffr.{mii.a

r:ma rs ro g$-e 6t drq aA rinr/
For an appeal to be fitect beiore lire CESTAT. onder Section 35F of lhe Cemral Excise Acl. 1944 wbich is also made

applcabte io Service Tax under Seclron 83 of the Frnance A.t. 1994, an appeal against thrs order shall lie befole lhe Tribunal

onpay.nentofl0gbofihedutydeman(ledwheledulyoldulyandpenallyareindlspule,orpenaliy'whelepenallyaloneisin
dispule, provided the amount o, pre deposil payable would be subiecl lo a ceiling of Rs 10 Crores

Under Central Excise and SeIVice Tax. 'Duly Demanded shall include :

(a) amount deiermined under Section 11 D

(ii) amount of erroneous Cenvat Credit laken:

(iir) amounl payable under Rule 6 ol the Cenvat Credit Rules

provided furlher that lhe provrslons ot this section shall not apply lo lhe stay applicalion and appeals pending before

antr appellale authorily pnor lo the commencenrcnl oi the Finance (No2) Acl 2014

sRiT m6r{ 6l q:-dnfltr Jri6i :

Revision applicalion lo Government ol lndra:

<fl lrre.er;n qdt?{ol,rfd-fir fr--tu. ril, i +-As r.qrd'F !4l"al l9S4 e rfl'35tf 4 ctrE q{T6 * }t:rJi-a rd-l

;iiJ -"i] *;, 1d#; ;# i"= H; ;;- -;"8*- *r oa' au' ffq lIda F.J'd srt al nli+ r1000r' 4)

i*qr alar ffarl /

L i"ri.ion uppr,."rion tres lo the under secrelary to the Go.rernment o, tndia..Revrsron Apphcaron unit, Nlnrslry ol Finance

Depanrnenl ot Revenue 4th rroor. ,"ui"'n ii"Jp eutia,ng. c"aiurn"nt street. New Dethr 110OOl under Seclron 35EE of lhe

ci'e rsal in respecl of ihe followrng case governeo by firlt prou'so lo sub seclion (1) of Section 358 ibid:

q+ ffrd * Hl {5E a + Frri{, rFr,i-6F1"' F{'fr rrd { HI FTEri I tr'TtrrE + qrnr]Ia t Cfrrf, ql fr.dl }l;g 6rrqr} !,l

it'fr; ,* g.g a,I" n {sr F<r, qF qt#'* J# , * o* ta s q'r irg'rdr 4 fiF + sFr{{tr e itfla E:fr 6F-{cFl ar

-fi8t rriF .r? i Fr"i + a;FFra & prrd lr i

iIi"I 
","i"i "i, "r 

gt"d.. "t-" 
rhe toss occurs rn transir ironr a facrory to a warehouse or to another faclory or from one

warehouse 1() anolher durinq tnu.orrs" oi-pro-."ising of the ooocts in a w;rehouse or in storage whether in a factory or in a

e{r.a +.rrdr ffi lq + qri; Fiqra 6' rA cr{+EA-eToriqr-ae {ii Erd rlr rt 'E 
}*s t;crd ?F4 *9' (trd') }

Errn Ii ,n fira + eral E+ roe qr 8}r +i Fdrjr al Ttr Bl /

lncaseoirebateofdutyolexclse*qood'-",pon"a'ouny.o,n.ryolleflllory,oulsldelndiaofonexcisablematerialUsedin
fn"-ni"nrtu.rr," oI the goods whrch are'exporred lo anY counlry or terrrlory oulsrde India

,ft T.ru er;;F +r srrtar4 t6rr fiar fir.n *. Er6{ iqla qr tna 6l x-|fl fuifl frqr 4qr tl /

"i""" "f 
i,.*. eiporreo outsrrle lnr,ra erpon 10 Nepal oi Bhulan wrlhoui payment ol duty'

safiaa rqa *. fic.ad ?!F + 8r,Flra e Fi'' ;i {{a a',jr' t{ Jr'tia{8 -a ET* fafta qarJral e {a sl;q A "6 B $rr rt

Trclr "i irsi{il rlifi;q F 
-zET .r* ,,it;; i 'i' 

't6s 
$ tr;-iijs'* da; +; & n? -ntr€ mrar sprqrtrfir qr q at A

qird ffir, 4n t i
cledllolanydu\allowecllobeutlllledlowaldspdymenlotexc'sedulyollll'lalploducls.lndellheplovlsiolsotlhlsAclo|
the llules made lhere u.]der s,rch 

"r4", 't 
prt."i oi the Comnrrssroner'rApDei'ls) on or afler' tl' dale apporlled ulder Sec

109 of lhe Finance {No 2) Acl 1998

lq-.Frd illtrda .fr 4 qfiqr c{r rEnl rA 8 p n*l +Ff,T t4l.a ?]i-s rrTrt i}rqrrp' 
'001 

+ ?sF I t }iartd fraE[ic t

tfl r-qrr + Fqsor e 3 8" + tf{rt' fi rral aiF l{q-rrd;l iEr'a'F Ellr-fid lrd?l a ]{ffd }'z?r +'Er cffqr liEtd $t 
'7rfr

arfl6n, n:: ft fitrq riq.a ,r- ,trr-*!. 'r?oi'5 t* ,.s ri"* 
-#o 

ptnqo" 
'r's- 

a ]rdt"'t & srra * rt{ qr TR-6 6r qfa

€-"Td fi srdi rfacl l

The above applicalion shall be made in duplicale ri FoIm No' EA 8 as specified under Rule g ot Central Excise (Appeals)

Fules,2OOl withrn 3 months lro* rn" iui" in Gi"h the order soughl lo be ap.paled aoainsl ls communEaled and shall be

nccompdnied b) two copres eaLn ot th;bto ald Oioer rr-Appeal li snould_also be acco-rnpan'ed by a copy.ol TR_6 Challan

ir"'a"iii'-"q-p"y.*l oi prescriueo i"" ui ptuttiio"o under Section 35 EF ol cEA 1944 under lVaior Head of Accounl'

qdtaTsr ln&aa q. €rq ffFiafud l}r]\fta eL4 *r xalqrff Si srJt qriil' 
I

iri so"a l+a ir6 arq 6q, ot r"g # Si,H";;/ 
-;'i*;'R- 

arc:]tr qfa strrd {6s r.6 drq 6qt i -qrdr d a

rrd looo i 6r lIrr-rd it-qr rt!' I

# ,l,H;:;ffi;iln':i"ri r" u..orp"n,"d by a lee of Rs. 200/ 
.where 

the amounr involved rn Rupees one Lac or less

"nJ 
n" looO,'irn"," lhe amount rnvolvetl rs more than Rupees One l_ac

qft tF ].2?r , ti {d JIEri .5I rfide' A 4 q--,.+ ra l-E?l + fi( er'4 5I trJr;rrfr E{Fa an fi EF-qr Tral rGsl 5s a!{ }

rri fl f fi GEl {A nt f, c{a + ;";+H,}d;";,t# h c* y$-a qr +ffq rr*p a. 16 3{raa f&-4- n", r, /

rn c;se ii rhe order covers 
""r,"r" 

,,,,i.b*t' jt-"".r- i" oiiq'"a. iee jor each o.l.o should be paid in lhe €foresaid manner'

nor wilhsranding lhe iad that tre one appeat io ine nppettani r"Uunal oI the. one application lo lhe Central Govt' As the case

,"rv-nilii riri.i lo avord scriplona work if e*crsrng Rs I lahh iee oi Rs' 100/ for each'

aqRittBa -4lqrda eI"6 rfiftuI 1975. + lrd={ni I * ]]Esl1 {i{ jnt?r ('i €',.7ra xrhr fi cfi' q{ Erift-a 6'50 {q} 6r

ar4Frq eIF6 faf*r #ai otat et'tn i I

^^a 
.^nr-^f annt,.arion or oto as the case may be and lhe order of the adiudicaling aLrihority shall bear a coun fee stamp

;;.*ik-";t;;;,-;"i,"0", sin"o'r"'r rn lerms oi rhe coud Fee Act 1e75 as amended

t'r8r ?r-{ +;fi'q saqs ali4 I.d sm6{ xffiq;qrqrfu+l"r fard faFl) lMl 1982 i dFIa ('E 3ra s{Flrd flimt dl

"6k st{a dd Ar"r #l xt ,} r:qri inaF-n ?ri 'ral tl L.-..- a^d c,

Atlenlion rs also invited to the t't"t io'ering tne'" artd otner retatecl mallers contained ln the Cusloms Excise and Servrce

Appellate Tribunal (Procedure) Rules, 1982'

ri.E x{l-Jtq qffi 6l nead 48fr 6{* i Fafua EqIr+ Bqd :ilr rdrrrs srdrnai + Rr' 3rfrfrFfi ExrFfr'q a-{{Irfe

www cbec qou rn 6r ts ffii B i

For the etaborate. detarted and lalesr provlsions relaling io fiting of appear to ihe higher appellale aulhorily the appellant may

reler to lhe Departnrenlal websile www ctrec gov in
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Appeal No: V2/ 32 tGDMl2017

:: ORDER-lN-APPEAL :: UgJV\.)J

M/s. Natural Petrochemicats Pvt Ltd, Survey No. 443, 44011-3, NH B/A,

Vittage: Bhimasar, Tatuka: Anjar (Kutch)-370240 (hereinafter referred to as

'the appettant') has fited the present appea[ against the Order-ln-Original No.

76lJC/2016 dated 23.12.2016 (hereinafter referred to as 'the impugned

order'), passed by the Joint Commissioner, Central Excise & Service Tax,

Gandhidham-Kutch (hereinafter referred to as "the lower adjudicating

authority").

2. Briefty stated facts of the case are that the appeltant are hotding

Central Excise Registration No. AACCD0223HXM001 and engaged in

manufacture of excisabte goods viz. Unsaturated Potyster Resin, Epoxy

Resins and AtkyL Resin fatling under CETH 39079'120, 3973010 and 39075000

respectively of the first schedule to the Centrat Excise Tariff Act, 1985.

They are also availing Cenvat Credit of duty paid on inputs, capital goods

and input services under the provisions of Cenvat Credit Rutes, 2004

(hereinafter referred to as "the Rutes"). During the course of audit for the

period from Aprit, 2009 to February, 2014, it was reveated that the raw

materiaI was being supptied by M/s. Ashtand lndia Pvt Ltd., Mumbai

(hereinafter rererred to as "Ashland"). The appe[tant manufactured the

finished goods as per specifications and after affixing brand name of

Ashtand and appellant cteared/removed the goods under invoice with

remarks as "Slock Transfer" on payment of duty. The appetLant had

signed/entered in Memorandum of Understanding with Ashtand to start

production of Polyester Resins and Get-Coats for Ashtand which would be

supptied to customer in lndia.

2.1 The scrutiny of the Cenvat credit records / registers reveated that the

appettant had debited the Cenvat Credit for payment of duty. Further, the

appe[[ant had, in addition to Excise Duty, debited the Cenvat credit in the

said register with remark "Service Tax Debited on Fixed Charges for the

month....." Subsequent[y, Ashtand had availed Cenvat credit of the Service

Tax paid by the appettant. Thereafter, Ashtand had issued "lnput Service

Distributor (lSD)" invoices to the appettant for taking Service Tax paid by

the appetlant. The appettant had wrongty availed Cenvat Credit of Rs.

59,61 ,126/ - on the basis of various ISD invoices issued by Ashtand vide Entry

No. 14 & 15 both dated 31 .05.2012 and 154 dated 31 .09.2012 in their
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Appeat No: V2/ 32/GOM/2017

Cenvat Credit Register. The Cenvat credit avaited by the appettant of lSD

invoices was in contravention of Rule 7, Rute 3 and Rute 14 of the Rutes.

The appet(ant accepted and reversed/paid the said Cenvat credit of Rs.

59,61 ,1261- vide Entry No. 224 to 226 att dated 31 .03.2014 in their Cenvat

Credit Account, However, the appettant had not paid interest amounting to

Rs. 19,32,440/- which was required to be recovered from the appettant

under Rule 14 of the Rutes read with Section 11AA of the Central Excise Act,

'1944 (hereinafter referred to as "the Act").

2.2 Show Cause Notice No. V/Gnd-Dvn/Gnd-V/Commr/'135/2016 dated

18.02.2016 proposed to disattow and demand Cenvat credit of Rs.

59,61 ,126/- under Section 'l 1A(4) of the Act read with Rute 14 of the Rutes

and to appropriate atready reversed/paid Cenvat Credit. lt also proposed to

recover interest of Rs. 19,32,440/- under Section 11AA of the Act read with

Rute 14 of the Rutes and to impose penatty under section 11AC of the Act

read with Rute 15 of the Rules. The Show cause Notice was adjudicated by

the lower adjudicating authority vide impugned order wherein he confirmed

the demand of Cenvat Credit of Rs. 59,61 ,1261- and appropriate

reversed/paid cenvat credit against the said demand. The lower

adjudicating authority atso ordered to recover interest of Rs. 19,32,4401-

and imposed penatty of Rs. 59,61,'126l- upon the appettant.

3. Being ,aggrieved with the impugned order, appettant preferred the

present appea[, inter-alia, on the foltowing grounds:

The Appettant submitted that the impugned order passed by tower adjudicating

authority is incorrect on facts as we[[ as [aw.

3.1 lnterest under Section 11AA of the cEA, 1944 read with Rute 14 of the

ccR, 2004 is incorrect. Legistative history of the Rute 14 of ccR 2004, ctears

intent of the Legistature. section 11AA of the Act, produced below, provides

for interest tiabitity when the assessee tiabte to pay duty has detayed the
payment of the same.

Section 11AA: lnterest on detayed payment of duty. -

(1) Notwithstonding anything contoined in any judgment, decree, order or direction

of the Appellote Tribunal or any court or in ony other provision of this Act or the

rules mode thereunder, the person, who is liable to Dov dutv , shall. in addition to the
dutv. be liob le to pav interest ot the rote specified in sub-section (2), whether such

poyment is tnode voruntariry or ofter determination of the amount of duty under
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section 1 1 A.

From the above, it is c[ear that the provision only provides tor intiri"it"on

detayed payrhents of excise duty in case of faiture to credit the tax or any part

thereof to the account of the Central Government within the prescribed

periods, lt is therefore submitted that since, in the present case, there is no

tiabiLity on the appeltant towards excise duty, nor any utitization of CENVAT

Credit for such liabitity, apptication of Section 11AA is not warranted. Atso, any

kind of short payment or non-payment of excise duty is out of the scope and

accordingly, question of payment of interest under Section'l 1AA of the Act

does not arise at att. Thus, interest that shoutd onty be a consequence of a tax

demand cannot be eventuatty levied even in case where CENVAT credit was

taken wrongly but not utitized. ln view of the same interest under Section 1.lAA

woutd not be teviable. They rely on the judgment of the Apex court in the case

of Prathibo Pracessorsvs. union of lndio [1996 (ss) ELT 12 (sc)] wherein it has

been hetd that interest is levied to compensate the toss sustained by the

Revenue. ln other words, 'it can be said that interest is payabte for the period

during which the Revenue is deprived of the duty, which it was legitimatety

entitted to and as the assessee had the benefit of the duty by not paying the

duty payabte on the due date. lnterest is compensatory in character, and is

imposed on the assessee who has withhetd payment of any tax as and when it is
due and payable.

3.'l .1 They retied on [egistative history of Rute 14 of CCR, 2004 in order to

understand the" real intention of the provision, which is as under:

a. Rute 14 of CCR 2004 ritt 16.03.2012 - During the said period, the

relevant part of the Rute 14 of CCR, 2004 read that CENVAT credit

rvrongly taken 'or' utitized or erroneousty refunded. During the

said period, there existed the confusion that the interest coutd be
'imposed on existence of any of the above referred facts

(avaiIment, utitization, erroneously refund) and various courts

interpreted the said provision in different ways leading to one

interpretation that, emptoyment of two ,or, in the provision has

to be meant and construed as ,and, (thereby.imptying that, both

avaitment and utitization has to be there for imposition of

interest), other interpretation being that, even of one of the said

criteria is satisfied, the interest can be recovered. Thus, this

leaded to judiciat tussle between various courts and

interpretation of the said provision.

5
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:,.,'
2004 from 17.03.20'12 titt 28.02.2015 To 6v-ei- 

- " -b. Rute 14 of CCR

come the above issue of interpretation, the Legistature on

17.03.2017 vide Notification No. 1812012-C.E. (N.T.) amended

Rule 14 and reptaced 'or' with 'and' thereby imptying that for

recovery of interest both wrong avaitment and utitization of

CENVAT credit shoutd be present.

c. Rule 14 of CCR 2004 from 01 .03.201 5 - Further , in order to

segregate the concept of mere avai[ment of CENVAT credit from

uti[ization of CENVAT credit, the Legistature vide Notification No.

06/2015-C.E. (N.T.) dated 01 .03.201 5, again amended the

reievant portion of Rute 14 ofCCR,2004 and bifurcated Rute 14(1)

of CCR, 2004 into two distinct ctauses, one deating with mere

availment wherein, onty wrongty avaited CENVAT could be

recovered without any interest and other, dealing with both

av'ailment and utitization, wherein the interest shoutd atso be

recovered.

The perusal of the above legislative history of Rute 14 of CCR, 2004, clearty

outlines that the Legistature atways was very clear about the fact that, in case

there is no utitization of wrongty avaited CENVAT credit, the interest can in no

manner be recovered. They rety on the fottowing judgments in support of their

ctaim:

'1. Zite Singh Versus State of Haryana and others, 2004 (B) SCC 1,

2. 
PglegJ 

lmmunity Company Ltd. Vs. The State of Bihar &Ors., [1955] 2
SCR 603, Heydon's case (3 Co. Rep.7a; 76 E.R.637)

3. Attied Motors (P) Ltd. Vs. Commissioner of lncome- tax, Deth.i, (1997)
3 SCC 472

3.1.2 Thus, re'ferrinq the above judiciat precedents, they submitted that for

recovery of interest on the GENVAT credit avaited wrongty, they shoutd have

availed said CINVAT credit and also utitized said cENVAT credit, for the reason

that interest is just the shadow of the demand/ duty evaded and titt the time,

one has actualty utitized the said CENVAT credit the duty can in no manner be

said to have been evaded. ln the instant case, they had not utitized the

disputed CENVAT credit, which is supported by the perusat of the cenvat credit

register and ER-1 returns, which shows that the CENVAT batance never went

below the disputed CENVAT amount. They rety on the fottowing judgments in

support of their arguments:
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1. Commissroner of C. Ex. & S.T., LTU, Bangatore v. Bitt Forge Pvt. Ltd.,

2012 (279) E.L.T. 209 (Kar.).

2. CCE, Ludhiana Vs Jagatjit lndustries Ltd. [2011 (22) S.T.R. 518 (P & H)]

3. Bidhata lndustries Pvt. Ltd vs. CCE, Thane [2007 (220) ELT 919 (Tri-

Mum)l

4. CCE vs. Gupta Steel [2006 (205) ELT 2a (Guj)]

5. CCE, Madurai v. Strategic Engineering (P) Ltd. - 2014 (310) ELT 509

(,Uaa. )

Therefore, in light of the above judiciat precedents and relevant facts, a

purposive construction giving retrospective effect of the amendment in the

Rute 14 of CCR, 2004 is a must and the onty inevitabte solution. Hence, no

interest can.be charged from the Appettants. They has obtained a favourabte

order in their own case having similar issue vide Order-in-OriginaI No.

07lAC/ANJAR/2.016-17 dated'10.1 1.2016 wherein the Assistant Commissioner

had hel.d that with substitution of the words "token ond utilized wrongly" in

Rute 14 of CCR 2004 w.e.f. 17.3.2012, the demand of interest on the amount of

CENVAT credit laken wrongty on or after 17.3.2017 is not sustainabte. Thus, in

the present case as wetl the same effect shoutd be rendered with regards to

the appticabitity of the provision of Rule 14 of CCR 2004 considering the

amendment w.e.f . 17.3.2012 for the period post 17.3.2012. Therefore, they

submitted that for the period from 17.3.2017, interest under Rule 14 of the

CCR, 2004 cannot be charged and so the demand of interest in the impugned

order is liable to be set aside.

3.2 They further submitted that it is an undisputed fact, that CENVAT Credit

avaited on the ISD invoices was not utitised towards discharge of excise duty

tiabitity. Accordingly, it is submitted that the impugned CENVAT Credit wrongty

taken by the Appetlants has not been uti(ised thus teading to no loss to the

exchequer in this account. The closing balance of CENVAT Credit reflected in

the monthty ER-1 returns fited during the period from Apri[ 2017 to March 2014.

The same adds credibitity to the above argument that 'CENVAf Credit wrongly

token by the Appellants hos not been utilized for the purposes of poyment of

any duty'.lt wou[d also be worthy to note that the invoices pertaining to ISD

and the amount of CENVAT Credit deemed to have been wrongty taken were

identified and rc"versed by them during the course of Revenue audit onty.

3.2.'l The enti.e issue is revenue neutrat and therefore there can be no

7
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matafide intention to defraud Revenue during the disputed period. Thus, the

demand against them is tiabte to be dropped on the ground that the issue is

revenue neutrat. They rety on

1. Commercial Engineers & Body Builders Vs C.C.E. Bhopat,2017 (1)TMl
298 - CESTAT NEW DELHI.

2. Cadbury lndia Ltd. Vs CST, 2017 (21TMI 208 - CESTAT MUMBAI

3. M/s. Modern Wootens Vs CCE, 2016 (11\ TMI 1353 - CESTAT NEW DELHI

4. CCE v. Coca Co[a lndia Pvt. Ltd. 2007 (213) E.L.T. 490 (S.C.)

5. Steel Authority of lndia Ltd. v. CCE 1985 (22) E.L.T. 487 (Tribunat)

Affirmed in 1991 (51) E.L.T. A42 (S.C)

6. MatrixTelecom (P) Ltd. vs. CCE 2013 (32) S.T.R.423 (Tri. - Ahmd.)

7. CCL Products (lndia) Ltd. vs. CST 2012 (Z7l S.T.R. 342 (Tri. - Bang.)

8. Essar Steels Ltd. vs. CCE 2009 (13) S.T.R. 579 (Tri. - Ahmd.)

Thus, the impugned order demanding interest and penatty when the CENVAT

credit has been atready reversed before the issuance of SCN is tiabte to be

dropped, as the entire issue is revenue neutral.

3.3 They also submitted that they were under bonafide belief in view of the

submissions made above, that the CENVAT credit so avaited under ISD invoices

was duty avaitabte to them. They reversed the entire CENVAT credit wrongty

avaited as pointed out by the Audit department before the issuance of the

SCN. Thus, there was no witfut suppression with an intention to evade duty.

They submitted that there is no ru[e which compets them to inform the

Department about avaitment of the CENVAT credit on lSD invoices. They had

futty disctosed in entirety a[[ the transactions and the detaits of the CENVAT

credit availment and utilization in the periodical excise returns so fited by

during the disputed period and had atso co-operated and disclosed the records

and documentation in this regard to the Department officials at the time of

Audit. lt is a wetl settted [aw that where a particu[ar information is not

required to be submitted under [aw, if not supptied does not amount to

suppression. They rs[y on fol[owing judgements:

i. Apex Etectricals v. Union of lndia, 1992 (61) ELT 413 (Guj)

ii. Unique Resin lndustries v. CCE, 1995 (75) ELT 861 (T)

iii. Gufic Pharma v. CCE, 1996 (85) ELT 67 (T)

Affirmed by Supreme Court at 1997 (931 ELT 4186.

3.3.1 Without any detiberate intention to withhotd/ suppress information

from the Department, invocation of the extended period of limitation cannot

be justified. Further, in the present case, they have not committed any

8
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positive act to suppress information from the Department with the intent to

defraud Revenue. They rety on the judgment of M/s Anand Nishikawa Co Ltd

Vs Commissioner of Central Excise, Meerut reported at 2005-TIOL-1'18-SC-CX,

Padmini Products Limited v CCE reported at 1989 (43) ELT 195 (SC,). ln view of

the above, demand beyond normal period of limitation is not sustainable.

3.4 They have not contravened any of the provisions of the CCR, 2004 and

the question of imposing penatty under Rule 15 (2) does not arise. The penatty

under Section l lAC of the Act is imposable onty when there is an element of

fraud, witfut suppression or misstatement of facts etc. with an intention to

evade payment of duty. ln the instant case has no revenue implication as they

have atready reversed the CENVAT credit wrongty taken before issuance of

SCN. Therefore, the question of intention to evade any payment of duty does

not arise in the present case. That no penatty can be imposed upon the

assessee under Section 11AC of CEA, 1944 read with Rute 15 (2), CCR 2004

where the situation is revenue neutral and there is no loss to the department.

They rety on the fotlowing decisions:

(i) Patet Attoys Steel Pvt. Ltd. v. CCE - 2013 (293) ELr 264

Affirmed b',,Hon'ble Gujarat High Court in 2014 (305) ELT 476 (Guj.)

(ii) CCE v. Sharda Energy & Minerats Ltd. - 2013 (291) ELT 404

(iii) Cosmo Fitms Ltd. v. CCE, Aurangabad - 2010 (251)ELT 130

3.4.1 They were under bonafide belief as to the admissibitity of credit on ISD

invoices. There was no malafide intention to defraud Revenue. They rety upon

the fottowing ratio as taid down in the respective judgements:

1. CCE., Meerut-ll Vs Rana Sugar Ltd [2010 (253) E.L.T. 366 (Att.)]

2. CCE, Thance Vs Parle Tabtet Toots Pvt Ltd [2009 (245) E.L.T. 302 (Tri.

- Mumbar)l:

3. EssEss Enqineering Vs. CCE, Chondigorh [2010 (20) STR 669 (Tri-Del.)]

4. M/s. Hindustan Steet Ltd. v State of Orissa reported at'1969 (2) sCC

627,

5. Kellner Pharmaceuticals Ltd. v. CCE reported at 1985 (20) ELT 80

0.
6. Order-in-Originat No. 07.AC/ANJAR/2016-17 dated 10.11.2016

3.4.2 Thus, it can be concluded that Cenvat Credit wrongly taken but reversed

suo-moto before utilization shows absence of any matafide intention and thus
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woutd not attract penatty under Section 11AC of the CEA, 1944 readwith'Rute

15 of the CCR, 2004. ln absence of the primary ingredients for imposition of

penatty under Rule 15 of the CCR, 2004 as wet[ as Section 11AC of the CEA,

1944, in the instant case, no penalty can be imposed.

4. A personal hearing in the matter was attended by Shri lshan Bhatt

who reiterated the grounds of appeal and submitted that they have taken

Cenvat credit in May,2012 and September,2012 when Rute 14 of Cenvat

Credit Rules, 2004 and interest and penatty is payabte onty if that Cenvat

credit is utitized atso. They have not utitized this Cenvat credit as is

evident from all returns from April,2012 to March,2014 when they had

reversed that Cenvat credit vide entry Sr. No. 224, 225 and 226 dated

31.03.2014. There were case laws deciding this issue as per compitation

submitted by them at Sr. No.9, 10 & 11 of the judgement of Hon'bte High

Court & CESTAT.

FINDINGS:

5. I have careiully gone through the facts of the case, the impugned order,

the appeal memorandum and submissions made by the appettant including

during the personaI hearing.

5.1 The issue to be decided in the present case is as to whether the

appettant was etigible to avail Cenvat credit on ISD invoices distributed by M/s.

Ashtand lndia Pvt. Ltd. and is tiabte to pay interest as wetl as penatty for

wrongty avaited Cenvat credit avaited on the basis of lSD invoices issued by

M/s. Ashtand lndia Pvt. Ltd., Mumbai which is not their group company to

distribute ISD credit to the appettant being jobworker of Ashtand, or not.

6, I find that appetlant has reversed Cenvat credit on lSD invoices issued by

Ashtand on being pointed out by the Audit. The appetlant has vehementty

argued that though they had avaited Cenvat credit wrongly but had reversed

the Cenvat credit wrthout utitizing the same, which means they had not avaited

the said Cenvat Credit at att. They have put forth arguments and stated that

balance in their Cervat credit account was never less than that of avaited by

them during the material time. The period of dispute in the case on hand is

May, 2012 and Septernber,2012, during which they had wrongty avaited Cenvat

credit on ISD invoices. They atso retied upon the amendments made in Rute 14

of the Rutes, which is re-produced betow as amended f rom 01.04.2012:
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Rute 14: Recovery of CENVAT credit wrongty taken or erroneousty refunded. - where

thE CENVAT redit ha been taken and utitized wro or has been erroneousty

refunded, the same atong with interest shalt be recovered from the manufacture. or

the provider of output service and the provisions of section 11A and 1'lAA of the Excise

Act or sectjon 73 and 75 of the Finance Act, shatt appty mutotis mutandis for effecting

such recoveries.

6.1 On perusat of the above mentioned Rute 14 and wordings used, it is ctear

that the Cenvat credit taken wrongly and atso utitized subsequentty shatt be

recovered atong with interest, hence both conditions i.e. Cenvat credit taken

and utilized are required to be futfitl,ed for recovery of interest. lt means if

anyone has taken wrong Cenvat credit but not utitized the same and on being

pointed out reversed the same before utitization, interest on the said Cenvat

credit not required to be recovered.

6.2 ln the case on hand, the appellant has wrongty avaited Cenvat credit of

Rs. 59,61,126l- in the month of May, 2012 and SePtember, 2012. On going

through ER-1 returns for the month of April, 2012 to March, 2014, it reveated

that they had batance of Service Tax credit more than Rs.59,6'1,1261' in their

Cenvat credit account a[[ atong. Hence, they had not utitized this Cenvat

credit, which was taken wrongty by them. Therefore, I hotd that apptying the

tanguage of the Rute 14 of the Rutes, the interest is not required to be

recovered from the appeltant.

7. As far as penalty under Rule 15(2) of the Rules imposed upon appetlant is

concerned, I find that Rute 15(2) reads as under:

"(2) ln a cose, where the CENVAT credit in respect of input or capital goods or

input services has been taken or utilized wrongly by reason of fraud, collusion

or any willful mis-statement or suppression of facts, or controYention of ony

of the provisions of the Excise Act, or of the rules made thereunder with

intent to evode poyment of duty, then, the monufacturer shall also be lioble

to pov penaltv in terms of the provisions of Section 11AC of the Excise Act."

(Emphasis supptied)

7.1 Here the words used are 'taken or utitized' and hence differ drasticatly

from the language used in Rule 14 of the Rules. lt means penatty can be

imposed in case of suppression of facts or contravention of any of the

provisions of the Cenl"rat Excise Act, 1944 or of the rules made thereunder. ln

this case, the appetlant has wrongty avaited Cenvat credit of Rs. 59,61,126l- on

$"P-
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the basis of ISD invoices issued by Ashtand vide Entry No. '14 & 15 both dated

31.05.2012 and 154 dated 31 .09.20'12 in their Cenvat credit Account. The

appettant reversed the wrongly avaited Cenvat credit vide Entry No. 224 to 276

atl dated 31.03.2014, after a period of two years but not on their own but on

being pointed out by the department. The appettant has argued that there is no

rute which compels them to inform the Department about availment of the

Cenvat Credit on ISD lnvoices as they had futty disctosed atl transactions and

the detaits of the Cenvat credit availed and utitized in the periodical returns. I

find that Rule 7 of the Rutes deats with manner of distribution of credit by

input service distributor, wherein the procedure to distribute Cenvat Credit.

Rute 9(6) of the Rutes, re-produced betow, casts obtigation on manufacturer

and the burden ,:lf proof regarding admissibitity of the Cenvat credit [ies upon

the manufacturer .

(6) The manufacturer of finol products or the provider ol output service shall

maintoin proper records for the receipt and consumption of the input services

in which the relevont information regarding the value, tox paid, CENVAT

credit token and utilized, the person from whom the input service hos been

procured is recorded ond the burden of proof regarding the admissibility of

the CENVAT credit shall lie upon the monufocturer or provider of output

service taking such credit.

7.2 Therefore, the ptea advanced by appettant is of no hetp to them since

they are work'ing rrnder self-assessment regime and legislature has put faith on

the assessees to work as per law and procedure. Since, the appettant has

viotated the provisions of Cenvat Credit Rules, 2004 read with Central Excise

Acl, 1944. Hence, I find that appetlant is tiabte to penalty under Section 11AC

of the Act read with Section 15(2) of the Rutes.

8. ln view of tlre above facts and findings, I set aside the impugned order

for recovery of interest but uphotd the impugned order for imposition of

penatty.

C,?

8.'l

3rM r-dnr cS *t 4f 3rfid m frqcru rq{f+d afih t l+-qr drdT t I

The appeat filed by the appetlant is disposed of in above terms.

\)
Y
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