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:: ORDER lN APPE/\L ::

Ivl/s. Almac Enterprise, Plot No. 2lF, Sector 12, Gandlridham (hereinafter

refetred to as "Appellant") has filed present appeals, against Order-in-Original No.

20iSTlAC/2016-17 dated 24.01.2017 & Order-ln-Original No 21 lST lACl2016-17

dated 24.0'1 .2017 ,hereinafter referred to as "impugned orders"), passed by the

Assistant Commissioner, Service Tax Division, Gandhidtrarrr - Kutclr (hereinafter

referred to as "lower adludicating authority").

2. Briefly stated, facts of the case are that appellant is engaged in providing

'Renting of lmmor,'able Property' and 'Storage & Warehousing' services and

holding Service Tirx Registration No. AAAFA2410QST002. Audit revealed that

the appellant availed cenvat credit on lM.S. Plates/Sheets, etc., during the period

from April, 2013 lo Septerrber, 2013, which were used for repair and fabrication of

civil structure and for repair of storage tank. The appellant has also availed cenvat

credit of service tail paid on welding, fabrication and erection service provided by

the service provider in relation to storage tarrk during the period fronr June, 2012 lo

January, 2014. ll rruas alleged that these materials neither qualify as input for

providing storage & warehousing service nor qualify as capital goods and also tlre

fabrication/erection and welding of these material for civil structure do not qualify

as input service foi' providing output service, the cenvat credit of Rs. g,40,6831

being duty paid on these materials and cenvat credit of Rs. 3,9b,8641 being

service tax paid on such services is not admissible to the appeliant. SCN No"

V.ST/15-05/Audit-ll|/ADC-06/2015-16 dated 08 10.2015 rruas issued to the

appellant proposinlr recovery of wrorrgly availed cerrvat creciit of Rs. 13,36,5471

under Rule 14 of ,lenvat Credit Rules, 2004 (hereinafter referred to as "CCR,

2004") read with prrrviso to Section 73(1) of Finance Act, '1994 (hereinafter referred

to as "the Act"), to recover interest under Rule 14 of CCR, 2004 read with Section

75 of the Act; to impose penalty under 77 of the Act and to impose penalty under

Rule '15 of CCR, 2004 read with Section 78 of the Act. The periodical SCN No.

V.ST/15-53/STIADJ|2015 dated 22.03.2016 for recovery of cenvat credit of

2,49,4401- along with interest and to impose penalty urrder Section 77 of the Act

was also issuecl trr t'he appellant covering the penod of F.Y 2014-15. The

adjudicating authority, vide Order-ln-Original No. 20lSTlACl2016-17 dated

24.01 .2017 confirmed denrand of Rs. 13,36,5471- along with interest and also

imposed penalty of Rs. '10,000/- under Section 77 of the Act and iniposed penalty

of Rs. 13,36,5471- under Rule 15(1)of CCR, 2004 read with Section 78 o1 the Act

with an option to pay penalty of 25% of such service tax payable under Section

78(1) of

24.01 .201 I along with interest and also

a-,'
:t

.,^ i-\
"U

/ ! l\
t.lt .-..r,tr

the Act and vide Order- inal No. 21lsflACl2016-17 dated

7 confirn ed demand o

\ ,i
re...
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imposed penalty of Rs. 10,0001 under Section 77 of the Act

3 Being aggrieved by the impugned orders, appellant preferred the

present appeals, interalia, on the following grounds:

(i) Reliance placed by the lower adjudicating authority on CBEC circurar No.

581112002-cx dated 15.0'1.2002 is completely misplaced as the circular was never

issued in connection with cenvat credit and it never envisaged a situation where the

storage tanks made out of duty paid inputs and other goods are used to provide

taxable service under Finance Act, 1994. The circular dated 15.01.2002 was issued

when storage and warehousing services were not even broirght within the ambit of

service tax net. The decision of Hon'ble High court of Maclras is not applicable to the

facts of this case. Therefore, the impugned orclers passed by the lower adjudicating

authority by placing reliance on the above decision is not sustainable.

(ii) ln the facts and circunrstances of the case where the allegation regarding

wrong availment of cenvat credit is not sustainable, demand of interest and imposition

of penalty cannot be sustained. The issue involves interpretation of law and hence, no

penalty can be imposed on the appellant under Section 77 of the Act.

4. Personal hearing in the matter was attended to by Shri Bhaskar J. Joshi,

Advocate, who reiterated submissions made in the Grounds'of Appeal. On query

whether the storage tanks are movable or fixed to earth like structures, he replied

that these are huge storage tanks and fixed to earth and cannot be moved; that

these are not movable. No one appeared from the department despite p.H. notices

issued to them.

FINDINGS: -

5. I have carefully gone through the facts of the case, impr"rgned orders, appeal

memorandum and submissions made by the appellant. l-he issue to be decided is

whether in the facts and circumstances of the present case, the impugned orders

passed by the iower adjudicating authority denying cenvat creclit of inputs/capital

goods and cenvat credit of input services used for repairing of storage tank and for

construction of civil structure is correct or not.

6. The lower ad.ludicating authority held that M.S. Sheets/lM.S. Plates used for

fabrication of civil structure and repair of storage tank, which neither qualified as

inputs nor qualified as capital goods within the meaning of inputs/capital goods

provided under Rule 2(k)/Rule 2(a) of CCR, 2004. I find that the appellant is not a

manufacturer of excisable of excisable goods but provider of output service providing

"storage & warehousing service" is required to provide service of

that storage tank is speclfically

$;!i

'storage and warehousing' servi
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covered under the definition of capital goods as provided under Rule 2(a) of CCR,

2004, reads as under: -

Rule 2(a) "capilal goocls" nteans -
(A) the fo owittg goods. narnely: -

(i) all goods falling under Chapter 82, Chapter 84, Chapter 85, Chapter g0 of the

First Schedule to the Exclse Tariff Act:

(it .

(iii) .

(iv)

(v)

(v0 .:.

(vii) lioraqe tank

(Emphasis supplied)

6.1 I would like to reproduce the definition of input' as provided under Rule 2(k) of

CCR, 2004 as applicable to provider of taxable service during the period of dispute

i.e. from April, 2013 to March, 2015, which read as under: -

Rule 2(k) "input' ttrF-ans -
o
(i0

(iit)

(iv)

but excludes -
(A)

(B) any goods used {tr-
(a) construction or execution of works contract of a builditg or a civil atructure ot a

paft thereof; or

(b) laying of foundation or ntaking of sfruclures for st4tpott of capital goods, . . . .. . . .. . .

(c)

(D)

(E)... .

(F) .

(Enlphasis supplied)

a->

all qoods used fot vidt an ou ut seNice

(!
4

i() ,'r ;" '

6.2 lt could be seen from the definition of input' substituted vide Notification No.

3i2011-CE(NT) dated 01.03.201',I made effective from 01.04.2011, that the definition

has been widened so as to cover all goods used for providing any output service for

availment of cenvat creclit. However, the said definition excludes goods used for

construction of a civil structure or a part thereof or used for laying of foundation or

making of structures for support of capital goods. ln the instant case, cenvat credit

availed on M.S. SheetrrM.S. Plate, etc. were deniecl on the ground that the said goods

were used for used for fabrication of civil structure and repair of storage tank as the

same is neither qualified as inP uts nor qualified as capital goods lfind that goods

of or goods used for laYing of
\used for construction of clvil structu

r)

e
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foundation or making of structures for support of capital goods have been specifically

excluded from the definition of input' as provided under Rule 2(k) of CCR, 2004

Hence, cenvat credit in respect of goods used for civil structure or for support of

capital goods is not admissible to the appellant. However, lfind that cenvat creclit of

goods used for repair and maintenance of storage tank is available to the appellant

as without storage tank, the appellant cannot provide 'storage and warehousing'

service. I find that in various decisions wlrich were pronounced in context of

substituted definition of input' vide Notification No. 3/2011-CE(NT) dated 01.03 2011

w.e.f. 01.04.2011, the Hon'ble GESTAT has allowed cenvat credit of input used in

repair and maintenance of capital goods.

7. The lower adjudicating authority has also deniecl cenvat credit of service tax

paid on welding, fabrication and erection service provided by the service provider

with respect to storage tank in view of definition provided under Rule 2(l) of ccR,

2004. I would like to reproduce flre definition of input service'as provided under Rule

2(l) of ccR, 2004 as it may applicable to provider of taxable service during the period

of dispute i.e. from June,2012to [4arch,2015, which read as uncler: -

"(l) "input service" nleans an servtce

0 tused bv a nrovicler of outDLlt serl.icc for providinq an outDttt service,or
(it

and includes seryrces aser/ in rerarion to modernization, renovation or repairs of a
factory, premises of provider of olttput service or an office relatng to s,Ltch factory or
prenlises, advertisement or sales promotion, market research, storage upto the piace
of remova.l, procurement of inp./rs, sr/ch as accounting, auctitinig, tinaicing, recruitment
and. quality control, 

.coaching ancl training, computer networitrg, credit rating, share
registry, and security, inwarcl transpoftalion of inpltts or capitir goods an(rzufuard
transporta on upto the place of removal;".

but'excludes -
(A) seNice poflion in the execLrion of a works contracr and constructiotj

services including service listed under clalse(b) of sectiotl 66E of the
Finance Act in so far as they are used for -
(a) construction or executiotl of works contract of a builclitlg or a ctvtl

structure or a part thereof; or
(b) laying of foLtn(latiot.t or making of sh.uctLtres for sLtppott of capital

goods. . ..

(B) .

(BA) .

(c) .. .

(Emphasis supplied)

7.1 lt could be seen from the definition of input service, substituted vide

Notification No. 3/2011-CE(NT) dated 01 .03.2011 made effective from 01 .04.2011,

that the said definition has been widened so as to cover any service used by a

provider of output service for providing an output service for availment of cenvat

credit. However,'the said definition excludes service which are used for construction

or execution of works contract of a civi

,{. t,,li

or a part thereof or use

/.*

d for laying of
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foundation or making bf structures for support of capital goods. ln the instant case,

cenvat credit availed on welding, fabricatiorr and erection service denred on the

ground that the said service was used for fabrication of civil structure. lfind that

services used for construction of civil structure or used for laying.of foundation or

rnaking of structures for support of capital goods have been specifically excluded

from the definition of input service'as provided under Rule 2(l) of CCR, 2004. Hence,

cenvat credit in respect of such services used for civil structure or for support of

capital goods is not admissible to the appellant. However, cenvat credit of such

services used for repair and mainterrance of storage tank is ervailable to the appellant

as without storage tank, the appellant cannot provide 'storage and warehousing'

servtce

7.2. ln view of above, it is clear tlrat cerrvat credit of M.S. Plates/M.S. Sheets, etc

and cenvat credit of yelding, fabrication and erection service used for repair and

maintenance of capL{61 goods i.e. storage tank is adnrissible to the appellant as per

rules of Cenvat Credit Rules, 2004. The cenvat credit of these inputs and input

services, which have been used for constructiorr of civil slructure or for laying of

foundation or for making of structures for support of capital goods, is not adrnissible

under rules of CCR, 2004. ln the instant case, the lower adjudicating authority has

denied entire cenvat credit of goods and services without verifying the usage of

disputed goods in terrns of CCR, 2004. Hence, I find that impugned orders passed by

the lower adjudicating authority is not correct, legal & proper and hence I have no

option but to set aside the impugned orders.

7.3. I find that the rower adjudicating authority has rrot determined the quantity of

inputs and portion of services used for repair and rnaintenance of storage tank.

Therefore, lfind this case is a fit case to be retnanded to the lower adjudicating

authority who shall undertake necessary verification and pass ordets within 4 tnonths

of receipt of this order as to how ntuch quarrtity of inputs and input services have

been availed by the appellant for repair and maintenance of storage tanks giving fair

and reasonable opporlunities to the appellant to explain facts and cifcumstatrces of to

this effect. The appellant is directed to submit their written sr-tbmissions along with all

relevant documents evidencing use of sttch disputed goods and input services for

repair and maintenance of storage tanks withrn 2 rnonths frort the date of receipt of

this order.

B. lfind that Commissioner (Appeals) has inherent power to rellland a case as

decided by the Hon'ble CESTAT in the cases of CCE, Meertrt Vs. Singh Alloys (P)

Ltd. reported as 2012(284) ELT 97 d CCE, I/leerut-ll Vs . Honda Seil

The Hon'ble

4., {'_

\t i\r,t.

,trl I

Power Products Ltd. reported as

{.X

rii

EIT 353 (Iri-Del)
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) Gujarat High court in Tax Appeal No. 276 ot 20i4 in respect of Associated Hotelst-"

Excise Act, 1944 after 11.05.2001, the Commissioner (Appeals) would retain the

power to remand an appropriate case.

9. ln view of the above, I set aside the impugned orders and allow the appeals

by way of remand.

to.t 3iftr6-dt ccrc r$*trf $+a{r sr ftc-crr rr{t{il rfth t ft.w arin tr

10.1 . The appeals filed by the appellant stands disposed off in above terms.

{ifl'ftd, q4-' ..-r.a 6-\r 
' '

ll,-r. _ ,,\rrh.\\
(s-cREEIq)

qTgffi (3tdn{)
Itir-

e d.P
Tir TT:l rrnT,

rtiJr

1.1
i;!

/

t cfGE qr{ql{q,

wld;l l/qtr',
frc-r st,
firftuc

To,

Copv to:
1) The chief commissioner, GST & central Excise, Ahmedabad Zone, Ahmedabad.
2) The Commissioner, GST & Central Excise Commissionerate, Gandhidham.
3) The Assistant commissioner, GST & central Excise Division, Gandhidham-Kutch.
4) Guard File.

s) P,,tl "?-lrr-l 
tn"f

I
t
(l

r), J\ {

M/s. Almac Enterprise,
Plot No. 2/F,

Sector 12,

Gandhidham
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