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:: ORDER IN APPEAL ::

Mis. Almac Enterprise, Plot No. 2/F, Seclor 12, Gandhidham (hereinafler
referred to as "Appellant”) has filed present appeals, against Order-in-Original No.
ZOVSTIACI2016-17 dated 24.01.2017 & Order-In-Onginal No. 21/STIAC2018-17
dated 24.01.2017 (hereinafter referred to as “impugned orders’), passed by the
Assistant Commissioner, Service Tax Division, Gandhidham - Kutch (hereinafter

referred to as "lower adjudicating authonty”).

2 Briefly stated, facts of the case are that appellant is engaged in providing
'Renting of Immaovable Property’ and 'Slorage & Warehousing' services and
holding Service Tax Registration No. AAAFAZ410Q5T002. Audit revealed that
the appellant availed cenvat credit on M.S. Plates/Sheets, elc., dunng the period
from April, 2013 to September, 2013, which were used for repair and fabrication of
civil struclure and for repair of slorage tank. The appellant has also availed cenvat
credit of service lax paid on weiding, fabrication and erection service provided by
the service provide in relation to storage tank during the period from June, 2012 to
January, 2014, It was alleged that these materials neither qualify as input for
providing storage & warehousing service nor qualily as capital goods and also the
fabrication/erection an;i welding of these material for civil structure do not qualify
as input service for providing output service, the cenvat credit of Rs. 940 683/-
being duty paid on these malerials and cenval credit of Rs 3.95864/~ being
service tax paid on such services is nol admissible to the appeliant. SCN No
V.5T/N5-05/Audit-IIVADC-06/2015-16  dated 08.10.2015 was issued to the
appellant proposing recovery of wrongly avaled cenvat credit of Rs 13.36,547/-
under Rule 14 of Cenvat Credit Rules, 2004 (hereinafter referred to as "CCR
2004") read with proviso to Section 73(1) of Finance Act, 1994 (hereinalter referred
to as “the Act’), to recover interest under Rule 14 of CCR, 2004 read with Section
73 of the Act; to impose penalty under 77 of the Act and to impose penalty under
Rule 15 of CCR, 2004 read with Section 78 of the Act. The periodical SCN No
V.STMS-53IST/ADNIZ015 dated 22.03.2016 for recovery of cenvat credit of
2,43 440/ along with interest and lo impose penally under Section 77 of the Act
was also issued to the appellant covenng the penod of FY. 2014-15. The
adjudicating authority, vide Order-In-Originai Mo, 20/ST/AC/2016-17  dated
24.01.2017 confirmed demand of Rs. 13,36.547/- along with interest and also
imposed penalty of Rs. 10,000/- under Seclion 77 of the Acl and imposed penalty
of Rs. 13,36,547/- under Rule 15(1) of CCR, 2004 read wilth Seclion 78 of the Act
with an option o pay penally of 25% of such serice tax payable under Section
iginal No, ZUSTIACI2016-17 dated
h';iim.f- along with inlerest and also
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i
imposed penalty of Rs. 10,000/- under Section 77 of the Act

3 Being aggrieved by the impugned orders, appellant preferred the
present appeals, interalia, on the following grounds:

1] Reliance placed by the lower adjudicating authority on CBEC Circular Na.
58/1/2002-CX dated 15.01.2002 is completely misplaced as the Circular was never
issued in connection with cenval credit and it never envisaged = situation where the
storage tanks made out of duty paid inputs and other goods are used to provide
taxable service under Finance Act, 1984, The Circular dated 15 01 2002 was issued
when storage and warehousing services were not even brought within the ambit of
service tax nel. The decision of Hon'ble High Court of Macdras is not applicable (o the
facts of this case. Therefore, the impugned orders passed by the lower adjudicating
authority by placing reliance on the above decision is not sustainable

(i) In the facts and circumstances of the case where the allegation regarding
wrong availment of cenvat credit is not sustainable, demand of interest and imposition
of penalty cannot be sustained. The issue involves interpretation of law and hence, no
penalty can be imposed on the appellant under Section 77 of the Act

4. Personal hearing in the maller was attended to by Shri Bhaskar J, Joshi,
Advocate, who reiterated submissions made in the Grounds of Appeal. On query
whether the storage tanks are movable or fixed to earth like structures, he replied
that these are huge storage tanks and fixed to earth and cannol be moved; that
these are not movable. No one appeared from the department despite P H. notices
issued to them.

FINDINGS: -

T

5. I have carefully gone through the facts of the case, impugned orders, appeal
memorandum and submissions made by the appellant. The issue to be decided is
whether in the facls and circumstances of the present case, the impugned orders
passed by the lower adjudicating authority denying cenval credit of inpuls/capital
goods and cenval credit of inpul services used for repairing of storage lank and for

construction of civil structure is correct ar nol.

B. The lower adjudicating authority held that M.S. Sheel-s.fh.l'l.s Plates used for
fabncation of cwil structure and repar of storage tank, which neither qualified as
inputs nor qualified as capital goods within the meaning of mputs/capital goods
provided under Rule 2(k)/Rule 2{a) of CCR. 2004 | find that the appellant is not a
manufacturer of excisable of excisable goods but provider ol oulpul service providing
“storage & warehousing service” and storage lank is required to provide service of
'storage and warehousing' ﬁewic?ﬁ;hhgﬁ"ﬁnd thal storage lank is specifically
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covered under the definition of capital goods as provided under Rule 2{a) of CCR,
2004, reads as under -
Hie 2(a) “capdal goods” means =
(A the following goods, namely, -
() &l poods fafing under Chapler 82, Chapter 84, Chapler 85, Chapter 90 of the
Furst Schedule to te Excise Tanlf Act;
i)
{i}
{iv)
v
fw] .
(wit) slorage Lk

(Emprhass suppied)

6.1 | would like to reproduce the definition of ‘input’ as provided under Rule 2(k) of
CCR, 2004 as applicable to provider of taxable service during the period of dispute

Le. from Apnl, 2013 to March, 2015, which read as under: -
Rl 20k} “inpel” meahs —
(1)

()
fiii) -
(v} il goods used foy providing any puipit sehvice,
it exciudes -
Al ...

{B) ary goods used for -

{a} construchon or exgoulion of works confract of a bulding of a ool shucliie of o
part thereod,

{b) taying of foundation or making of struciures for support of capital goods.

{C)

(=]

2t A O A
iF} .

[Eimpliasis suppled)

6.2 It could be seen from the definition of ‘mpul’ substituted wide Noblication No
3/2011-CE(NT) dated 01.03.2011 made effective from 01.04.2011, that the definition
has been widened so as to cover all goods used for providing any output service for
availment of cenvat credit. However, the said definition excludes goods used for
construction of a civil structure or a part thereol or used for laying of foundation or
making of structures for support of capital goods. In the instant case, cenval credit
availed on M.S. Sheet/M.S. Plate, efc. were denied on the ground that the said goods
were used for used for fabrication of civil structure and repair of storage lank as the
same is neither qualified as inputs nor qualified as capital goods, | find that goods

Paggn Mo ol &
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foundation or making of structures for support of capital goods have been specifically

excluded from the definition of ‘input’ as provided under Rule 2(k) of CCR, 2004,
Hence, cenvat credit in respect of goods used for civil structure or for support of
capital goods is not admissible 1o the appellant. However, | find that cenvat credit of
goods used for repair and maintenance of storage tank is available o the appellant
as without storage tank, the appellant cannot provide 'storage and warehousing'
service. | find that in various decisions which were pronounced in context of
substituted definthion of 'input’ vide Notification No. 3/2011-CE(NT) dated 01.02 2011
w.e.l 01.042011, the Hon'ble CESTAT has allowed cenvat credit of input used in

repair and maintenance of capital goods,

i The lower adjudicating authonty has also denied cenvat credit of service tax
paid on welding, fabrication and erection service provided by the service provider
with respect to storage tank in view of definition provided undar Rule 2{l) of CCR,
2004. | would like to reproduce the definition of Input service' as provided under Rule
2{l) of CCR, 2004 as it may applicable to provider of taxable service dunng the penod
of dispute i.e. from June, 2012 to March, 2015, which read as under- -

0 npul sevvice” means any service, -
it pesed by a provider of oulput service for providing an oulpiil service; or
{iil .

andl inchides senvices used i relalion o modemizalion, renovation or repairs af a
faclory, prannses of provider of audpul service or an office refaling 1o such factory or
premises, adverlisement or sales promolion. market research, Sorage unlo the Mace
of removal, procurement of inpufs, such as accounting, aucliting, financing, recrudment
and quality control, coaching and training, computer pelworking, credit rating, shame
registry, and securdly, inwsrd transportation of impurs ar capital goods and outward
fransportation upta the place of mmaoval

butexelides —

(Al service porion in the sxocufion of 8 works contrac! and conshuction
senvices including servica hsfed wndor ciauseftl of saclhon 66 of Hea
Finance Acl in 30 far as they are used for -

(8) construction or execulion of works confrac! of a fduliling or & ol

structive or a part thereof. or . H:'-_ L
(b) faping of kendation or making of stuctures for sepport of capital '
qoods..
(B)
(8a)
{Cl

(Emphasis supplied)
7.1 It could be seen from the definition of ‘input service' substituted vide
Notification No. 3/2011-CE(NT) dated 01.03.2011 made effective from 01.04.2011,
that the said definition has been widened so as lo cover any service used by a
provider of output service for providing an output service for availment of cenvat
credit. However, the said definition excludes service which are used for construction
or execulion of works contract of a :iwlvm%:r a part thercof or used for laying of

0
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”
foundation or making of structures for support of capital goods In the instant case,

cenval credil availed on welding, fabrication and erection service denied on the
ground that the said service was used for fabnication of civil structure. | find that
services used for construction of civil structure or used for laying: of foundation or
making of structures for support of capital goods have been specifically excluded
from the definition of ‘input service' as provided under Rule 2{1) of CCR, 2004, Hence,
cenval credit in respect of such services used for civil structure or for support of
capital goods 15 not admissible to the appellant. However, cenval credil of such
services used for repair and mainlenance of slorage lank is available to the appeliant

as without storage lank, the appellant cannol provide 'storage and warehousing'
service.

7.2 In view of above, it 1s clear that cenvat credit of M5 Plates/M S. Sheets, el
and cenvat credit of welding, fabnication and erection service used for repair and
maintenance of capdal goods 1.e. storage tank is admissible to the appellant as per
rules of Cenvat Credit Rules, 2004 The cenval credit of these inpuls and input
services, which have been used for construction of civil slructure or for laying of
foundation or for making of structures for support of capital goods, is nol admissible
under rules of CCR, 2004. In the instant case, the lower adjudicating authonty has
denied entire cenva: credil of goods and services without verfying the usage of
disputed goods In terms of CCR, 2004 Hence, | find that impugned orders passed by
the lower adjudicating authority 15 nol comecl, legal & proper and hence | have no
option bul lo set aside the impugned orders.

7.2, | find that the ‘ower adjudicating authority has not delermined the gquantity of
inputs and portion of services used for repair and maintenance of storage tank
Therefore, | find this case is a fit case to be remanded lo the lower adjudicating
authonty who shall underiake necessary verification and pass orders within 4 months
of receipt of this order as to how much quantity of inpuls and inpul services have
been availed by the appellant for repair and maintenance of slorage lanks giving fair
and reasonable opporiunities to the appellant to explain tacls and cifcumstances of lo
this effect. The appeliant s directed fo submit ther wntlen submissions along with all
relevant documents ewidencing use of such disputed goods and input services for
repair and maintenance of storage tanks within 2 months from the date of receipt of
this order.

B. | find that Commissioner (Appeals) has inherent power lo remand a case as
decided by the Hon'ble CESTAT in the cases of CCE, Meerut Vs. Singh Alloys (F)
Lid. reported as 2012{284) ELT 97 (1p +nd CCE, Meerut-ll Vs, Honda Seil

Power Products Lid reported as _E_:‘_LT 353 (Tri-Del). The Hon'ble
e
!
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g
Gujarat High Court in Tax Appeal No. 276 of 2014 in respect of Associated Hotels

Ltd. has alsa held that even after the amendment of Section 354 (3) of the Central
Excise Act, 1944 after 11.05.2001, the Commissioner (Appeals) would retain the
power 1o remand an appropriate case.

9. In view of the above, | set aside the impugned orders and allow the appeals
by way of remand.

to.t  Infreal qEWT Zof f1 i afiew & fvere soea aink @ e amr @

10.1. The appeals filed by the appellant stands disposed off in above terms,

1

'-':F' W '

Hl'uh. 1
zﬁﬁ s e
e PR (3rdfem)

By Regd. Post AD ST (R
L e R
Mis. Almac Enterprise, | A seae T, :
Plot Mo. 2/F, | wiie = ¥/,
Sector 12, | AgET 0,
Gandhm‘harn .
En tu = — SSREELE ERk iot P L e e ——— . —— ]

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2) The Commissioner, GST & Central Excise Commissionerate, Gandhidham,

3) The Assistant Commissioner, GST & Central Excise Division, Gandhidham-Kutch,
4) Guard File. ~
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