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3rq{ ]{r{{d/ rgEa 3nR a/ rcq-rd/ {16r{16 3lq.+-d, itrq rsr{ q6/ t-dr6{' rEntc / srrdm / 4iriqrffl rqm:ctfiBd crfi

{fr Jirarl S {Ba: /
Arjsing out of above mrntioned OIO issued by AddilionauJoinuDepuly/Assislant Commissioner, Cenlral Excise / Service Tax,

Raikol / Jamnagar / Gar dhtdham :

3lffi & cft-affr iFr dfrl (r4 qclT /Name & Address of lhe Appellant & Respondent :-

M/s. Gravita lndia Ltd., "Rankers House" Plot No.18, Sector No. 8, Gandhidham-Kutch

{ff 3nir(3$-fr) * Eqfud *if .qfu ffifud a{t} d 5trTfa cIffi / crfufitsl +, EEqi 3rqrd fi 6{ rrfir tl/
Any person aggrieved b) this Order-in-Appeal may lile an ;ppeal lo the appropriale aulhority in lhe follovring way.

/ar {fffr r|ia .Adq ricr4 |ia (.d err6T xffrq arqrfufi{sr +, cfr xfif,. i"drq rdrq 116 xfufr{fr ,1944 El trRI 358 +
lrdlta'\.a fra j{fuifq7: tgga & qm 86 t tiTJ|d ffifud 3.rrF A ar ffiS t U

App€al lo Customs, Exc se & Service Tax Appellate Tribunal unde. Seclion 358 of CEA, 1944 / Under Seclion 86 of lhe

Finance Acl, 1994 an ap)€al lies to:-

ni 'flfFrsr ffi;qFd S {rEt trd {ri Arrd stfi xi6, t-drq tflrfir qF lii ddrr{ Jrfiifiq alqlfufi{[r fi frrlc {16. aE.ai6 a

2. ]rR. +lgrr. r* e--e 6r fi sril srf6(, u"

The special bench of Cuitorns, Excise & Service Tax Appellale Tribunal of Wesl Block No. 2, R.K. Puram, New Delha in all

mallers relaling lo classiication and valualion.

l.Rt{d cffid 1(a) d .irF rrc Jrffi + r r rlc {tfi s{ra fim t5, tiftq tflrE rl"6 ('{ S-{16{ xffirq arqrfufiur
1R) ar vfiux atffa qrnrn. . <ia-&q f,. -flr& ,lai $flrdi 3ramqr;- rzo"tr. +l *t ari fr(' l/
io the Wesr regional berch of Customs, Excrie & Servrce Tax Appellale Tribunal (CESTAI) al, 2d Floor, BhaLrmali Bhawan,

Asarwa Ahmedabad 3800 6 ia case of appeals olhea than as menlioned in para- 1(a) above

:r{ffiq arqrfusTUr t rrr g{rs yWa rra fi RE Adfq rflrq rf6 (}rfifl fr{r'r{dl, 2001, i h-ry 6 h 3id.tf, ffqlft-d f6(,
zri qtrr EA.3 {r qR cff.n ri ra f+ir ara .rIG( r ard t rq i 6E ('6 cfi 4 flrt{ rA rea r5a fr xia .-qrs fi nia
lit{ oI4rqr rql EliTr, Tcr 5 ara qr rr{ 4in. 5 dTEI rqq qI 50 dE4 {Tq 6 ]rrrdl 50 "rt{ 5cq a- Jrfufi t al 6{rr: 1,000i

rwt, 5,000/- odq lrrEr to,oooi 5qd a.r fiqiftd r4r ?rd6 +t' c'tr sfr.a atr Frnfta r5a 6r t,r ri, €iird i{ffi4
aritiiG fi rnsr i €r:r;6 rilerr * arq s h'-s !t fffrG-n+ alr * d'+ cqm art rqlffia +6 rrE ,iqRr fdtct irnr qrf6\. 

I

{ifud nE 6r lrr|dri, ta €r rq rrgr d 6ftr,- qrffq sd iiffrd :rffic arqfuflq +r rnor Rra t r er,ra srlrt (€ 3n-k) +
iiq 3{ri{i $r +-Errr 500, rq(r 6r Fqlfta tI6 sFr 6adr dFr r/

The appeal lo the App€llite Tribunal shall be filed i0 quadruplicale in form EA-3 / as prescdbed und€r Rule 6 of Cenlral

Excise (Appeal) Rules, 2(101 and shall be accompanied against one which at least should be accompanied by a tee of Rs.

1,0001 Rs.fr000l, Rs.t0,r00l where amouot of duty demand/inlerest/penally/refund is uplo 5 Lac.,5 Lac lo 50 Lac and

above 50 Lac respeclivelj in the form of crossed bank drafl in favour of Asst. Registrar of braoch of any nominaled public

seclor bank of lhe place where lhe bench of any nominaled public seclor bank of the place where the bench of lhe Tribuoal

is situated. Applicalion male for grant of slay shall be accompanied by a ree of Rs. 5001.

nffiq -qrqrft-6{vr fi srtT ]rffd, fta lrfiifrq{, 1994 8I trRr 86(1) +' lidlrd d-ar6{ ffii, 1994, + fr{E 9(l) & 6{
hullta c.r{ s.T -5 I qE cF.qt i *r nr tr&fi e-{ ,st EIlr fr{ srev t Fnr{ 3ifff, fr Ir* a]. ,{Er cfa uFr i +idrd 6t
(riri { (.6 cfr sErFrd 1rf,r arBvl rln frA t 6x t 6ff ('fi cft * mtr, a6 n-dF{ +I xi4 ,qri 6t airy .rft r4rqr 4qr
dr , Tcq 5 dlrr rrr fF{r 68, 5 drq rrrq qr 50 dts {c\r 6 rrqifi 50 arq Tc\'t 3{fufi t a} 6Err: 1,000/- rst, 5,000/-

dd lflf{r 10.000r 5qt + htrifta irEr r!E'fr cff F ri 6tr fiqlfta rra, 4r wrdra, s{fud ]rffiq arqrft-fiur ff rnqr +
T16r{+ {BF.r. * arfi $ idd $ ffdffi' arr i a-6 edro drtr ffit-a t*' lw dm B;qr anr orfi(, r E fud IrE fir rlrrdri.

.a-6frrsrn€rI Erar q {q sr6i riufud trffiq arqrfrr+rgr fl rrR ftlrd t r €raa,{re!r (€.nrt{} * R(' j{r}(a.q{ * rrr
5oo/- rq\r iFr ffqlftf, eJ.4 isr 6aifl 6r,II t/

The appeal under sub seclion (1) of Seclion 86 of the Fioance Act, 1994, lo the Appellale Tribunal Shall be filed rn

quadruplicale in Form S.T.5 as prescribed under Rule 9(1) ot lhe Service Tax Rules, 1994, and Shall be accompanied by a
copy of lhe order appealod against (on6 ol which shall be cenified copy) and should be accompanied by a fees o, Rs.

10001 where the amounl of service lax E inleresl demanded & penally levied of Rs 5 Lakhs or less, Rs.5000/' where lhe
amounl of seNice lax & i.lleresl demanded & penally levied is more Ihan five lakhs bui not exceeding Rs. Fifiy Lakhs,

Rs.10,0001 where the amounl of seNice lax & inleresl demanded & penalty levied is more than lifly Lakhs rupees, in the
lorm ol crossed bank drafl in favour ol lhe Assislanl Registrar of lhe bench ol nominaled Public Seclor Bank ot the place

where lhe bench of Tribunal is situated. / Application made lor grant o, stay shall be accompanied by a lee ol Rs.500l
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(i)

(iD

(c)

k;a yfuFqs, 1994 & rrRr s6 *t rc-uRr3ri (2) (i (2A) * lidJtd -J At,rS .}rfi-, far+r FqrErS, 1994, * RrD{ 9(2) \rd
9(2Al + 6i hq1ftd cqr s.T.-7 d ff dr EAnfr r.d t{r* {rq .}nTrd. ffiq tqrd ?li4 xrrnr xT{{;r (llo-d) &;fiq r.qE rE6
fam qtft-a yrlv fr cftqi {-dra #t (Tdjt i a-Ji str qx'itrd Ffi rf6q) rit{ yrqri rar{I sET6 Jnqfd li{d Jcrqri, #"
riqru er.E/ l-{rfi, +f trffiq Fqrqlfuqrrq +} 3n}frd r+ rr} a F{rr t} ari .r}li *r cF rt flrr it riq"a +r*r errt" r I
The appeal under sub section (2) and (2A) of the section 86 lhe Finance Acl 1994, shall be liled in For ST.7 as prescribed
under Rule I (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Cenkal Excise or Commissioner, Cenlral Excrse (Appeals) (one o, which shall be a certilied copy) and copy of the order
passed by lhe Commissioner aulhorizing the Assislanl Commissioner or Depuly Commissioner ol Central Excise/ Service Tax
lo file lhe appeal before lhe Appellate Tribunal.

fr,Ir Tcs, Affiq :-qE el6 lii n-d'r{{ Jr$ffq crfufi{lr (d-e.) +, cfa 3$fri + FiFn ii f;Aq r..{E sl.E rtufr{s 1944 fr
tRr 35\'tE i riarl-i, * *j Fedq yfii}lrs. 1994 6r qRr s3 * liTrfd fdr6{ +i ri r{. €r 4t t # ra:r * ctr }ffiq
qrfofiq d lrq-d 6ri sFq raqre sf*/i4r 6{ nizr t 10 cFva (10o/o), E.r arrr (.d {atdr hdrE-d t. qr qeiar, rq i-ra tdrn
ffid t, sr rr:rara f+-qr aK', Err{'f$ I€ qm * nrfa fir ft ari Er& gSB-d tq iftr aF firs nc( t ifufi a ar

ir*q rqra Ta ra tal6r * rid+J 'qia Ffi\' rq tr6" t frE rflft-dr t
(i) um lr ff * Jl{JiF rFA
(ii) H{ FxT & A .r$ ,rfa {fi}
(ii, ffi. r8r ffi * A-{t 6 t lialra tq {fiq
- Err{ q-t l+ 5ff uRt * cEtrTa ffiq (d. 2) rF}ifuq 2014 t 3{ri!r t {4 ftS irffiq wffi i $sqr h-qRrrlrn
Pmd 3r-* \ri yq-d 6i dq ;rS Ffnti

For an appeal to be filed before lhe CESTAT, under Seclion 35F of the Cenlral Excise Act, 1944 which is also m6de
applicable lo Service Tax under Seclion 83 of lhe Finaflce Acl, 1994, an appeal againsl this order shall lie belore the Tribunal
on paymenl of 10% of the duly demanded where duty or duty and penalty arc in dispute, or penally, where penalty alone is in

dispute, provided lhe amount ol predeposit payable would be subject lo a ceiting ot Rs 10 Crores,

Under Cenlral Excise and Service Tax. 'Duly Demanded" shall include :

(i) amounl detemined under Section 11 D;

(ii) amounl ol erroneous Cenval Credit lalen;
(iiD amounl payable under Rule 6 ol the Cenvat Credil Rules

- provided furlher that lhe provisions ol lhis Section shall nol apply to lhe slay application and appeals pending belore

any appellate aulhority prior lo lhe commencement ol the Finance (No.2) Acl, 2014.

srad rffir{ at Tdffrlur rri{a :

Rovlrion sppllc;tlon to Govammcnt of lndle:

iF ]Irirr & qifuror qrft-fir ffifud ,,rrrdt Ji +,-fi{ riqrE ?I;F xltrhq?I. t994 S ur{r 35EE } cua cad+ i ]rfrr-d 3l{{
Eftr{. grad TiTfiR q/ftsror }rri-64 isrl. Fa-a mraq, rrirrE Fai'm alli ift-f, .hd-{ Aq r-fr ffid arJl. 4 te"d- t loool. +l
l&.qr Jrdr qrffiqt i "

A revision applicalion lies to lhe Under Secrelary, lo lhe Government of lndia, Revision Applicalion Unit, Minislry of Finance,
Deparlment of Revenue, 4lh Floor. Jeevan Deep Building, Parliament Saeet, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect ot the following case, governed by firsl proviso lo sub-s€clion (1) of Section 358 ibid:

qEr{rd*ErS46sratff'Irie.ro{&.sraffiFrf,+}furt6REri$trJRrlE}qrrrrFr+qt{aqrffirafirrsriq
fu{ E;S r.+ trgn- m * Ant !,81? ?E qri1fFa + d{ra. qr Bnt rrc'r,rF ri sr e-sRor a qrd } r{r€{sr * *rrd. Ed 5r{@.d qr

F"-* ,iRR ,B t Eri + a'+{rd & nhd iu
ln case ol Eny bss of gtods, where lhe loss occurs in lransil from a factory lo a warehouse or to anolher faclory or from one
warehouse to anolher during the course ol processrng of lhe goods in a warehouse or in slorage whelher in a faclory or in a

warehouse

(i)

(ii)

(iii)

(iv)

(v)

(vi)

(D)

(E)

(F)

ITf{ t rr{{ Ed rg ur alr +t fua 6I {t nr -* Effiur i cgrd FrA ere c{ 
'Ifi 

,r$ indrq 5.q{ T6 * g. (R-}.) *
mri Ji, st lrr{d * qr6r l6fi,ra( rr a1-, +t F]dIr fi rrdl tt /

ln case ot rebate of duty of excise on goods exporled to any counlry or lerrilory oulside lndia o, on excisable material used rn

lhe mant acture ol the goods which are exporled lo any country or lerrilory outside lndia.

aB r.vr< tJ-{ sr 8-Jrdrn fsq lfar HRa + qrfi, iqE qr tlEra +t ar fuE fu'qr,rqr tt /
ln case of goods exporled oulside lndia export to N€pai or Bhulan, without payment of duty.

qaF'rd tflrz * ricr(a efa + trrdre + Rc fiA arJf. aE yfufiry (,ri tFi hA- qrav.d) + -Fd erq fi rr* t rft iti
Jfrlr d ]rrq{i (x+f,} * -r{r{r F{A JfiA-fi{ (a. 2i. t998 8r rrRr t09 + (am fiq-4 + rr* arfr-o ]rlrdr Fqr{Gft} qr qr ara Jt
qrfra ifiq fi e'i
Credil of any duly allowed lo be utilized lowards paymenl of excise duly on final producls under lhe provisions ol this Act or
lhe Rules made lhere under such order is passed by lhe Commissioner (Appeals) on or aller, lhe dale appointed under Sec

109 of lhe Finance (No.2) Act, 1998.

rc{ha ]rr}(f, fr d cfiqi cqr TiEsr EA,8 t, fi ffiq ,arr{a ?lF6 (yrtfl fiq{r{S, 2001, * h{F I * .]iarta fafiftE-e t,
Tr rrlnr & dncur }, 3 Fr6*Jia{afiTffi qfa(r tJq{l-rd }d* $!r {fl 3rr*r a 3r* 3na!r # d ci$qi i(rr fr mfr
qrfA( r €nr ff ii*a r.qrd ?FiE xEF{q tgd4 *r qr4 35.EE + .i ArJlfta'rlq *r rrdrqri * Freq &.Jh c{ TR-6 fi qA
{i r, *t *r ErFvt /
The above application shail be made in duplicate in Form No. EA'8 as specified under Rule, I of Cenl6l Excise (Appeals)
Rules, 2001 within 3 monlhs troln the dale on which the order sought to be appealed againsl is communicaied and shall be
accompanied by lwo copies each of lhe OIO and Order-ln-Appeai. lt should also be accompanied by a copy of TR-6 Challan
evidencing paymenl of prescribed fee as prescribed under Seclion 35-EE of CEA, 1944, under Major Head ol Accounl.

qitr[gr }riad * f,rlr ffifud Aqiftd ?rF+ & ]rqrfri A rri E(, I

*ti ta.r r+q \.6 drq Fqi qr rst 6ff fr * "qi zool. 6r ,rrrfrrf, t+-qr arc rit{ qia riara rrq r'fi rq FTi t ;.qrar F} iI
Fqt looo -/ 6r rrr{ra B-4r arq r

The revrsion apptcation shall be accompanied by a lee of Rs.200/'where lhe amounl involved in Rupees One Lac or less
and Rs. 1000/- where lhe amounl involved is more than Rupees One Lac.

qE rs yr|rt f 6E {n :,rarn +l ssr}rr i n r.++ rya ln}er } R( ?lF +I {,rarr, :of-a al t Bqr arar ErFi I i:c ,rt{ *
tfi (a ,t ff flgl.A srd.B cirt * ft( {qftlrF n+riftq rqfu+rq -+t 

\.s"- Jit qr idr4 rr4F d r.+ 3n}aa ftr4r irar t ti
In c5se, il lhe order covers various numbers of order- in Original, Iee for each O.l.O. should be paid in lhe aforesaid manner,

nol wilhslanding the facl thal the one appeal 1o lhe Appellanl Tribunal or lhe one applicatioo to lhe Cenlral Govl. As lhe case
may be, rs filled lo avoid scriploia wor* il excising Rs. 1 lakh lee ol Rs. 100/- Ior each.

flrrcdtur;{rtrrtrtr rr-€ vtufira 1975, * tri{I$,l i'.}r.rgR qE 3nlrl qd'€rrrra }risr ff cfa.E Brfn:a 6.50 6q} 6r
;qFnirrr lfEF ftE c dtr ar qfi"r i
One copy of applicalion or O l.O as lhe case may be, and the ord€r of lhe adjudicaling aulhorily shall bear a courl Iee slamp

of Rs. 6.50 as prescribed under Schedule-l in lerns of the Cou Fee Act,1975. as amended.

ftsr rr+, #*q ricE ali"l (.d t-dr4r{ irffiq "ql]r]fufiur 
({d Etu) ffi, 1982 }t aFla (r{ ir;q +iaFrd {rqiii 6}

Fffia rrri arS fut # rlrr $ t ura lrr+ft-d Fqr rrfl t r /
Allention is also invited to the rules coverinq lhese and olher related matlers conlained in lhe Cusloms, Excise and Service

Appellale Tribunal (Procedure) Rules, 1982.

,€E lrfr*q crffi 4t i{+d <1B 6ai $ nrifud eqrq6. Ffrfd 3ik +ddF crdtrrii t hq, nffdrtfr PdtiFfu a{{ria
www cbec gov rn +i eo {r+a t | /
For the elaborale, detailed and lalesl provisions relaling lo filing of appeal lo lhe highe. appellale aulhority. the appellanl may

reter lo lhe Deparlmenlal weLlsrle 6'ww cLec gov.rn

(G)
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r: ORDER I APPEAL::

M/s. Ciravita India Ltd., Plot No. 322, Mithirohar Industrial Estate,

Mithirohar, Gandhidlram (Gujarat) (hereinafter referred to as 'the appellant') has filed

the present appeal, against Order-ln-Original No. 5T/608/2016-17 dated 06.02.2017

(hereinafter referred to as'the impugned order') issued by the Assistant Commissioner,

Service Tax Divisiol, Gandhidham (hereinafter referred to as 'the sanctioning

authority').

2. Briefly :,tated facts of the case are that the appellant had filed refund of

service tax paid on v;rrious taxable seruices, which were used for the purpose of export

of goods, under N()tiflcation No. 4U2012-ST dated 29.06.2012. The sanctioning

authority vide Order-in-Original No. STlt73l2014-15 dated 26.03.2015 rejected refund

claim on the ground tlat refund of service tax under Notification No. 41l2012-ST dated

29.06.2012 is available for service tax paid on "specifled services" used for export of

excisable goods beyrtnd the place of removal and in terms of Board's Circular

N0.999i6/2015-CX dated 28.02.2075, the place of removal was to be considered as pod

of expoft. Aggrieved by the said order, the appellant filed an appeal and the then

Commissioner (Appeals), Central Excise, Rajkot vide Order-ln-Appeal dated 23.06.2016

remanded the matter back to the sanctioning authority holding that the legal position

changed in view of Notiflcatlon No. 01/2016-5T dated 03.02.2016, which amend

Notification No. 4lii|012-ST dated 29.06.2012 and the amendment was made

applicable with retrosp3ctive effect from 01.07.2016 vide clause 160 of the Finance Act,

20t6.

2.t Relevant Paras 3 and 4 of that Order-In-Appeal dated 23.06.2016 are

reproduced as under:

$"
"3. Aggrieved by the impugned order, the appelant filed the

present appeal t,n various groundE which I do not reproduce for the sake

of brevity as the appeal is required to be considered in view of Notification

No. 1/2016-5T r:lated 03.02.2016 amending Notification No. 41/2012-5T

dated 29.06.201.2 and the said amendment is also made applicable with

retrospective effttct from 01.07.2012 by way of clause 160 of Finance Act,

2016. Thereforq the grounds taken by the sanctioning authority to reject

the refund claim are no more relevant as the legal position has changed.

Now, with amendment of Notification No. 41/2012-5T dated 29.06.20j2

vide Notification No. 1/2016-5T dated 03.02.2016, and retrospective

amendment vide Clause 160 of the Finance Act, 2016, the refund of

Page No.3 of 10



Appeat No: V7/25 I GDMI 2017

servlce tax oi\ seruices used beyond the factory or any other place or

premises of ptoduction or manufacture of the said goods, for export of the

sald goods, i:,; to be allowed. I fufther obserue that vide D.O. F. No.

334/8/2016-7,'?U dated 29.02.2016, it has been clarified as under:

"The said ,tmendment is being given retrospective effect from the

date of apltlication of the parent notification, i.e., from 01.07.2012.

Time perkrd of one month is proposed to be allowed to the

exporters whose claims of refund were earlier rqected in absence

of amendntent carried out vide notification No. 1/2016-5T dated

3rd Februay, 2016.".

4

Clause 160 of ,rhe Finance Act, 2016 reads as under:

160. (l)Tht: notification of the Government of India in the Ministry

of Finance lDepartment of Revenue) number G.S.R. 519(E), dated

the 29th Jt'ne, 2012 issued under section 93A of the Finance Act,

1994 grant'ng rebate of service tax paid on the taxable services

which are received by an exporter of goods and used for export of

goods, sha,il stand amended and shall be deemed to have been

amended n,trospective/y, in the manner specified in column (2) of

the Tenth .lchedule, on and from and up to the corresponding

dates speciiied in column (3) of the Schedule, and accordingly, any

adlon taket, or anything done or purported to have taken or done

under the sild notification as so amended, shall be deemed to bq

and always lo have been, for all purposes, as validly and effectively

taken or done as if the said notification as amended by this sub-

section had been in force at all material times.

(2) Rebate of all such service tax shall be granted which has been

denied, bul which would not have been so denied had the

amendment made by sub-section (1) been ln force at all material

times.

(3) Notwith:tanding anything contained in the Finance Act, 1994,

an applicatkn for the c/aim of rebate of seruice tax under sub-

sedion (2) shal/ be made within the period of one month from the

date of comrrcncement of the Finance Act 2016.

6t-

Tenth Sched,le to the A 2016 reads as r nrtcr:

THE TENTH SCHEDULE

section 160)
Notitication No. Amendment Period of effect of

amendment

1st da ofG,S. R.519( In the said notification, in the

Page No.4 of '10
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Explanation,-
(a) in clause (A), for sub-clause
(i), the following sub-clause shall

be substituted and shall be

deemed to have been

substituted,

namely:-
"(i) in the case of exclsable
goods, taxable servlces that have

been used beyond factory or any
other place or premises of
production or manufacture of
said goods, for their export;";

clause (B) shall be omitted.

It view of the above legal position, provisions under

Notification ho. 41/2012 dated 29.06.2013 stand modified w.e.f.

1.07.2012 to )2.02.2016 and subsequently i.e. w.e.f. Notlfication No.

1/20 1 6-5T dakd 03. 02. 20 1 6, provisions stand amended prospectively.

4. Ir light of above, I find that the lmpugned order is non-est

in the eyes of l,tws and the appellant ls now required to file application for

claim of rebate, of service tax afresh before the sanctloning authority in

view ofamendnent carried out under the Finance Act 2016. Accordingly,

the impugned order is set aside and remanded back to the original

authority to decide afresh in view of above observation. Appeal is allowed

by way of rema,d."

2.2 Consequr,ntly, the appellant filed an application for refund claim of service

tax of Rs. 79,4291- pail on taxable services used for export of goods during the month

of April, 20t4 to )uly, t-914, before the sanctioning authority. In de-novo proceedings,

the sanctioning authorily vide impugned order rejected refund claim of Rs.79,4291- on

the ground that the alrpellant did not fall under jurisdiction of Service Tax Division,

Gandhidham as the app:ellant was not registered with Service Tax Division, Gandhidham

during the material perild.

3. Being agg'ieved by the impugned order, the appellant has preferred the

present appeal on the g'ounds as follows:

3.1 That they are registered with Central Excise Department vide Registration

No. AAACG6753FEM00.I w.e.f 05.12.2012 and also having centralized Service Tax

Registration No. AturCG6753FST001 w.e.f. 26.09.2007; that the Assistant

Commissioner, Service Tax Division, Gandhidham vide letter F. No. IV/STi 1g-

dated th': 29th
June, 2AD
[No.4lL'012-
Seruice )thx,

dated ,:'he

29th lu;te,
2012J

to 2nd February

2016 (both days

inclusive).

^
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0l/Refund/2014-15 dated 02.03.2015 was informed that the appellant had used taxable

services for export ol' goods upto port i.e. place of removal and the appellant entitle to

avail cenvat credit tlrereon upto the place of removal, the appellant had sold goods on

F.O.R. destination pr)rt basis and therefore, the refund was not admissible; that in

response to letter dated 02.03.2015, the appellant vide letter dated 05.03.2015 had

requested the Assisternt Commissioner, Service Tax Division, Gandhidham to pass order

for taking cenvat credit of service tax paid on services as per their refund claim and

return their original invoice submitted with refund claim; that the appellant was shocked

and surprised on receipt of OIO No. STi173l2014-15 dated 26.03.2015 that the

sanctioning authority had rejected their refund claim ex-pafte, without considering their

reply dated 05.03.20;.5; that on being aggrieved by the said OIO, the appellant filed

appeal before the Commissioner (Appeals), Rajkot; that the Commissloner (Appeals),

Rajkot vide OIA No. KCH-EXCUS-000-APP-008-i6-17 dated 23.06.2016 passed order to

file application for clain of rebate ofservice tax afresh before the sanctioning authority

in view of amendmenl carried out under the Finance Act, 2016 and thus remanded the

case back to the sanctioning authority; that consequent to the Order-In-Appeal dated

23.06.2016 the appellant filed application for rebate of service tax paid on specified

services used in expot of goods beyond the place of removal; that the sanctioning

authority vide impugnr,d order has again passed ex-pafte order and rejected the refund

claim totally on different ground that the appellant was not registered with Service Tax

Division, Gandhidham during material period and the appellant did not fall under the

jurisdiction of Service lax Division, Gandhidham and hence refund claim made under

Notification No. 4112012-ST dated 29.06.2012 was not admissible to the appellant.

3.2 They are having Centralized Service Tax Registration No.

AAACG6753FST001 sin;e 26.09.2007,|ast amended on 18.03.2013 covering their all

locations including Garrdhidham unit and hence they are entitled to refund claim at

Service Tax Division, Gandhidham; that refund claim cannot be rejected due to different

jurisdiction. The appellart relied upon following case laws: $"

t.,.-

6

(i)

(ii)

(iii)

(iv)

(v)

(vi)

Devasthan Vibharl reported as 2008 (10) SfR 415 (Tri.Delhi);

Fujitsu Consulting Pvt. Ltd. reported as 201 5-TIOL-2646-CESTAT-MUM;

Manipal Adveftising Services h/t. Ltd. reported as 2010 (19) SfR 506 (Tri. Bang);

Raaj Khosla & Co. hrt. Ltd. reported as 2008 (12) STR 627 (Tri. Det);

Eveready Industrir:s (I) Ltd. reported as 1998 (103) ELT 672 (Tri. Del);

Gujarat Heavy Chr)micals Ltd. reported as 2005 (192) ELT 658 (Tri. Mum)

3.3 The appellant further submitted that clause 3(c) of the Notification No.

4u2072-sr dated 29.06.2012 clearly defined the jurisdiction of the sanctioning
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authority as"the m,?nufacturer-expofter, who is registered as an assessee under the

Central Excise Act, 1944 (1 of 1944) or the rules made thereunder, shall file a claim for

rebate of service tax paid on the taxable service used for export of goods to the

Assistant Commissioter of Central Excise or the Deputy Commissioner of Central Excise,

as the case may be, having jurisdidion over the factory of manufacture in Form A-1."

The appellant was holding Central Excise Registration Certification No.

AAACG6753FEM004 vrith Central Excise Division, Gandhidham; that if claim sanctioning

authority was Assist;'nt Commissioner/Deputy Commissioner, Central Excise Division,

Gandhidham than irrstead of rejection of the claim, the Assistant Commissioner,

Gandhidham was recruiring to send the claim to the Assistant CommissioneriDeputy

Commissioner, Centra Excise Division, Gandhidham.

3.4 The app,:llant filed rebate claims for earlier period before the Assistant

Commissioner/Deputy Commissioner, Central Excise Division, Gandhidham, as at that

time there was no :teparate division for servlce tax and the rebate claims were

entertained by them and sanctioned the rebate claims.

3.5 The appellant also submitted that principle of natural justice was not

followed whlle adjudictiting these cases; that no show cause notice has been issued by

the department which is violation of Chapter-l3, Part-l of Central Excise Manual of

instructions read with S;ection 33A of Central Excise AcU that no opportunity of hearing

has been granted to them; that ex-parte order was passed contrary to facts on record

and legal provisions of law. The appellant relied upon following case laws:

(i) Sakthilndustries reported as 1998 (98) ELT;

(ii) Akshar Fabrics ht. Ltd. repofted as 2072 (277) E.L.T. 364 (Tri. - Ahmd.);

(iii) JindalWaterways;Ltd. reported as 2009 (247)E.L.T.715 (Tri. -Mumbai).

3.6 The appellant also submitted that refund claim cannot be rejected from by

taking recourse to the cloctrine of narrow interpretation simplicitor. In fact, it is now a

trite law that the procedural infraction of Notification/circulars etc., is to be condoned if

expofts have really takt:n place, and the law ls settled now that substantlve benefit

cannot be denied for procedural lapses. The appellant, in support claim relied upon

following case laws:

(i) Coftab Exports reported as 2006 (205) ELT 1027 (GOI);

(ii) A.V. Narasimhalu reported as 1983 (13) ELT 1534 (SC);

(iii) Formika India reported as 1995 (77) ELr 511 (S.C.);

(iv) Mangalore Chemicals and Fertilizers Ltd reported as 1991 (55) ELT 437 (SC)'

Personal hearing in the matter was attended by Shri Raj Kumar, Assistant
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General Manager, who reiterated the grounds of appeal and emphasized that they very

much registered with their jurisdiction as per registration of ST-2; thatthe order passed

is not correct and als;o ex-parte without giving any opportunity of personal hearing and

rejecting the refund ',,vhereas this division only had sanctioned refund of Rs. 1,24,650/-

and Rs. t,l5,3t2l- or 05.12.2014 only.

Findings:

5. I have carefully gone through the facts of the case, the impugned order,

appeal memorandum and the submissions of the appellant including at the time of

personal hearing. The issue to be decided in the present appeal is that in the facts of

this case whether the rmpugned order reiecting refund claim is correct or not.

6. I find that the earlier refund claim filed under Notiflcation No. 41l2012-ST

dated 29.06,2012 was initially rejected by the then sanctioning authority vide Order-ln-

Original No. Sli173l2014-15 dated 26.03.2015 on the ground that refund of service tax

under Notification No. 11/2012-5T dated 29.06.2012 is available for service tax paid on

"specified services" userd for export of excisable goods beyond the place of removal and

in terms of Board's Ci1:ular N0.999/6/2015-CX dated 28.02.2015, the place of removal

was to be considered as port of export. The then sanctioning authority in his Order-In-

Original dated 26.03.2(;15 had held that the appellant is registered as manufacturer in

the jurisdiction of his division and entitle to file refund clalm to his office' Being

aggrieved with the said Order-In-Original, the appellant had preferred appeal before the

then Commissioner (Appeals), central Excise, Rajkot, who vide his order dated

23.06.2016 clearly held :hat the grounds taken by the sanctioning authority to reject the

refund claim are no nlore relevant as the legal position has changed in view of

retrospective amendment of Notiflcation No. 4112012-5T dated 29'06.2012 vide clause

160 of Finance Act, 201t; which interalia, provides that refund of service tax on services

used beyond the factory or any other place or premises of production or manufacture of

said goods, for export cf said goods, is to be allowed. Clause 160 of the Finance Act,

2016 reads as under: S"

160. (l)The notitication of the Government of India in the Ministry of

Finance (Departm'=nt of Revenue) number G'9.R. 519(E), dated the 29th

June, 2012 issuec,t under section 93A of the Finance Act, 1994 granting

rebate of seruice tax paid on the taxable seruices which are received by an

exporter of goods and used for export of goods, shall stand amended and

shall be deemed to have been amended retrospectively, in the manner

specifted in cotumr, (2) of the Tenth Schedule, on and from and up to the

corresponding dates specifted in column (3) of the Schedule, and

accordingly, any action taken or anything done or purported to have taken
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or done unde,'the said notification as so amended, shall be deemed to be,

and always tc' have been, for all purposes, as validly and effectively taken

or done as il the said notification as amended by this sub-sedion had

been in force at all material tlmes.

(2) Rebate of ill such service tax shall be granted which has been denied,

but which would not have been n denied had the amendment nade by

sub-section (1,' been in force at all material times.

(3) Notwithste'nding anything contained in the Finance Ad, 1994, an

apptication for the claim of rebate of seruice tax under sub-section (2)

shall be madtt within the period of one month from the date of

commencemenl ofthe Finance Act 2016.

Tenth Crhpdt tle to tn2nce A 2 16 as undp

THE TENTH SCHEDULE

section 160)

9

Notification Na Amendment Period of effect of
amendment

G.s.R. 519(E),

dated the 29th

June, 2012

INo.41/2012-
Service Tax,

dated the .'gth
June, 2012J

In the said notificatlon, in

the Explanation,-
(a) in clause (A), for sub-

clause (i), the following

sub-clause shall be

substituted and shall be

deemed to have been

substituted, namely:-
"(i) in the case of
excisable goods, taxable

services that have been

used beyond factory or

any other Place or
premises of production or

manufacture of the said

goods, for their exqort;";
(b) clause (B) shall be

omitted.

1st day ofJuly, 2012 to

2nd February,

2016 (both days

inclusive).

I

6.1 Accordingll , the then commissioner (Appeals) had set aside the said

Order-In-Original and hz,d remanded back the matter with direction to the appellant to

file fresh refund claim and to the sanctioning authority to decide the refund claim afresh

in view of his observ;rtions in the said orde-in-Appeal. I find that the present

sancgoning authority has not followed the directions contained in the said remand order

and passed the impugned order denying the refund claim on a separate ground that

the appellant was not registered with Service Tax Division.

7. The appellant has vehemently contended that the sanctioning authority

has not followed the principles of natural justice and has rejected the refund claim

without granting any opportunity of personal hearing. I find ample force in this
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argument of the appellant. I flnd that the sanctioning authority has passed the

impugned order in ,l very irresponsible manner ignoring the Order-ln-Appeal dated

23.06.2016 passed by the then Commissioner (Appeals), Central Excise, Rajkot and the

refund claim has berrn rejected on a completely different ground and no P.H. notices

were issued to the appellant so as to provide fair and reasonable opportunities to them

to explain their caser. Therefore, I find that impugned order is not tenable as the

principles of natural jrrstice have not been followed by the sanctioning authority.

L In view of above, I set aside the impugned order and allow the appeal by

way of remand to the present jurisdlctional Divisional AC/DC of Gandhidham and to pass

speaking and reasoned order within 4 months of receipt of this order giving fair and

reasonable opportuniti,3s to the appellant to explain their case.

sffi qyrr il$ f,r zr$ rfi-a ar frr.Rr rq{trt rtfi t ft-ql drdl tt

The appeal filed by the appellant stands disposed off in above terms.

q
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To,

Bv R.P.A.D.

M/s. Gravita India Ltd,,

Plot No. 322,

Mithirohar Industrial Estate,

Mithirohar, Gandhidh,:m (Gujarat)

t. A+niGqrfr.,
EArg a. 3l?,

fr&frrfuar+tc,
fr&il6t, ili?fitnq (

Copv to:

1) The Chief Commissloner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.

2) The Commissione'', GST & Central Excise, Kutch Commissionerate, Gandhidham.

3) The Assistant Conrmissioner, GST & Central Excise Division Gandhidham.

4) Guard File.
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