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Appeal No: V2/25/G0DM/ 2017

M/s. Gravita India Ltd,, Plot No. 322, Mithirohar Industrial Estate,
Mithirohar, Gandhidham (Gujarat) (hereinafter referred to as 'the appellant’) has filed
the present appeal, against Order-In-QOriginal No. ST/608/2016-17 dated 06.02.2017
(hereinafter referred to as 'the impugned order’) issued by the Assistant Commissioner,
Service Tax Division, Gandhidham (hereinafter referred to as 'the sanctioning
authority”).

2, Briefly ctated facts of the case are that the appellant had filed refund of
service tax paid on various taxable services, which were used for the purpose of export
of goods, under Nctification No. 41/2012-ST dated 29.06.2012. The sanctioning
authority vide Order-in-Original No. 5T/173/2014-15 dated 26.03.2015 rejected refund
claim on the ground tnat refund of service tax under Notification No., 41/2012-ST dated
29.06.2012 is availabe for service tax paid on "specified services” used for export of
excisable goods beyond the place of removal and in terms of Board's Circular
No.999/6/2015-CX dated 28.02.2015, the place of removal was to be considered as port
of export. Aggrieved by the sald order, the appellant filed an appeal and the then
Commissioner (Appeals), Central Excise, Rajkot vide Order-In-Appeal dated 23.06.2016
remanded the matter back to the sanctioning authority holding that the legal position
changed in view of Notification No. 01/2016-ST dated 03.02.2016, which amend
Motification No. 41/2012-5T dated 29.06.2012 and the amendment was made
applicable with retrospactive effect from 01.07.2016 vide clause 160 of the Finance Act,
2016.

2.1 Relevant Paras 3 and 4 of that Order-In-Appeal dated 23.06.2016 are
reproduced as under: i Nk
b
e Aggrieved by the impugned order, the appellant filed the

presant appeal on various grounds, which I do not reproduce for the sake
of brevity as the appeal is required fo be considered in view of Notification
No. 1/2016-5T dated 03.02.2016 amending Notification No. 41/2012-5T
dated 28.06.2012 and the said amendment is also made applicable with
retrospective effect from 01,07.2012 by way of clause 160 of Finance Acdt,
2016, Therefore, the grounds taken by the sanctioning authority to reject
the refund claim are no more relevant as the legal position has changed.
Now, with amendment of Notification No. 41/2012-5T dated 29.06.2012
vide Notification Ne. 1/2016-5T dated 03.02.2016, and retrospective
amendment wide Clause 160 of the Finance Act, 2016, the refund of
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4
service tax on services used beyond the factory or any other place or
premises of pipduction or manufacture of the said goods, for export of the
said goods, s o be aliowed. T further observe that vigde 0.0, F. Mo,
I34/8/2016-TRU dated 29.02.2016, & has been dlarified as under;
"The said amendment is being given retrospective effect from the
date of appfication of the parent nofification, i.e., from 01.07.2012.
Time perd of one month s proposed [o be allowed to fhe
axparters whose caims of refund were earffer refected in absence
af amendment carried out vide notification No. 1/2016-5T dated
3rd Februay, 2016."

Clause 160 of the Finance Act, 2016 reads as under:

160. (1)The notification of the Government of India in the Ministry
of Finance ‘Department of Revenue) number G.5.R. 519E), dated
the 20th June, 2012 issued under section 934 of the Finance Act,
1994 granting rebate of service fax paid on the taxable services
wiich are raceived by an exporter of goods and used for export of
goods, shal stand amended and shall be deemed to have been
amended retrospectively, in the manner specified in column (2) of
the Tenth Schedule, on and from and up to the corresponding
dates speciried in column (3) of the Schedule, and accordingly, any
action takenr or anything done or purported to have taken or done
under the s3id notification as so amended, shall be deemed to be,
and always ‘o have been, for alf purposes, as valigly and effectively
taken ar done as if the said notification as amended by this sub-
section had been in force at all matenial times.

(2) Rebate of all such service tax shalf be granted which has been
demed, but which would not have been so denied had the

amendment mage by sub-section (1) been in force at all materiaf L

times.

(3) Notwithstanding anything contained in the Finance Act, 1994,
an appliication for the claim of rebate of service fax under sub-
section (2) shall be made within the period of one month from the
date af commencement of the Finance Act. 2016

Tenth Schea e to the Finance Act, 2016 reads as under;

THE TENTH SCHEDLUILE
o ___{5ee section 160) -
Notification Mo, Amendment Period of effect of

_G.SR_519(E), | In the said notification, in the 1t day of July, 2012 |
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dated the 29th | Explanation,— to 2nd February,

June, 2012 (&) in clause (A), for sub-clause | 2016 (both days

[No.41/2012- | (i), the following sub-clause shall| inclusive).

Service [ax, | be substituted and shall be

dated he | deemed to have been .

29¢th June, substituted,

20127 namely:—

") in the case of excisable

goods, taxable services that have| I

| been used beyond factory or any | |

| other place or premises of | .
production or manufacture of E'?E'i

' said goods, for their export:”:

| (b) clause (B) shall be omitted. |

In view of the above legal position, provisions under
Notification No. <1/2012 daled 29.06.2013 stand modified w.e.f.
LO07.2012 to 02.02.2016 and subsequently ie. w.efl Notification No.
1/2016-5T aated 03.02.2016, provisions stand amended prospectively.

4. I light of above, I find that the impugned order is non-est
in the eyes of laws and the appeliant is now reguired to file application for
clalm of rebate of service lax afresh befare the sanctioning authority in
view of amendment carried out under the Finance Act, 2016. Accordingly.
the impugned order is set aside and remanded back to the original
duthority to decide afresh in view of above observation. Appeal is allowed
by way of remand.”

2.2 Conseguently, the appellant filed an application for refund claim of service
tax of Rs. 79,429/- paid on taxable services used for export of goods during the month
of April, 2014 to July, 2014, before the sanctioning authority. In de-novo proceedings,
the sanctioning authority vide impugned order rejected refund claim of Rs. 79,429/- on
the ground that the appellant did not fall under jurisdiction of Service Tax Division,
Gandhidham as the appellant was not registered with Service Tax Division, Gandhidham
during the material periad,

'5::!';
\

3 Being agg-ieved by the impugned order, the appellant has preferred the
present appeal on the grounds as follows:

. fa That they are registered with Central Excise Department vide Registration
No. AAACGG7S3FEMO0< w.ef 05.12.2012 and also having centralized Service Tax
Registration No. AAACGE753FST001 w.ef 26.09.2007; that the Assistant
Commissioner, Service Tax Division, Gandhidham vide letter F. No. IV/ST/18-
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[
01/Refund/2014-15 dated 02.03.2015 was informed that the appellant had used taxable
services for export of goods upto port |.e. place of removal and the appellant entitle to
avail cenvat credit thereon upto the place of removal, the appellant had sold goods on
F.O.R. destination port basis and therefore, the refund was not admissible; that in
response to letter dated 02.03.2015, the appellant vide letter dated 05.03.2015 had
requested the Assistant Commissioner, Service Tax Division, Gandhidham to pass order
for taking cenvat credit of service tax paid on services as per their refund claim and
return their original invoice submitted with refund claim; that the appellant was shocked
and surprised on receipt of OIO MNo. ST/173/2014-15 dated 26.03.2015 that the
sanctioning authority nad rejected their refund claim ex-parte, without considering their
reply dated 05.03.20.5; that on being aggrieved by the said 0I0, the appellant filed
appeal before the Commissioner (Appeals), Rajkot; that the Commissioner (Appeals),
Rajkot vide OIA No. KCH-EXCUS-000-APP-008-16-17 dated 23.06.2016 passed order to
file application for claim of rebate of service tax afresh before the sanctioning authority
in view of amendment carried out under the Finance Act, 2016 and thus remanded the
case back to the sanctioning authority; that consequent to the Order-In-Appeal dated
23.06.2016 the appeliant filed application for rebate of service tax paid on specified
services used in expot of goods beyond the place of removal; that the sanctioning
authority vide impugned order has again passed ex-parte order and rejected the refund
claim totally on different ground that the appellant was not registered with Service Tax
Division, Gandhidham during material period and the appellant did not fall under the
jurisdiction of Service Tax Division, Gandhidham and hence refund claim made under
Motification Mo, 41/2012-5T dated 29.06.2012 was not admissible to the appellant.

3.2 They are having Centralized Service Tax Registration No.
AAACGET53FSTO01 since 26.09.2007, last amended on 18.03.2013 covering their all
locations including Gandhidham unit and hence they are entitied to refund claim at
Service Tax Division, Gandhidham; that refund claim cannot be rejected due to different

jurisdiction. The appellat relied upon following case laws: o

(i)  Devasthan Vibhay reported as 2008 (10) STR 415 (Tri.Delhi);

(i} Fujitsu Consulting Pvt. Ltd. reported as 2015-TIOL-2646-CESTAT-MUM;

(i)  Manipal Advertising Services Pvt. Ltd. reported as 2010 (19) STR 506 (Tri. Bang);
(iv) Raaj khosla & Co. Pvt, Ltd. reported as 2008 (12) STR 627 (Tri. Del);

(v}  Ewveready Industries (I) Ltd. reported as 1998 (103) ELT 672 (Tri. Del);

(vi)  Gujarat Heavy Chemicals Ltd, reported as 2005 (192) ELT 658 (Tri. Mum)

3.3 The appellant further submitted that clause 3(c) of the Notification No.
41/2012-5T dated 29.06.2012 clearly defined the jurisdiction of the sanctioning
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authority as "the manufacturer-exporter, who Is registered as an assessee under the
Central Excise Act, 1944 (1 of 1944) or the rules made thereunder, shall file a claim for
rebate of service tax paid on the faxable service used for export of goods to the
Assistant Commussioner of Central Excise or the Deputy Cormmissioner of Central Excise,
as the case may be, having jurisdiction over the factory of manufacture fn Form A-1.7
The appellant wes holding Central Excise Registration Certification No.
AAACGE753FEMO04 with Central Excise Division, Gandhidham; that if claim sanctioning
authority was Assistent Commissioner/Deputy Commissioner, Central Excise Division,
Gandhidham than irstead of rejection of the claim, the Assistant Commissioner,
Gandhidham was recuiring to send the daim to the Assistant Commissioner/Deputy
Commissioner, Centra’ Excise Division, Gandhidham.

34 The appallant filed rebate claims for earlier period before the Assistant
Commissioner/Deputy Commissioner, Central Excise Division, Gandhidham, as at that
time there was no separate division for service tax and the rebate claims were
entertained by them and sanctioned the rebate claims.

3.5 The appellant also submitted that principle of natural justice was not
followed while adjudiczting these cases; that no show cause notice has been issued by
the department which is violation of Chapter-13, Part-1 of Central Excise Manual of
instructions read with Section 33A of Central Excise Act; that no opportunity of hearing
has been granted to them; that ex-parte order was passed contrary to facts on record
and legal provisions of law. The appellant relied upon following case laws:

()  Sakthi Industries reported as 1998 (98) ELT;

(i)  Akshar Fabrics Pvt. Ltd. reported as 2012 (277) E.L.T. 364 (Tri. - Ahmd.);

(iil)  Jindal Waterwaye Ltd, reported as 2009 (247) E.L.T. 715 (Tri. -Mumbai).

3.6 The appellant also submitted that refund claim cannot be rejected from by

taking recourse to the coctrine of narrow interpretation simplicitor. In fact, it is now a

trite law that the procedural infraction of Notification/circulars etc., is to be condoned if

exports have really taken place, and the law Is settled now that substantive benefit

cannot be denied for procedural lapses. The appellant, in support claim relied upon .
following case laws: P
(i)  Coftab Exports reported as 2006 (205) ELT 1027 (GOI);

(il AV, Narasimhalu reported as 1983 (13) ELT 1534 (SC);

(i) Formika India reported as 1995 (77) ELT 511 (5.C.);

(iv) Mangalore Chemicals and Fertilizers Ltd reported as 1991 (55) ELT 437 (SC).

4. Personal hearing in the matter was attended by Shri Raj Kumar, Assistant

Page Mo 7 of 10



Appeal No: V2/25/GDM/ 2017 =-.’}
B

General Manager, who reiterated the grounds of appeal and emphasized that they very

much registered with their jurisdiction as per registration of ST-2; that the order passed

is not correct and also ex-parte without giving any opportunity of personal hearing and

rejecting the refund whereas this division only had sanctioned refund of Rs. 1,24,650/-

and Rs. 1,15,312/- or 05.12.2014 only.

Findings:

5. 1 have carefully gone through the facts of the case, the impugned order,
appeal memorandum and the submissions of the appellant including at the time of
personal hearing. The Issue to be decided in the present appeal is that in the facts of
this case whether the mpugned order rejecting refund claim is correct or not,

b. I find thet the earlier refund claim filed under Notification No. 41/2012-5T
dated 29.06.2012 was initially rejected by the then sanctioning authority vide Order-In-
Original No. ST/173/2014-15 dated 26.03.2015 on the ground that refund of service tax
under Notification No. 41/2012-ST dated 29.06.2012 is available for service tax paid on
"specified services” used for export of excisable goods beyond the place of removal and
in terms of Board's Circular No.999/6/2015-CX dated 28.02.2015, the place of removal
was to be considered zs port of export. The then sanctioning authority in his Order-In-
Original dated 26.03.2015 had held that the appellant is registered as manufacturer in
the jurisdiction of his division and entitle to file refund claim to his office. Being
aggrieved with the said Order-In-Original, the appellant had preferred appeal before the
then Commissioner (Appeals), Central Excise, Rajkot, who vide his Order dated
23.06.2016 clearly held -hat the grounds taken by the sanctioning authority to reject the
refund claim are no more relevant as the legal position has changed in view of
retrospective amendment of Notification No. 41/2012-5T dated 29.06.2012 vige clause
160 of Finance Act, 2016 which inferalia, provides that refund of service tax on services
used beyond the factory or any other place or premises of production or manufacture of
said goods, for export cf said goods, Is to be allowed. Clause 160 of the Finance Act,
2016 reads as under: -
160. (1)The notification of the Government of India in the Ministry of
Finance (Departmant of Revenue) number G.5.R. 519(E), dated the 29th
June, 2012 issued under section 934 of the Finance Act, 1994 granting
rebate of service tax paid on the taxable services which are received by an
exporter of goods and used for export of goods, shall stand amended and
shall be deemed o have been amended retrospectively, in the manner
specified in colump (2) of the Tenth Schedule, on and from and up to the
corresponding dates specified in column (3) of the Schedule, and
accordingly, any action taken or anything done or purported o have taken
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ar done under the said notification as so amended, shall be deemed to be,
and always to have been, for all purposes, as validly and effectively taken
or done as if the said notification as amended by this sub-section had
been in force at all material times.
(2) Rebate of all such service tax shall be granted which has been denied,
but which would not have been so denied had the amendment maade by
sub-section (1, been in force at all material times.
(3) Notwithstznding anything contained in the Finance Act, 1994, an
application for the claim of rebate of service tax under sub-section (2)
shall be made within the period of one month from the date of
commencement of the Finance Act, 2016.

Tenth Schedule to the Anance Adl, 2016 reads as under;

THE TENTH SCHEDULE
-  {Seesectonie0)
| Notification No. | Amendment | Perfod of effect of
"G.SR. S519(E), In the said notification, in | 1st gay of July, 2012 to
| dated the 29th | the Explanation,~ 2nd February,
June, 2012 | (a) in clause (A), forsub- | 2016  (both  days
- [No.41.2012- | clause (1), the following inclusive).
| Service Tax, | sub-clause shall be I
| dated the J9th | substituted and shall be |
| June, 2012] deemed to have been
substituted, namely:—
| (@) in the case of
| excisable goods, laxable
| | services that have been |
used beyond factory or
| any other place or
premises of production or !
manufacture of the said
| goods, for their export,”; |
' (b) clause (B) shall be|

e e e —— e

omitted. _ "ﬂ: P A

6.1 Accordingly, the then Commissioner (Appeals) had set aside the said
Order-In-Original and had remanded back the matter with direction to the appellant to
file fresh refund claim and to the sanctioning authority to decide the refund claim afresh
in view of his observations in the said Orde-in-Appeal. 1 find that the present
sanctioning authority has not followed the directions contained in the sald remand order
and passed the impugned order denying the refund claim on a separate ground that
the appellant was not registered with Service Tax Division.

7 The appellant has vehemently contended that the sanctioning authority
has not followed the principles of natural justice and has rejected the refund claim
without granting any opportunity of personal hearing. | find ample force in this
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argument of the appellant. | find that the sanctioning authority has passed the
impugned order in 3 very irresponsible manner ignoring the Order-In-Appeal dated
23.06.2016 passed by the then Commissioner (Appeals), Central Excise, Rajkot and the
refund claim has been rejected on a completely different ground and no P.H. notices
were [ssued to the appellant so as to provide fair and reasonable opportunities to them
to explain their case. Therefore, 1 find that impugned order is not tenable as the
principles of natural justice have not been followed by the sanctioning authority.

B. In view of above, [ set aside the impugned order and allow the appeal by
way of remand to the present jurisdictional Divisional AC/DC of Gandhidham and to pass
speaking and reasoned order within 4 months of receipt of this order giving fair and
reasonable opportuniti2s to the appellant to explain their case,

%, yrfteal gan gor Y ar§ andrer & Frder seee ale @ R e )
9. The appeal filed by the appellant stands disposed off in above terms,

@\. - '::":".ﬂll'lﬂ.&"h
(F9T Ha¥)
g (arfies)
By R.P.A.D,

To,

Ms, Gravita India Ltd., & adrersRarm,
Plot No. 322, b o
Mithirohar Industrial cstate, i
Mithirohar, Gandhidham (Guijarat) TéRwR ssRcaw 5w,

 FrérieR, A ().

Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2)  The Commissioner, GST & Central Excise, Kutch Commissionerate, Gandhidham,
3)  The Assistant Commissioner, GST & Central Excise Division Gandhidham,.

4)  Guard File,
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